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THE     COURT    OP     APPEALS. 

WHEN   THE   FOLLOWING    CASES   WERE   DECIDED. 

The  Hon.  GEORGE  ROBERTSON,  Chief  Justice  of  r^ucky. 

The  Hon.  JOSEPH  R.  UNDERWOOD,^ 

>  Judges. 
-      The  Hon.  SAMUEL  8.  NICHOLAS,      ) 


IC7*  The  cases  reported  in  this  yolnme,  were  selected  by  the  Jndm,  under  an  Act  of 
Asseinbly  which  direcU  that  they  shall  permit  the  pnblicatioa  (nader  State  patronace)  of 
sach  owes  only,  as,  m  their  opinion,  "  esUblish  some  new,  or  setUe  some  doabtiSa  pomt  or 
be  otherwise  by  them  deemed  important  to  be  reported."  '^     ' 
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DECISIONS 

■OP 

T['HE  COURT    OF   APPEAI^S 

OF  KENTUCKY 

AT   THS 

Uanly  and  Shrieve  against  Blackford      CsAircEftT. 

[^.  Hewitt  for  Appellants  :  Mr.  Owsley  for  Appellee.] 

FrOAK   THS   CX&CUIT  COITKT   FOK   JfiSSAMlNS  COUITTTV 

Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Coortv  April  2; 

In  the  year  1800,  Benjamin   Blackford  bought  from  Contest  ibr  ten 
WilUam  Conner,  Un  acres  oj  land^  described  in  the  bond,  *^r«*  of  !"»*— 

titles  and  claima 
of  that  date,  for  a  title,,  ^'  as  adjoimng  him  (Blackford)  on  of  the  parties, 

the  norihj^^  ^withoutany  other  designation  of  boundary  or  respectively. 
locality.  But,  ten  acres  were  ^'  laid  off"  to  him,  bound- 
ed on  the  north  by  the  land  on  which  he  lived,  and  on 
the  west  by  the  road  from  Nicholasville  to  Lexington  ; 
and  of  the  whole  of  which  he  retained  the  possession 
and  exclusive  use  from  1800  to  sometime  in  t828,  when 
John  H.  Hanly  enclosed  a  part  of  it^  which  he  claims 
under  a  deed  from  William  Shrieve  to  bim,  for  twenty 
eight  acres  and  three  quarters,  which  had  been  conveyed 
to  Shrieve,  in  1814,  by  Fisher  Rice,  William  Conner  and 
the  sheriff  of  Jessamine,  in  consequence  of  a  sale  under 
9l  fieri  facias  against  Rico  and  Conner,  which  had  been 
levied  oh  the  land  as  the  property  oJ  Conner. 
I 
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2  j&ECISrONS  OP  THE  COURt 

Spring  Term        Blackford,  having  paid  for  the  ten  acres  which  ho 

^J^^       bought  from  Conner,  filed  a  bill  in  Chancery  against 

Hanly  ^e,     Haniy,  Shrieve,  Conner  and  Jefferson  Rice  (fromwhonif 

m  IV  A      ^^  devisee  of  Fisher  Rice,  he  had  obtained  a  conveyance, 

"^ — ^  in  1821 ,)  praying,  among  other  things,  that  Hanly  should 

be  eoinpelled  to  relinquish  to  him  all  his  claim  or  title  to 
the  ten  acres  or  any  portion  thereof,  and  alleging  that 
Fisher  Rice  had,  in  1794,  sold  and  covenanted  to  convey 
to  Wm.  Conner  one  hundred  acres  of  land,  including  the 
said  ten  acres  ;  that  Conner  had  paid  for  the  hundred 
acres,  and  had  resided  thereon  from  1794,  until  since  the 
sheriff's  sale  in  1814;  that  the  said  ten  acres  were  pub- 
licly and  explicitly  excepted  in  the  sale  by  the  sheriff, 
and  it  was  clearly  understood  that  the  sale  oi  the  twenty 
eight  acres  and  three  quarters,  was  not  to  interfere  with  the 
ten  acres,  or  disturb  his  (Blackford's)  right  thereto  ;  that 
Shrieve,  when  he  had  purchased  the  twenty-eight  acres 
and  three  quarters,  had  full  notice  of  all  the  foregoing 
facts,  and  that  Hanly  had  the  like  notice  when  he  pur-. 
-*     ^  chased  from  Shrieve,  and  never  pu^t  tip  any  claim  to  any 

part  of  the  ten  acres  until  1828. 

Hanly's  answer  does  not  deny  the  alleged  notice ;  but 
ShriiBve's  answer  denies  that  he  had  notice  ai^  charged. 
The  truth  of  the  allegations  as  to  the  inanner  of  selling 
the  twenty-eight   acres  and  three    quarters,  and  as  to 
Shrieve's  notice  thereof,  ^t\A  of  Blackford^s  claim  and 
posses^sion,  is,  however,  sufficiently  established  by  the 
depositions  read  t>n  the  hearing  of  the  canse. 
A  contract  in       The  circuit  court  decreed  that  Hanly  sIrouM  convey  to 
JLt'^'Sf  ^""iMd!  PJackford,  by  dee<l  t>f  **  quit  claim,''  all  title  to  any  part  of 
which  contaba  the  tcn  acfes  as  claimed  by  the  latter.  To  reverse  that  dc- 
o?  r^^S^^'i^  ^'^®'   ***"'y  *"^  Shrieve  have  prosecuted  this  appeal. 
dentifying    the        The  chief  objection  which  has  been   made  to  the 
bTraforcl^^cou-  «oe'*>t8  of  the  decree,  is,  that  it  is  in  deiSance  of  the  itat- 
gisitently    with  ute  against  fraud^  and  perjuries,  because,  as  the  eovtnant 
gainst    Fraads  fi*om  ftice  to  Coniicr  does  not  designate  the  hundred 
^  Pegories.     acres  which  were  to  have  been  conveyed,  and  as  the  bond 
from  Conner  to  Blackford  does  not  designate  the  precise 
position  of  the  ten  acres,  the  true  locality  cannot  be  giv- 
^n  to  either  tract  without  resorting  to  a  species  of  testi- 
mony interdicted  by  the  statute. 
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This  objection  is,  on  a  superficial  view,  specious  and    ^ring  Term 
imposing ;  but  it  will  not  stand  the  test  of  a  more  thor*       ^  ^  s  8  • 
ough  scrutiny.  Hmly  «-e. 

The  bond  from  Rice  to  Conner  contains  no  description  Y^- 

or  reference  which  could  furnish  a  clue  for  identifying  ^ — ^ 

the  land  of  which  it  acknowledges  the  sale ;  and  it  may 
therefore  be  conceded,  that,  as  between  Rice  and  Conner, 
or  as  between  any  {)er8on  holding  as  a  bona  fide  purchaser 
from  Rice,  and  any  other  ))erson  claiming  under  Conner, 
a  specific  execution  of  the  contract  between  Rice  and 
Conner  could  notbedecreedconsistently  with  the  statute. 

But  Hnnly  does  not  stand  in  the  attitude  of  a  bona  fide  Sabseqnent  pur 
purchaser  from  Rice.  The  recital  in' the  deed  from  Rice,  ^^*  r^tu*! 
Conner  and  the  sheriff,  shews  that  ike  land  wu  sold  as  the  that  the  land 
property  of  Conner.  This  is  surely  a  sufficient  recognition  property  of  the 
in  writing  of  the  title  of  Conner  ;  and  must  operate  as  obligee  ia  a 
an  estoppel  against  Rice  and  Shrieve,  and  Hanly  as  pur-  for  a  title,  can- 
chaser  from  Shrieve.  Z^^Vt 

It  is  not  material  whether  Conner  acquired  bis  right  ligee^beis  ee- 
to  the  land  from  the  vague  bond  alone,  which  has  been  J^^^  ^^  ^^^ 
exhibited,  or  from  some  other  source,  or  ia  some  other 
mode.  The  deed  to  Shrieve  operates  as  plenary  and  con-* 
elusive  proof  against  Rice,  Shrieve  and  Hanly,  that  Con<« 
ner,  and  not  Rice,  was  the  true  owner  of  the  land,  in 
equity  at  least,  and  that  Shrieve  acquired  his  title — equit- 
able, if  not  legal — from  Conner  alone ;  and  consequently, 
both  he  and  Hanly  are  estopped  to  deny  Conner's  title 
at  the  date  of  the  Sheriff's  sale. 

As,  therefore,  both  Shrieve  and  Hanly  had  notice  of 
Blackford's  contract,  and  as  .his  ten  acres  were  excepted 
from  the  sale,  the  statute  against  frauds  and  perjuries 
cannot  be  applied  in  their  behalf,  unless  the  bond  to 
Blackford  is  insufficient. 

Blackford's  tract  of  land  lies  on  both  sides  of  the  road  Ten  aerca  *<ad. 
leading  to  Lexington,  and  the  ten  acres  which  he  bought  iSJ^on^te 
from  Conner  (and  as  always  claimed  by  him,  and  as  de-  north/'  was 
creetl,)  lie  altogether  on  the  east  of  the  road,  and  adjoin  Sten5i4*  (not 
his  original  tract  on  the  north,  in  its  whole  extent  from  the  ^<^hoi« length 

,,,,,,  of  his  northern 

the  road  eastwardly.  boundary,)  bat 

The  appellants  insist  that,  according  to  the  bond,  the  JJthe^^Sr'* 
ten  acres  should  be  so  laid  off  as  to  adjoin  Blackfdrd^s  laiul  rfscbed. 
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Spring  Term    tract  On  the  norths  to  the  whole  extent  of  his  northerit 

^J^^       boundary,  on  both  sides  of  the  road^  and  that,  by  thus. 

Hanly  ^c.     placing  his  ten  acres,  there  will  be  no  interference  witi^ 

Blackford      ^*"*y- 
= 7*       But  an  important  fact,  decisive  on  this  point,  seems  to 

tion  ("S^in^  have  been  overlooked  by  the  appellante  :  it  is,  tkat  Hie 
ing  him  on  the  whok  of  Conncr^s  land  lay  on  ilie  east  of  like  roody  and  con- 
bond  ioT  aTltlet  sequently,  ''^Un  acres  adjoining  Blackford  on  tlt^north*^  must 
^^Jj"<*  •J,  ^'^e  necessarily  lie  altogether  on  the. east  of  tiie  road,  and 
iog  land  of  the  should,  as  decreed,  be  bounded  on  the  north  by  the  di* 

vendee,  w  sof-  yklinff  lloe  between  Conner  and  Blackford  as  far  as  their 

ficiently  definite  '^  ,  ,  .       i 

to  take  the  case  tracts.were  thus  coteriiunous  ;  and  it  thus  appears,  not 

xAe  *^of  *FraiMfe  ^^^V  ^^^  ^^^  ^^^  acres  were  sufficiently  described  in  the 

and  Perjaries.  bond,  but  that  they  have  been  properly  bounded  by  tho 

decree  of  the  circuit  court. 

Depositions  ta-  The  appellants  also  insist,  that  some  depositions,  to 

lice  to^Bome"  '^'^bich  they  objected,  were  improperly  permitted  to  be 

not  alj,  of  the  read  on  the  hearing ;  and  tiiat  all  the  proper  parties 

ma7"*be'"«^^  were  not  made. 

agtiinat     those  But  neither  of  these  objections  can  have  any  effect  oa 

Noproofisne^  ^^^  decree^     The  only  objection  to  the  depositions  (ez- 

cessary  against  cept  that  of  Jameson,]  was  that  the  notice  was  served  on 

those  who  ad-        *  ,,  ,         \«i         •        •  j      .  ■     ■     ■  i 

mit  the  alleira-  the  appellants  only.     1  he  circuit  court  decided  that  the 

tioiu  of  a  bill,  depositions  thus  taken  were  evidence  asalnst  the  appel- 
by  feihngtoan-   ,    *^         ,  ,         ,  ,  *.    ,  f'  . 

9Her.  lants  only  ;  and  to  that  extent  they  certainly  were  admis- 

sible.    No.  proof  was  necessary  against  Conner,  because, 
by  failing  to  answer,  he  admitted  the  allegations  of  the 
bill.     Nor  was  any  proof  against  J.  Rice  necessary,  not . 
only  for  Ihe  same  reason,  but  aUo,  because  the  deed  of 
1814,  was  conclusive  on  his  father  and  on  all  persons 
Adecreeshonld  claiming  under  him.     As  the  proof  of  the  bond  from, 
not  be  reversed  Rice  to  Conner,  was  rendered  immaterial  by  the  estop- 
adinissioif'oni  pel  in  the  deed  of  1814,  and  the  sheriff 's  sale,  and  the 
deposition,    if  notice  to  Shrieve  and  Hanly,  the  decree,  authorized  as 
fictenT%'^of  H  was  by  the  facts,  independently  of  any  proof  of  that 
without  iL        bond,  should  not  be  reversed,  even  if  the  circuit  court 
erroneously  permitted  Jameson's  deposition  to  be  read 
to  prove  the  genuineness  of  the  bond. 
Aremotegrant.       And  it  also  appears  from  the  foregoing  view,  that 


orCorhishebrs)  there  is  no  defect  of  parties.     Fisher  Rice  would  not> 
deetheoontood-  had  he  been  living,  have  been  a  necessary  party,  because 
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behadacknowIedged>  by  the  deed  of  1814,  that  Conner 

owned  the  land :  and  consequently,  the  heirs  of  FisKer       ^^ ^ 

Rice  could  not  have  been  necessary  parties  in  any  view   Carrico  et  aL 
of  the  case,  as  presented  by  the  record.  McGee. 

Wherefore  it  seenw  to  this  court,  that  the  decree  of  Jjj^p^i^^i, 
circuit  court  is  right,  and  should  be  affirmed.  derive titie^oecd 

sot  be  made  a 


party   to    thefr 

suit. 


Carrico  et  al.  vs.  McGee,  Ejectment. 

and 
McGee  vs.  Carrico  et  al 

[M6l8n.  WtokliflTeiiftd  Wooley,  and  Mr.  ChapesEe  f6r  Catrico  :  Mt.  CtiU 

tenden,  Mr.  Richartteon  and  Mr.  Burnett  for  McGee.] 

FaoM  THE  Circuit  Court  for  Nslson  Couittt. 

Cliier  Justice  Robertsozt  delivered  the  Opinion  of  the  Court.  April  2. 

Rachacl  McGse,  claiming  as  the  devisee  of  Patrick  Statement     of 
McGee  (the  junior  patentee,)  obtained  a  verdict  and  -llv^icrMj 
judgmeiit  in  ejectment,  for  sixty  and  one-third  acres  of  jadgment     for 
land,  against  Levi  Carrico  and  Lewis  Edelin,  who  at*  5/ the  land.***^^ 
tempted  to  defend  the  possession  by  shewing  a  derivation 
of  title  from   Banks  and  Stephens,  tlie  elder  grantees* 
To  reverse  that  judgment,  Carrico  and  Edelin  have  ap- 
pealed, and  McGee  has  prosecuted  a  writ  of  error. 

The  appellants  insist  that,  the  circuit  court  erred  to 
their  prejudice,  in  deciding  that  they  were  estopped  to 
set  up  their  title  under  Banks  and  Stephens,  for  sixty  and 
one-third  acres,  of  the  hundred  acres  in  contests  And  tlie 
plaintiff  in  error  complains  because  the  defendants  were 
permitted  to  defend  their  possession  of  the  residuary 
thirty-nine  and  two-third  acres,  by  relying  on  a  title  de^ 
rived  under  the  elder  grant. 

It  appears  very  clearly  from  the  proof,  that  no  per-  c. claiming,  nn-^ 
son  claiming  under,  or  connected  with,  the  elder  grant  ^nt.Tdvereeiy 
had  actual  possession  of  any  part  of  the  land  in  contest  to  M.  acquired 
from  about  the  year  1803  to  132S,  when  Carrico  (claim-  ^y  b«yb^*'the 
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Spring  Term    jng  tolia^e  bought  an  interest  from  Banks,  and  having 


1833 


failed  in  efforts  to'  obtain  the  possession  by  force  and 

Carrico  et  al.  stratagem,)  bought  the  interests  of  persons  in  possession 

_^!;  under  executory  contracts  of  purchase,  made  in   1815, 

r^       ~r —  with   McGee ;  agreed  to  abide  by  their  contracts,  and 

«on9      holding  thus  succeeded  them  in  the  possession  of  the  i^ixty  and 

parts  of  the  one-third  acres  which  they  had  occupied  under  their 
tract,  under  ex- 

ecutory    ^con-  contracts  wilh  McGee.     Upon  that  point  there  was  no 

ch^  ^m^M'  conflicting  evidence. 

8   h '  trv  held     -  '^'*®  \eg}i\  deduction  from  those  facts  is,  that  the  entry 

to  have    been  first  made  must  be  deemed  to  have  been  made  under  Mc^ 

^crM}?mu-  ^^'®  ^*^l®»  because,  the  possession  was  obtained  from  his 

Mhich    neither  tenants,  and  in  consequence  of  contracts  rande  with  them. 

elaiming  under  Consequently,  as  to  the  sixty  and   one-third  acres,   (the 

him,  can   di»-  possession  of  wbicli  had  been  thus  acquired,)   neither 

r«!toring^*  the   Carrioo   nor   Edelin  (who  claims  to  hohl  under  him,) 

possession         should  be  permitted  to  dispute  the  title  of  McGee  until 

after  they  shall  have  restored  to  her  the  possession. 

Objected    that       But  the  Counsel  for  the  appellants  argue,  thai  it  was  the 

the  eonrt*  must  Province  of  the  jury,  and  not  of  the  court,  to  decide 

decide,    under  how  and  under  what  title  Carrico  entered.     It  is  true 

^arty  entered,  ^***^ '"  determining  under  what  title  the  entry  was  made, 

PF.L  -  •  facts  must  be  considered  :  but  it  is  equally  true,  that  the 
The  court  must  ti-i  !••  i  ri 

decide  upon  the  court  had  a  right  to  decide  on  the  com|)etency  of  the 
i^tupaperefan'd  adversary  title  papers,  or  on, the  legal  right  of  theappel- 
the  right  to  use  lants  to  rely  on  them  ;  and,  as  iiuHspensabk  to  that  deci. 

deXlW^ni^^^^^^  *'^"'  ^^^  ^*^"''^  ^^^  *  ""^S^t  to  decide  whether  the  facts 
what  title  the  |)roved  that  .the  entry  was  made  under  the  title  of  JMc* 
party  entered.  ^^^^  ^^  ^^  Biiiuk%.  HamiUon  VS.  Taylor,  Lot.  Set.  Casts^ 
444.  That  -decision,  whether  right  or  wrong,  has  been  re- 
cognised too  often  to  be  now  disturbed.  Where  there  are 
opposing  facts  as  to  the  mode  of  entry,  that  case  might 
not  be  conclusively  applicable.  But  wc  are  unwilling  to 
withhold  its  full  application  to  a  casein  which  the  ten^ 
ancy  is  admitted,  or  to  one  in  which  there  is  no  contra- 
riety of  testimony  as  to  the  character  of  the  entry  as 
tenant. 

But,  as  there  was  no  proof  that  the  persons  from  whom 
to^eSrfr»/a8  Carrico  obtained  the  possession,  occupied,  or  had  a  right 
to  apart  of  the  to  hold  or  claim,  more  than  the  sixty  and  one-third  acres, 
braced  °by  ^the  his  entry  upon  the  residue  of  the  one  hundred  acres  should 
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£e  ileemeil  to  have  been  adverse  to  the  right  of  McGee ;  Spring  Term 

or,  at  Ijjast,  there  is  no   proof  that  it  was  under  her  i»3«« 
title      And  consequently,  the  defendants  in  error  were'     jfrng^j^g 

not  precluded  from  relying  on  the  adverse  title,  to  pro-  \^' 

tect  their  possession  to  the  extent  of  the  boundary  which  ^— ^ — - 

was  not  included  by  the  lines  bounding  the  sixty  and  one  proof  that  the 
third  acres.  claimant  had ac 
w                    Me            ■         ■        .        •                  ,     .  ;    ,  qoired  the  pos- 
it seems,  therefore,  that  the  circuit  court  decided  cor-  aesaion  by  con« 
rectlv.  *™^  with  hi, 

*  advereary'steo- 

Wherefore  the  judgment  must  be  affirmed. 


ants. 


Wilsons  vs.  Bibb.  TaEsfAft** 

[Messrs.  Wickliffe  and  Wooley  for  Appellants :  Mr.  John  Trimble  for 
Appellee.] 

F&OM  THK  Circuit  Court  for  Harrison  Count-T. 
Judge  (JiiDERwoob  delivered  the  Opinion  of  the  Court*  jSpril  Z, 

Bibb  instituted  an  action  of  trespass  quart  dausumfregU^  Pleadings^ 
acrainstthe  Wilsons.  They  pleaded  not  guilty,  and  liierum 
tenementum. 

In  the  progress  of  the  trial,  Bibb  offered  in  evidence  Evidenci^ 
a  patent  to  Samuel  Meredith,  of  elder  date  than  that  un- 
der which  the  appellants  claim,  covering  thefocti«  tn  quo; 
the  transcript  of  the  record  of  an  action  of  ejectment  in 
the  federal  court  for  the  Kentucky  district — Meredith's 
lessee  vs.  Picket  and  others ;  a  copy  of  the  decree  of  the 
generul  court,  in  favor  of  Bibb  against  certain  persons  as 
heirs  of  said  Meredith,  for  two-thirds  of  the  land  grant- 
ed to  him  ;  and  a  plat  of  survey,  with  field  notes,  and 
other  papers^  shewing  a  division  of  Meredith's  thousand 
acres  l>etween  his  heirs  and  Bibb. 

Whether  these  papers,  or  any  of  them^wereadmissible^ 
is  made  a  question  for  our  decision. 

After  the  evidence  was- concluded,  the  court,  at  the  in-  iDstmction^ 
stance  of  the  plaintiff,  instructed  the  jury,  "that  if  they 
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^  Spring  Term    believed  the  plaintiff  had  possession  of  the  premises  in 

,^JJ^^^       the  de^laration  mentioned,  at  the  time  the  trespass  was 

JVUsons      committed,  either  by  himself  or  his  agent,  such  pos^es^ 

J:^'  sion  is  sufficient  to  maintain  the  action  against  the  defen*^ 

• '-—  dants,  unless  the  defendants  had  the  legal  title  to  said 

premises."    The  defendants  excepted  to  this  instruction. 
Instructions—        After. the  argument  was  concluded,  the  defendants  ask« 
«^!L1^   ^°"  ^^  the  wurt  to  instruct  the  jury,  "that  if  t4iey  believed 
from  the  evidence  in  the  cause,  that,  the  defendants  at 
the  time  the  supposed  trespass  wascommitted^and  at  the 
commencement  of  this  suit,  were  in  the  actual  possession 
of  the  premises  upon  which  the  trespass  was  alleged  to 
have  been  committed,  whether  that  possession  was  right- 
ful or  tortious,  the  plaintiff  cannot  recover  in  this  ac* 
tion."     The  court  gave  the  instruction  thus  asked,  with 
this  qualification:  "provided  the  jury  also  believed, 
from  the  evidence,  that  the  plaintiff  acquiesced  in  the 
possession  of  the  defendants."     The  defendants  except- 
ed to  the  qualification.     Whether  the  court  decided  cor* 
rectly  or  not,  in  giving  the  above  instructions,  are  ques- 
tions for  consideration, 
tntrcspansfua*       The  plea  of  liberum  tenemerUutn  affirmed  that  the  defen- 
7u%\^7/h-^  ^'^"^^  ^^^  ^'^^®  to'the  locus  in  quo.     Issue  was  taken  on 
berum     tene-  the  plea,  by  denying  the  title  thus  affirmed.     The  exhi- 
S'reThereon'!  ^^"^i^"  ^^  Meredith's  patent  was  unnecessary  until  after- 
evidence  of  par-  the  defendants  had  attempted  to  shew  title  in  themselves; 
either  party,  *is  l'"^  ^^^^  ^^^^  ^^^  ^®"  done,  by  reading  the  patent  to 
admissible.         Waller  Gook  and  Montjoy,  and  the  conveyances  down 
to  the  ancestor  of  the  defendants,  it  was  clearly  proper 
then  to  have  admitted  Meredith's  patent,  to  shew  a  title 
paramount  to  that  under  which  the  defendants  claimed. 
The  action  of  trespass  quare  clausum /regit  is  founded  upon 
the  actual  possession  of  the  plaintiff,  hut  if  the  defen- 
dants have  title,  the  damage  done  to  the  close.,  is  no  in- 
jury to  the  possessor  who  has  no  right.      The  posses- 
sion alone  is  sufficietit  to  maintain  the  action  against  all 
the  world,  the  rightful  owner  excepted.     If  Bibb  was 
possessed,  he  might  bring  his  action  founded  on  the  pos- 
session.   If  the  defendants,  under  the  plea  of  liierumUne- 
meniuniy  attempted  to  shew  title  in  themselves,  such  at- 
tempt might  be  legally  frustrated,  by  shewing  the  para- 
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mount  title  of  Meredith.    We  do  not  perceive  any  error    Spring  Term 
in  admitting  Meredith's  patent  as  evidence,  aniess  it  be       ^^^^^L 
that  it  was  offered  at  a  time  when  it  need  not  have  been. 
But  Tor  such  a  cause  we  would  not  reverse,  when  the  sub- 
sequent proceedings  shewed  its  relevancy. 

As  it  respects  the  record  of  the  action  of  ejectment  in  ^  '^SJii^n 
the  federal  courts  the  proceedings  in  the  general  court,  oT relevant te9- 
and  the  plat  and  pafiers  relative  to  the  division  between  <li2JJlr(»rtajr 
Bibb  and  the  heirs  of  Meredith,  their  admissibility  is  time. 
more  doubtful,  but  we  have  come  to  the  conclusion  that  Records,  plati 
Ih^y  were  admissible,  because  they  hod  a  bearing  upon  ^J^^^  *J5[j 
the  question  of  possession.  queetion      of 

The  recovery  in  the  action  of  ejectment  took  place  in  JdmMiS^,*^ 
1806.      Picket,  the  vendor  of  the  ancestor  of  the  defen-  f'w'JJ^J^ 
dants,  was  a  defendant  in  the  ejectment  suit.     The  de-  mm  tenemeTt- 
claration  and  notice  were  served  on  him  in   1804.     He  '**"?• 
conveyed  to  the  ancestor  of  the  defendants  in  1807; 
and  the  proof  is,  that    their  ancestor  took  possessioii 
about  that  time.    The  term  of  the  demise  laid  in  the 
declaration  is  fifty  years.     Now,  for  ought  tliat  appears 
to  us,  the  judgment  in  ejectment  may  yet  be  enforced,  flo 
as  to  remove  those  claiming  under  Picket.      If  James 
Wilson,  ancestor  of  the  defendants,  chose,  {by  way  of 
compromise,  as  the  proof  conduces  to  prove  he  did,)  to 
surrender  the  possession  of  the  forty-one  acres  of  land 
to  Bibb,  in  1834,  l^efore  he  had  been  twenty  years  in  pos- 
session under  his  deed,  and  when  there  was  judgment 
of  eviction  against  his  ven.dor,  it  amounts  to  a  breach  of 
that  continuity  of  possession  upon  which  the  defendants 
rely  for  protection  under  the  junior  grant.     And  this 
leaves  the  elder  grant  of  Meredith  to  have  its  full  effect 
in  falsifying  their  plea. 

Tliere  is  no  proof  that  the  persons  against  whom  Bibb 
obtained  his  decree  in  the  general  court,  were  the  heirs 
of  Samuel  Meredith,  the  {)atentee.  The  whole  record 
is  not  transcribed.  We  cannot  say  whether  the  allega- 
tions of  the  bill  are  sufficient  to  shew  that  the  case  was 
proper  for  the  jurisdiction  of  the  general  court.  The 
decree,  therefore,does  not  in  the  least  tend  to  shew  any  title 
in  Bibb.  But  taking  the  decree  which  was  rendered  in 
August,  1833,  in  connection  with  the  partition  made  in 
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Spring  T«rm  June,  1824,  by  McCarty,  the  surveyor,  and  Monljoy  and 
Fugate,  the  commissioners,  between  Bibb  and  those  call- 
ed the  heirs  of  Meredith,  and  of  all  which,  from  the  tes- 
timony, the  ancestor  of  the  defendants  was  apprized,  ^e 
'  think  the  decree  and  plat  legitimate  evidence  to  shew 
the  extent  of  Bibb's  possession,  and  the  ground  of  which 
he  intended  to  take  possession :  and  for  this  purpose 
alone  we  admit  them  under  the  present  aspect  of  the  re- 
cord. 
PoMeasiou  in  We  {jerceive  no  objection  to  the  instruction  given  on 
t^piSr^i.  £  ^'*®  application  of  Bibb.  The  qualification  or  proviso, 
at  the  time  of  added  by  the  court  to  the  instruction  asked  by  thedefen- 
tbesmt^SoMh^  dants,  after  the  conclusion  of  the  argument,  is  erroneous; 
ia  esMntid!—  and  for  that  cause,  the  judgment  must  be  reversed. 
^J^tt^e  ,    'f  t*^®  plaintiff  neither  had  possession  at  the  time  the 

the  possession  injury  was  done  to  the  freehold,  nor  at  the  time  suit  was 
in  fact  was  with  ,  ,,    .  11 

the    defendant  brought,  he  could  not  recover. 

eonHnuaUy'-'      Whether  an  intermediate  possession   would,  in   any 
although   torti-  .       ,  .        ^  .  1         , 

onsiy,  and  a^  case,  sustain  the  action  for  a  previous  trespass,  need  not 
ofthc  l^tffi  ^  ^  decided  ;  for  the  evidence  shews  no  such  possession  in 
the  present  case,  and  the  instruction,  as  given,  applied  to 
the  evidence.  The  proviso  added  by  the  court,  would 
allow  the  plaintiff  to  recover,  although  the  possession  in 
fact  was  with  the  defemlants  continually.  Such  is  not 
the  law.  If  the  defendants  or  their  ancestors  had  regain- 
ed the  possession  in  fact,  and  were  actually  in  possession 
at  the  time  the  supposed  trespass  was  committed,  and  so 
continued  up  to  the  institution  of  the.  suit,  the  action  of 
trespass  qwire  chustmifregit  could  not  be  maintained  against 
lhem» 

Whetlier  Bibb  did,  or  did  not,  acquiesce  in  the  pos- 
session of  the  defendants,  cannot  operate  so  as  to  subject 
them  to  the  action.  It  is  laid  down  that  ^'  the  disseizee 
of  land  may  maintain  an  action  of  trespass  quare  clausuni 
f regit  J  for  an  injury  done  to  the  land  before  he  was 
dissiezed,^'  It  is  also  said  '^not  to  be  necessary  that  the 
person  who  brings  the  action  of  trespass  quare  clausum 
fregU  for  an  injury  to  the  land,  should  be  in  the  actual  pos- 
session thereof  at  the  time  of  bringing  the  action.^'  See 
Bacon's  Ab,  Title  Trespass^  Utter  JB. 
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We  know  of  no  case  where  a  person  out  of  possession 
at  the  time  of  the  trespass  committed,  has  sustained  the 
action  of  trespass  quare  clausum  fregU^  when  he  never  re- 
gained the  possession  after  the  trespass.  Whether  by  re- 
gaining the  possession  he  would  be  entitled  to  his  action, 
is  not  now  the  question.  The  proviso  has  made  the  law 
depend  upon  Bibb's  acquiescence  in  the  possession  of  the 
defendants,  and  we  know  of  no  principle  to  support  the 
position. 

Wherefore,  the  judgment  is  reversed,  with  costs. 


n 

Spring  Term 

ComHih,  ^c. 
Chambers, 


The  Commonwealth,  for  the  use  of  Webb, 
vs.  Chambers  et  al. 

[Mr.  Crittenden  and  Mr.  Chinn  ibr  Plaintiff:  Mr.  Haggin  for  Defendant] 
From  the  CxBcxnT  Cotjrt  for  Scott  Couwtt. 

Judge  UjfO£swo«D  delivered  the  Opinion  of  the  Caurt. 


CoYLsxar,' 


April  2. 


This  is  an  action  of  covenant,  instituted  by  Webb,  as  Re-  Suit  on  a  clerk's 
lator,  upon  the  official  bond  of  Chambers,  as  Clerk  of  the  ^"?'  ^^^  *  ^*" 

_,        '    r      .  nre  to  copy  cer- 

Scott  Circuit  court.  tamwritu^^in 

The  breach  assigned  is,  that  Chambers,  in  making  out  i**?^'^^*'^^ 
a  record  for  this  court,  ^^  did  not  transcribe  certain  writ- 
ings upon  file  in  the  suit,  and  which  had  been  used  as  evi- 
dence upon  the  trial  thereof,  and  constituted  a  part  of  the 
record." 

The  writings  alluded  to,  consist  of  various  receipts  and 
fee  bills,  numbered  from  72  to  100,  inclusive. 

The  suit  in  which  it  is  alleged  these  papers  should 
have  been  copied  into  the  record,  for  the  use  of  the  ap- 
I^Iate  court,  was  instituted  by  the  heirs  and  distributees 
of  William  S.  Webb  against  the  Relator,  as  the  adminis- 
trator. 

The  court  delivered  an  opinion  in  the  cause  which 
mav  be  found  in  6  Mon.  163. 
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Spring  Term        It  is  contended  for  the  Relator,  that  the  TaHure  of  tfie 

18  3  3.        clerk  to  copy  the  vouchers  numbered  as  above,  deprived 

Com^Uh,  ^e,    him  of  evidence  which  would  have  satisfied  this  court 

^"j.  that  he  has  expended  as  administrator,  for  bis  intestate^ 

'—  two  hundred  and  eighty-four  dollars  and  sixty-lhree  and  a 

half  cents,  and  that  hiscredt4,in  settlement  of  the  accounts 
of  his  administration,  wouKl  have  been  enlarged  by  an 
amount  equaho  that  sum,  if  the  vouchers  had  been- copied . 
Clerk  failing  U  The  Only  inquiry  of  consequence  is,  did  the  papera 
insert  in  a  com-  numbered  as  above  constitute  a  part  of  the  record  ?  If 
ofarecord,any  they  did,  then  Chambers  committed  8  breach  of  his  of- 
l^ng  .properly  f^^\^  bond  m  failing  to  transcribe  them  in  making  out 
it,  commita  a  the  record  for  this  court. 

Wh  of  hia^  y^^  ^^^  ^f  ophMon  that  said  papers  were  not  a  part  of 
Papera  mit  with  ^^®  record  j  and  consequently  it  was  not  the  duty  of  Cham* 
those  belonging  bers  to  copy  them  io  the  transcript  designed  for  the  use 
Bot*m^Ste*exw!  <>'  ^^^  court^  Thcy  were  not  made  exhibits  in  apy  jiart 
bitaby  the  piM-  of  the  pfeadiinga.  They  were  not  read  upon  the  trial  of 
n^?' the' trial,  the  ca^se  in  the  cireuit  court. 

are  no  ]Mrt  of      fhe  accounts  werc  referred  to  an  auditor,  or  commis- 
sioner, for  settlement.   Uis  report,  so  far  as  the  items  up* 
on  which  the  papers  aforesaid  could  operate,  was  in  these 
words,  after  stating  charges  against  the  Relator,  amount- 
ing to  four  thousand  sixty-six  dollars,  two  cents — ''  Con- 
tra*     2nd.    For  monies  paid  ir   discharge  of  debts, 
eosts,  &c.  $284  63^  cents." 
Adm'    o      of      '^^^  commissioner  was  not  directed  to  report  the  evi- 
itema   of   ac-  denco  upon  which  his  Statements  were  based.     He  is  al- 
^mraii^n",*  t^*?^^^®^  ^*^^"^  *"  regard  to^  the  vouchers.    It  appeara 
ahonid    appear  that  the  relator  had  the  benefit  of  thecommissiimer's  Re- 
m  proo£  ^^^^^  |^^^l^  1^^  ^1^^  circuit  court  and  in  this,  so  far  as  it  waa 

worth  any  thing  to  him. 

Under  the  foregoing  facts,  we  do  not  perceive  tl»e 
ground  upon  which  the  clerk  was  bound  to  notice  the 
contents  of  a  bumlie  of  papers  thrust  intothe  cause,  and, 
for  ought  that  apiiears,  not  used  by  the  parties  on  the 
trial.  These  papers  constituted  no  evidence,  per  se,  of 
legitimate  charges  against  the  estate  of  the  intestjite  ia 
favor  of  the  admiaistrator. 

It  is  said  that  their  justness  was  acknowledged  before 
the  commissioner,  and  other   proof  dispensed  with. 


Digitized  by  VjjOOQIC 


OF  APPEALS  OF  KENTUCKY. 

That  fact  should  have  appeared  by  proof.     It  was  not 
made  to  appear  in  the  suit  between  the  distributees  and 
administrator. 
Judgment  affirmed,  with  costs. 


Scobee  vs.  Jones  and  Lindsey. 

[Mr.  SimpfOfi  ibr  PJuntiff:  no  appearance  lor  Delendant.] 
From  the  CincuiT  Cou^t  rom  Moivtoom ert  County. 

Judge  NiCHoiiAS  deJiTered  the  Opinion  of  the  Court. 

The  only  question  necessary  to  be  determined  in  this 
case,  is,  whether  the  owner  of  the  equity  of  redemption 
of  property  mortgaged  to  the  Bank  of  the  Common- 
wealth, and  sold  by  the  bank,  in  satisfaction  of  the  debt 
due,  could,  by  a  tender  of  the  debt,  with  ten  per  cent,  in- 
terest, within  the  time  prescribed  by  law,  divest  the 
bank  of  the  legal  title  acquired  under  the  mortgage.  We 
think  that  he  could  not ;  that  his  tender  only  gave  him 
the  right  to  apply  to  a' court  of  chancery  to  obtain  from 
the  bank  a  reconveyance  of  the  title. 

It  is  unnecessary,  therefore,  to  determine  whether,  ac- 
cording to  the  proof  in  this  case,  the  tender  was  made 
in  proper  time,  or  by  the  proper  person ;  for,  let  that  be 
as  it  may,  the  plaintiflf  ought  to  have  recovered. 

Judgmerit  reversed,  with  costs,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


Ejectment. 


April  2. 

A  tender  of  the 
ram  dae  on  k  . 
mortgage,  made 
to  secure  a  debt 
to  the  Bank  oC 
the  Common* 
wealth,withtea 
per  cent,  into- 
reit,  after  the 
aale,  but  within 
the  time  allow- 
ed by  law  for 
redemptien,wilf 
not  divest  tbe- 
Bank  of  the  lo- 
cal title.  The 
holder  of  the 
equity  of  re- 
demption must 
resort  to  Chan* 
eery,  to  compel 
areconveyaace*  * 
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Spring  Term 
1833. 


jeijkctment.    Norton  ct  al.  vs.  Doe,   ex  dem.  Sanders 

et  als. 

[Messrs.  Morehcad  and  Brown  for  Appellants  :  Mn  Sanders  and  Mr.  Ila^- 
gin  for  Appellees.] 

F&oM  THE  Circuit  Court  for  Owsir  Couwtt, 

April  8.  Cliief  Justice  RoBEmTsoN  delivered  the  Opinion  of  the  Court* 

Judgment    for  The  appellants  seek  the    reversal  of  a   judgment    in 
jectment. '"  ^  ejectment  obtained  against  them,  upon  a  declaration  con- 
taining two  counts — one  on  the  demise  of  Ann  T.  San- 
ders, the  other  on'  that  of  Thomas  Sanders,  Taliaferro 
Sanders,  Walker  Sanders  and  Ann  T.  Sanders. 

Grounds  for  a       All  the  ffrounds  relied  on  here  bv  the  appellants,  may 
new  tnal,  and   ,  ■       ?.  •  *.....■•. 

for  reversal  of  be  resolved  luto  One  general  proposition — did  the  circuit 
yiejudgment.      court  crr  in  overruling    a  motion    for    a  new  trial, 
made  by  the  ap{jeilants,  on  the  following  grounds  P — 1st. 
The  verdict  is  contrary  to  the  evidence.    2nd.  The  court 
erred  in  giving  instructions  for  the  appellee ;  in  with- 
holding an  instruction  proposed  by  the  appellants;  and  in 
rejecting  documentary  an  J  other  testimony.     3rd.  Sur- 
prise. 
Wliere  the  bill       The  points  thus  presented  will  be  severally,  but  briefly 
does  notexhiSt  considered,  in  the  order  in  which  they  have  been  sug- 

all  the    proof,    gested. 

np*t  8^°that*the       I-  This  court  cannot  decide  that  the  verdict  was  con- 
verdict  was  con.  trary  to,  or  unauthorized  by  the  proof:  1st.  because  the 
"Vi^cnce.  ^    ^^^'  bill  of  exceptions  does  not  profess  to    exhibit  all    the 
facts  which  were  submitted  to  the  jury ;  and  2nd.  be- 
clause  the  facts,  as  disclosed  by  the  record,  are  sufficient 
to  sustain  the  verdict.    As  a  matter  offactj  a  title  sufficient 
to  sustain  the  verdict  was  indisputably  established:  no 
adversary  title  was  exhibited,  except  for  an  inconsidera- 
ble portion  of  the  land  in  controversy,  and  that  title  was 
junior  to  the  patent  to  Robert  Sanders,  from  which  the 
^  ^   .  appellee  deduced  his  paramount  ridit.     The  lapse  of 

Deft  m  eject-     P  ^  ^     ^     '  r  .l  ii      *  r 

ment,  without  time  Cannot  protect  any  of  the  appellants ;  no  one  of 
^L!****{)^gs^  them,  except  John  Norton,  attempted  to  connect  lumisejf 
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with  any  title  whatever,  or  attempted  ta  prove  an  ad-    Spring  Term 
verse  possession  of  twenty  years ;  and  as  to  Norton,  not-       > »  «  3  • 
withstanding  his  effort  to  shelter  himself  under  the  cover 
of  time,  the  jury  had  a  right  to  find  against  him  for  Norlon^et  ah 
several  reasons,  only  one  of  which  will  be  now  mention-  SanderMctah 
ed,  and  that  is,  because  the  jury  had  a  right  to  infer  that  ^ 

he  entered  under  the  tenant  of  Robert  Sanders,  on  whose  ^^^^°^t^"^ 
tide  the  plaintiff  relies  for  maintaining  his  superior  right  of  tim«. 
to  the  possession. 

It  is  true  that  an  abortive  attempt  was  made  to  prove  Tbeacquisitiou 
by  insufficient  testimony,  that  the  tenant  from  whom  ^^l!^'**  4°*^  * 
Norton  obtained  the  possession  had  previously  bought  a  tenant, winnot 
claim  adverse  to  that  of  Sanders,  his  landlord.  But  uS^n^bS^^ 
neither  such  a  purchase,  had  it  been  established,  nor  the  him  and  his  land 
subsequent  conveyance  from  Snced  to  Norton,  in  181 5,  of  Jj^j^'  ^  ^^^ 
a  part  of  Searcy's  adversary  claim,  would,  peruj  destroy  quaition  with- 
the  pre-existing  legal  relation  and  obligation  of  a  tenan-  Svlpoawll^mu 
cy  under  Sanders ;  for  though  the  tenant  of  Sanders  may 
have  held  adversely  to  his  (the  tenant's)  vendor,  after  a 

'  conveyance,  and  though  the  sub-tenant  (Norton,)  may 
have  held  adversely  to  Searcy  after  the  execution  of 
Sneed's  deed,  yet,  surely,  neither  of  them  did,  or  could, 
in  contemplation  of  law,  hold  adversely  to  Sanders,  in 
consequence  merely  of  purchases  from  strangers  to  him 
and  to  his  title.  Nor  would  the  law  permit  either  of  them 
to  question  the  title  of  Sanders  until  after  a  restitution 
of  the  possession. 

IL  No  specific  objection  has  been  made  in  this  court,  lastnictioM  of 
to  any  of  the  instructions  which  the  circuit  court,  at  the  ^"S^cr^.^ 
instance  of  the  appellee,  gave  to  the  jury  ;  nor  can  any,  ous,    but    ab- 
which  is  even  plausible,  be  perceived,  unless  it  lie  in  this  1^*;*  *thl!^or" 
—that,  in  two  of  the  instructions,  the  jury  was,  in  effect,  notcanw  for  » 
told  that  a  former  judgment  in  ejectment,  obtained  in  ^^^^^  ' 
1822,  by  the  heirs  of  Robert  Sanders,  for  the  land  now 
in  controversy,  and  the  execution  of  9i  habere  facias^  which 
was  issued  to  enforce  it,  so  far  concluded  such  of  the 
appellants  as  were  parties  to  that  judgment  and  such  oth- 
ers of  them  as  held  under  parties  thereto,  as  to  preclmie 
them  from  relying  on  the  duration  of  their  possession 

•prior  to  that  judgment,  or  on  any  title  which  they  may, 
at  the  time,  have  held. 
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Spring  Term 
1883. 

Norton  et  aL 

vs. 
Sanders  et  alt 


After  a  judg- 
ment in  eject- 
ment, the  deft, 
btt^i  the  land  at 
a  sale  by  the 
sheriff,  under  an 
ex 'on  ^against 
theprtfi^-then 
a^rees(lbr  a  oon 
sideration,)  to 
release  it  to  the 
plaintiff,  aban- 
4)dona  the  poa- 
fiesaion,  and» 
sometime  after, 
makes  the  deed. 
In  the  mean 
time,  a  stran- 
ger enten>  b^ 
what  right,  it 
does  not  ap- 
pear. —  Held 
that  &M  posses- 
sion was  the  pos 
session  of  the 

ofthecMfeodant 
and  those  claim- 
ing under  him. 


There  \s  evidently  some  error  in  this  proposition. 
But  the  error  was  abstract  and  harmless. 

The  instructions  could  not  have  been  injurious  to  an3r 
of  the  appellants  who  had  failed  to  exhibit  any  docu-^ 
ment  of  title  or  any  proof  which  would  have  allowed 
the  application  of  any  statute  of  limitations ;  and  this 
sufir^estion  seems  to  be  applicable  to  all  of  them,  except 
John  Norton.     He  has  no  just  cause  for  complaint. 

The  judgment  of  1822,  was  obtained  against  several 
persons ;  but  on  two  of  them  (Hume  and  Ruddle,)  the 
habere  facias  was  never  executed.  Hume  is  no  party  in 
tliis  suit,  and  there  is  no  proof  that  any  of  the  appel* 
lants  hold  under  him.  Norton  now  occupies  the  place 
which  Ruddle  held  when  the  judgment  of  1832  was  ren* 
dered  against  him  ;  and  consequently  if  he  had,  by 
proof,  so  connected  himself  with  Ruddle  as  to  have 
shewn  an  unbroken  continuity  of  possession,  he  might, 
with  some  semblance  of  justice,  have  complained  that 
be  was  not  permitted  to  rely  on  any  title  or  possession 
prior  to  the  judgment  of  1822.  Though,  even  accord- 
ing to  this  hypothesis,  ii  does  not  appear  to  us  that  lapse 
of  time  could  have  protected  him;  or  that  his  junior 
claim  could  have  availed  against  the  elder  grant.  But 
the  hypothetical  case  is  not  this  case. 

A  fieri  facias^  which  had  been  issued  on  a  bond  by 
Sanders'  heirs  to  Ruddle,  for  his  improvements,  wa& 
levied  on  their  entire  tract  of  land  (embracing  the  land 
in  contest  in  this  suit,),  and  Ruddle  having  become  the 
purchaser,  under  that  execution,  of  one  thousand  acres 
(the  same  which  constitute  the  whole  subject  matter  of 
this  suit,)  a  conveyance  was  made  to  him  by  the  sheriff 
in  1823.  A  tribunal,  called  the  new  court  of  appeals, 
having  quashed  Ruddle's  purchase,  he  covenanted,  in 
1826,  in  consideration  of  an  equivalent  forliis  improve- 
ments, to  convey  his  title  to  Robert  Sanders'  heirs  ;  and 
shortly  afterwards  surrendered  or  abandoned  the  posses- 
sion. In  April,  1829,  he  made  the  conveyance  to  Ann 
T.  Sanders,  pursuant  to  the  request  of  her  co-heirs ;  but, 
in  the  mean  time,  by  some  means  not  disclpsed,  John  ^ 
Norton  had  obtained  ihe  possession  of  the  house  which 
had  been  occupied  by  Ruddle,  and  which  he  (Norton,) 
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now  occupies.   Under  tkese  circumstances,  it  is  the  opin-  Bpnn$  Term 
ion  of  tifis  court,  that  RudcUe's  possession^  prior  to  his       i^s^* 
conveyance  to  Ann  T.  Sanders,  cannot  be  deemed  the  Norton  ei  dL 
possession  of  Norton,  or  to  have  been  legally  continued   o^/'^  ^^t^ 

by  Norton  ;  but  that  it  should  be  deensed  the  possession  

of  Ann  T.  Sanders,  and  should  inure  to  her  benefit. 
Consequently,  as  Norton's  possession  could  not  have  been 
protected  by  lapse  of  time,  nothing  in  the  instructions 
as  given,  could  have  been  prejudicial  to  his  rights.  We 
will  not,  therefore,  reverse  for  any  abstract  error  in  those 
instructions. 

III.  The  instruction  which  the  circuit  court  refused  Adeodmo^io 
to  give,  declared  in  effect,  that,  if  the  appellants  were  a  contnet   for 
in  the  adverse  possession  of  the  land  "c<  the  daU  of -the  J^^^^JS^ 
desd"  from  Ruddle  to  Ann  T.  Sanders,  and  of  anotlier  wu  no  ailTer*. 
deed  to  her  from  i.^r  co-heirs,  for  the  same  land,  those  2^/*?!^?^ 

deeds  were  void.  contract  was  en 

This  instruction  was  properly  withheld.     The  deed  ISmi^with 
from  Ruddle  was  made  pursuant  to  the  executory  agree-  champerty,  al- 

«  -  *.«^        .     ^  I  •  <•         ...         •       -^  1       Ibongh  the  land 

ment  of  1826.     As  there  is  no  proof  or  intimation  to  the  be  hdd  advene- 
contrary,  the  conveyance  must  be  presumed  to  have  been  ^^^**°^?* 
hma  fide^  and  in  execution  of  the  prior  contract,  which 
also  seems  to  have  been  fair  and  legal.     Consequently, 
according  to  the  principles  ruled  in  the  case  of  Sanders* 
/Tetrr  vs.  Groves^  {2nd  J,  J.  Mar.  406,)  and  which  we  still 
approve,  the  deed  was  not  infected   with  champerty, 
even  though  the  possession  of  the  appellants  may  have 
been  adverse  to  Ruddle  at  the  date  of  the  conveyance. 
-  The  same  principles  apply  to  the  deed  from  her  co- 
heirs to  Ann  T.  Sanders.     By  her  father's  will,  she  was 
entitled  to  one  thousand  acres  (by  election,)  out  of  any 
-of  his  tracts  of  land  Which  he  did  not  specifically  devise. 
The  tract  including  the  land  how  in  contest  in  this  suit  , 
was  not  specifically  devised.    Some  years  prior  to  the  daU  of 
tlit  deed  from  her  co*heirs,  Ann  T.  Sanders  had  elected) 
with  their  concurrence,  to  take  the  identical  thouisand 
acres  afterwards  conveyed  to  her  by  that  deed,  in  eonfirma" 
ttoa  of  her  right  vnder  the  will :  consequently,  that  deed  doet 
not  seem  to  be  invalidated  by  any  law  in  «force  against 
champerty;  of  course  it  does  not  become  necessary  now    ' 
to  decide  whether,  if  the  act  of  J824  had  applied  to  tho 

3 


Digitized  by  VjjOOQIC 


18  DECISIONS  OF  THE  COURT 

flpringTerm    conveyances,  the  tUle  of  the  conveyors  (in  whose  names 
's-^-v-^       Ihere  was  a  demise,)  would  have  been  forfeited  to  the 
Norton  et  al.  Commonwealth,  or  in  any  way  affected. 
Sander    t  U       ^^ '   ''^^  Circuit  court  refused  to  admit  certain  docu. 

— '- —  ments  offered  by  the  appellants,  as  copies  of  patents  to 

edinT^cvcait   Harris  and  Crittenden  ;  refused  to  permit  the  ap)jellants 
^<^  to  examine  William  Rout  as  a  witness  in  chief,  and  re- 

fused also  to  permit  an'amended  return  on  a  writ  of  res- 
titution to  he  read  to  the  jury  ;-^and  of  all  this  the  ap- 
pellants now  eomplain.   But  we  perceive  no  error  in  any 
of  these  decisions  of  the  circuit  judge. 
-  tettoliot^dEl^       '^^'  "^^^^  ^a»  no.  sufficient  evidence  of  the  authen- 
amhenticated--  ticitv  of  the  copies ;  nor  was  it  ^ven  intimated  that  the 
'  Sidndetbe"and,  appellants  could  have  shewn   by  competent  testimony, 
^w«   FPperly  that  either  of  the  patents  included  any  part  of  the  land 
in  contest. 

2nd.  Rout  was  offered  as  a  witness  to  prove  the  hand- 
Writing  of  subscribing  witnesses  to  a  power  of  attorney, 
and  stated,  on  his  foir  dmr,  that  he  was  interested  ^^for 
some  "  of  the  appellants,  without  designating  those  for 
whom  he  was  interested. 
^  .       '    As  the  witness  was  offered,  without  discrimination,  for 

'  that  he  is  inte-  the  paWj/ defendant,  now  appellant,and  acknowledged  that 
oTth^se'  *^"*  ^^  ^^  "°*  competent  as  a  witness  for  all  of  the  persons 
tnting  the  party  constituting  that  par/y,  he  was  properly  rejected.  ^  of-- 
offe7^^''*k*'nit  f^^^  ^^  ^^^  "^*  competent:  If  he  had  been  competent 
^eompeteDt.  for  any  one  of  the  persons  defending,  that  person  should 
irawitneusays  have  claimed  the  benefit  of  his  testimony,  and  might 
for"  i"lJ^^*^f  •**v®  ^'^^  entitled  to  the  benefit  of  it,  by  shewing  that 
the  defendants,  his  defence  was  uncoqnected  with  that  of  others  in  wh  ose 
tho8e^who!"bh  behalf  the  witness  was  interested,  and  by  shewing  also 
to  avail  them-  that  the  witncss  was  competent  for  him.  -  Such  a  state 
testimony .musl  of  ^^a*©  ^^J  ^a^c  existed  ;  though  there  is  nothing  in  the 

shew  that  their  record  which  would  create  a  presumption  that  it  did  ex- 

derence   is  un-    .  ,  i  ■  ■  t  t    i    i        .        .    .     . 

connected  with  ist,  or  that  would  have  enabled  the  circuit  judge  to  have 

d^fendliJt8''M^  decided  that  Rout  was  competent  for  any  particular  in- 
the  witness  not  dividual  of  all  thojse  who  were  defendants.     Neither  the 
IhenT*^  '^"^  pertinency  nor  the  effect  of  his  testimony  can   be  per- 
ceived.    But  if  any  inference  should  be  indulged,  the 
only  probable  conjecture  reconcilable  with  the  legal  appli- 
eation  of  his  evidence  to  the  case,  in  arty  manner  or  de- 
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gree,  is,  that  the  party  intended  to  shew  some  settlement    Spring  Tenn 
upon,  or  derivation  of  some  right,  (under  the   power)       1833. 
to,  land  included  by  Uarris'  patent  for  forty  four  thousand  j^^^totT^  al 
one  hundred  and  nine  and  one-foUrth  acres,  and  also  to  vs. 

prove  that  the  land,  or  some  portion  of  the  land  in  con-  ^»^*  ^^  ^» 
test,  was  included  within  that  |)atent.  Even  had  this 
been  the  object,  Rout's  testimony  would  have  been  inef- 
fectual, because  the  patent  had  been  excluded.  If  the 
object  had  been  to  prove  an  adverse  possesion,  theprool 
of  that  fact  would  have  been  equally  unavailing,  because 
whether  it  was  adverse  or  amicable,  the  statute  of  limita- 
tions could  not  have  applied  to  any  person  who  could 
have  been  embraced  by  Harris'  grant,,  in  relerence  to 
which  the  rejected  power  was  given.  We  cannot,  there* 
fore,  consider  the  rejection  of  Rout  as  sufficient  cause  for 
reversal. 

3rd.    The  rejected  return  on  the  writ  of  restitution  Testimony  that 
could  have  no  legitimate  effect  on  the  case,  even  if  it  had  ^eff^tXiw 
.  b3en  admitted.     The  court  had  improperly,  as  we  think,  not  be  admitted, 
permitted  the  writ,  with  its  original  return,  to  be  read   MMtJJJrt   th^ 
to  the  >ury.    The  rejected  document  was  aa  amended  ^^^  ^^  ^^'^ 
return.      The  circuit  judge  did  not  err  in  rejecting  it ;      ^^^^  ^^' 
because,  1st.  it  was  not  proper  to  correct  or  counteract 
one  error  by  committing  another ;  2nd.  the  amendment 
did  not  change  the  legal  effect  of  the  original.     Besides, 
it  did  ndt  relate  to  Johii  Norton,  and,  as  already  stated, 
the  other  appeilai^ts  could  not  have  been  benefitted  by 
shewing  that,  as  to  them,  there  had  been  no  eviction  by 
the  writ  of  restitution,  even  if  the  amended  return  there- 
on could  have  shewn  that  fact,   because,  nevertheless, 
time  could  not  have  protected  them ;  and  they  neither 
proved,  nor  pretended  to  hold,^any  title. 

V.  Afler  the  trial,  one  of  the  appellants  made  affidavit,  Affidavit  of  su 
that  he  had,  as  agent  of  his  co-defendants,  defended  the  pri8e--held  in- 
suit ;  that  he  was  surprised  by  the  rejection  of  Rout's  ■"^™^®°^" 
testimony,  and  by  the  rejection  of  the  patents,  and  of 
the  amended  return  on  the  writ  of  restitution^  and  he 
also  swore  that  he  could  have  proved  by  Rout  the  boun* 
dary.of  Harris'  patent  for  forty  four  thousand  one  hun- 
dred nine  and  one-fourth  acres. 
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Spring  Term* 

isaa. ■ 

Davis  ^e^ 

vg. 
Morgan, 


This  affidavit  will,  when  scrutinized,  be  seen  to  b« 
wholly  insufficient ;  and  therefore,  it  has  not  been  even 
mentioned  in  the  argument  of  this  case. 
•  1st.  It  is  not  slated  that  Rout,  or  even  any  other  per* 
son,  could  have  proved  that  Harris'  patent  covers  ai» 
inch  of  the  ground  for  which  the  appellee  has  obtained 
a  judgment. 

2nd.  There  was  no  reasonable  cause  for  surprise  at  the 
rejection  df  Root ;  smd  when  he  was  rejected  he  was  of- 
fered for  a  single  purpose  only,  and  that  was  to  prove 
the  execution  of  a  power  of  attorney.  He  was  not  of* 
^red  to  prove  the  boundary  of  the  patent. 
'  If  he  had  been  properly  olBTered  for  that  purpose,  and  had 
sworn  that  he.  was  com()etent  as  a  witness  for  any  one  of 
^he  appellants,  doubtless,  he  would  not  have  been  reject- 
ed in  consequence  of  inUrest. 

Srd.  As  to  the  rejection  of  the  amended  return,  enough 
has  been  ah*eady  said  to  shew  that  no  surprise  in  that 
particular  could  authorize  a  new  trial. 

Wherefore,  the  judgment  of  the  circuit  court  must 
be  affirmed.. 


Chj^nccry. 


April  3. 

A  Release  ob- 
tained by  a 
fnul€l,which  the 
utjnred  party  is 
aware  of,  but 
aubmitsto  from 
a  strong  motive 
of  interest,  may 
be  set  aside  by 
the  Chancellor. 


Davis  Spc,  against  Morgan, 

[Mr.  RicbardBon  and  Mr.  Calfaoon  for  Plaintiff:  Mr.  Crittenden  for  De- 
fendant] 

FaOM  THS  CXBCITIT  CoTJKT  FOR  HOPKINB  CotlKTY. 

Jadgj^  Uhderwood  delivered  the  Opinion  of  the  Court. 

'An  execution  in  faror  of  Morgan,  was  levied  on  sun- 
dry slaves  as  the  property  of  Benjamin  and  Thomas  O. 
Davis,  who,  with  Gordon  and  Morton,  the  replevin 
sureties,  were  the  defendants. 

On  the  day  of  safe,  an  arrangement  took  pjacej  and  the 
two  Davises  conveyed  the  slaves  to  Morgan^  by  an  ab- 
solute bill  of  sale,  for  the  consideration  of  one  thousand 
'^ine  hundred  dollars,  which  satisfied  the  whole  of  the 
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execution,  and  a  part,  of  the  demands  which  Morgan 
had  against  them,  Morgan  received  possession  of  the 
slaves,  and  exercised  ownerdiip,  so  far  as  to  direct  them 
to  go  after  their  clothes.  . 

The  slaves  were  seduced,  probably,  to  take  protection  - 
under  the  Davises,  notwitlistanding  their  bill  of  sale  to 
Morgan,  it  is  certain  that  they  assumed  the  control  of 
the  slaves,  and  refused  to^  deliver  them  unless  Morgan 
would  af^ree  to  release  a  large  debt  which  they  owed 
hifii^  over  and  above  the  amoui)t  of  the  execution,  and 
for  wnich  Gordon  and  Morton  were  sureties. -> 

Morgan^  apprehending  that  the  Davises  and  their  sure- 
ties were  insolvent,  being  advised,  as  it  appears  from  the 
pro.of,  that  he  would  never  be  able  to  obtain  any  thing 
unless  he  secured  the  slaves,  agreed  to  execute  the  release, 
provided  they  .would  deliver  him  the  slaves.  He  there- 
fore executed  a  release,  and  delivered  it  as  an  escrow  to 
'  McGary,  to  have  lull  effect  whenever  the  Davises  sur* 
rendered  the  slaves  to  McGary  for  Morgan. 

The  slaves  were  delivered  to  McQary,  who  thereupon 
delivered  the  release. 

McGrary  refused  to  surrender  any  of  the  slaves  to 
Morgan  until  he  conveyed  two  of  them  to  him,  which 
was  done. 

Thus,  after  Morgan  had  obtained  an  absolute  title  in 
consideration  of  on6  thousand  nine  hundred  dollars,  he 
was  induced  to  release  a  debt  exceeding  one  thousand 
dollars,  and  to  part  with  the  title  to  two  of  the  slaves,  in 
order  to  recover  the  possession  of  the  rest. 

Morgan  filed  his  bill  to  Jbe  relieved  from  the  effects  of 
the  reksase  executed  as  aforesaid.  He  charges  a  swindling 
combination  between  the  Davises  and  McGary,  and  ad- 
mits that  he  yielded  to  it,  as  the  best  means  of  securing 
a  part  of  his  property,  when  the.whole  was.  in  jeopardy 
from  the  lawless  conduct  of  those  who  were  but  iittJe  bel- 
ter than  robbers.  The  court  decreed  a  cancelment  of  the 
release,  but  reserved  to  Gordon  and  Morton,  any  equity 
which  they  might  be  entitled  to  as  sureties,  on  account 
of  the  delays  or  the  ability  of  the  Davises  being  lessen- 
ed by  the  contracts  made  with  them  by  Morgan.  This 
decree  is  the  subject  of  revision  in  this  court. 


SpriDg  Term 
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Spring  TerM  "We  think  it  clear,  that  Morgan  was  entitled  to  all  the 
^^^^  slaves  under  his  bill  of  sale.  They  were  absolutely  his. 
His  release  to  the  Davises*,  and  his  bill  of  sale  to  McGary , 
were  executed  with  no  other  object,  and  for  no  other 
consideration,  than  to  regain  possession  of  part  of  the 
slaves, — the  -whole  being  withheld  from  biin  in  riolation 
of  law. 

The  fraudulent  combination  and  management  between 
the  Darises  and  McGary,  are  likewise  manifest,  but  Mor- 
gan was  not  the  ignorant  victim  of  their  fi-aud.  He  en- 
tered into  the  contracts  with  them,  fully  apprized  of  all 
the  facts.  And  the  question  is,  whether  Morgan  can  make 
a  successful  application  to  the  chancellor  to  rescind  con- 
tracts not  entered  into  by  him  with  good  laith,  but  with  a 
secret  intention  to  avoid  them  at  the  tinoe  they  were  made. 
That  isuch  was  his  design^  vire  conclude,  from  the  circum- 
stance that  he  well  knew  all  the  facts  and  imjiositions  prac-. 
tised  on  him  at  the  time  he  entered  into  the  contracts. 

The  present  controversy  does  iiot  embrace  the  bill  of 
sale  executed  to  McGary.  The  release  against  the  debt 
is  alone  the  subject  of  decision. 

In  1  Maddockj  299,  it  is  said,  <'  A  Relecue  or  discharge  ob-^ 
tained  by  fraud  or  compulsion,  may  be  set  aside;  as  where 
a  scrivener  ran  away  with  <£2000,  which  he  was  entrust- 
ed to  lend  out,  and  after  some  time  writes  to  the  party 
that  if  he  will  take  £500  of  his  money,  and  give  him 
a  discharge^  he  sliould  have  it,  which  be  did,  not  know- 
ing how  to  come  by  his  money ;  yet  afterwards  the 
creditor  was  relieved  in  chancery  for  the  rest,  notwith- 
standing his  own  release." 

This  in  principle  is  an  analagous  case.  The  creditor 
gave,  the  release  with  a  full  knowledge  of  all  the  facts, 
yet  the  fraud  of  the  scrivener,  by  which  the  creditor  was 
ictduced  to  yield  to  his  demand  of  a  release,  with  a  view  ' 
to  secure  a  part  of  what  he  was  entitled  to,  justified-  the 
chancellor  in  vacating  the  release.  In  the  case  staled  by 
JMaddock,  and  in  the  present  case,  the  releases  vrere  not 
executed  by  reason  of  duress  or  fear  of  death,  mayhem 
or  imprisonment.  But  a* strong  motive,  growing  oi|t  of 
the  fraud  of  the  parties  to  be  benefited  by  the  releases, 
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was  piccflentecl ;  unci  by  their  fraad,  the  releases,  as  a 
consequence  of  the  motive  so  created,  followed. 

If  an  insolvent  thief  takes  my  property,  and  under  an 
B^reennent  from  me  to  convey  him  half  in  consideration 
of  his  surrendering  the  balance,  he  makes  the  surrender, 
will  the  law  require  me  to  keep  faith  and  perform  the 
agreement  ?  Wetbink  not.  It  is  an  agreement  superin- 
doced  by  fraud,  and  therefore  shouldbe  relieved  against. 

In  JcLChVs  Imw  Die*  Titk^  Duress^  it  is  said,  '^  if  a  man 
makes  a  deed  by  duress  done  to  him  by  taking  of  his  cat- 
tle, though  there  be  no  duress  to  his  person,  yet  this  shall 
avoid  the  deed." 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


23 

Spring  Tenn 
1833* 

Cooper  i'C. 

v«. 
Mmriin  4re. 


Cooper   and  others  against   Martin  and    chawcery 
others. 

[Mr.  Rkhardflon  and  Mr.  Monroe  for  Plaintifis :  Mr.  Crittenden  for  De- 
fendants.] 


From  the  Circuit  Court  for  Bullitt  County. 
Judge  Nicholas  delivered  the  Opinion  of  the  Court. 


dyril'S. 


McDade  mortgaged  to  Martin  two  lots  of  ground,  to  Mortgage. 
indemnify  him  as  his  surety  in  a  note  to  the  Bank  of  the 
Commonwealth  of  Kentucky*  and  also  in  a  note  for  a 
smaller  amount  to  a  third  person. 

Judgment  having  been  obtained  on  the  latter,  against  Sale  of  the  pre- 
McDade  and  Martin,  an  execution  which  issued  thereon,   ^'t^^'^jj^^^gt 
was  levied  on  the  two  lots,  and  the  interest  of  both  Mc-  mortgagor  and 
Dade  and  Martin  therein  sold  by  the  sheriff  to  Cooper,  "»^'*ap»«e« 
at  a  price  much  beyond  the  amount  due  on  the  execution. 

By  an  arrangement  between  McDade,  Cooper  and 
Gentry,  previous  to  the  sale,  it  was  agreed  that  Cooper 
should  become  the  purchaser  of  the  two  lots,  at  the  sher- 
iff's sale,  that  Cooper  and  Gentry  should  release  McDade 
from  debts  which  he  severally  owed  them,  and  which 
with  the  amount  due  on  the  execution,  was  to  be  in  full 
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Spring  Term 
1888. 

Cooper  4*c. 

vs. 
JMartin  4*c. 

Bill  for  foreclo- 
sure ;dieci^  and 
gi&le.  ' 


Bin,  br  the  pur- 
chaser under  the 
execution,  in 
possession. 


Sale,  by  sheriff 
bf  Ud9  lots-- 
for  more,  than, 
the  amount  of 
the  ezecntion, 
is  illegal. 

Interest  of  morf 
gagee  is  not 
vendible  under 
execution.   . 

Mortgagor  hay•^ 
ing  agreed  that 


payment  of  the  lots.  This  arrangement  was  made  on  the 
part  of  Cooper  and  Gentry,  for  the  purpose  of  securing 
the  debts  due  them  by  McDade,  he  being  insolvent.  Im- 
mediately after  the  sale.  Cooper  was  put  in  possession  of 
the  lots,  and  still  retains  it. 

After  the  sheriff's  iale,  Martin  filed  his  bill  against  Mc- 
Dade  and  (Sentry,  averring  that  Gentry  had  become  the 
purchaser  of  the  equity  of  redemption,  and  after  due 
service  of  process  upon  both,  obtained  a  decree  of  fore- 
closure and  order  of  sale,  became  the  purchaser  of  the  lots, 
for  a  small  sum,  fit  the  commissioner's  sale,  had  his  pur- 
chase confirmed,  and  an  habere  facias  awarded  him. 

Cooper  then  filed  his  hill  with  injunction  against  the 
Itabere  facias^  denying  any  notice  of  the  pendency  of  Mar- 
tin's suit;  praying  to  be  quieted  in  his  possession;  that 
Martin  mis:ht  be  made  to  release  his  title  to  him,  and  for 
such  other  relief  as  he  might.be  entitled  to. 

Martin,  by  his  answer  in  the  nature  of  a  cross-bill, 
resiE^ed  Cooper's  equity;set  up  and  relied  upon  the  decree* 
of  foreclosure  and  sale  under  his  mortgage,  in  bar  there* 
of;  hut  in  case  the  court  should  deem  Cooper  entitled 
to  relief,  then  praying  a  reforeclosure  and  sale,  and 
claiming  in  that  event,  a  priority,  not  only  in  his  own 
favor  for  one-third  of  the  bank  debt  paid  by  him,  but 
also  in  favor  of  Churchill  and  Beeler,  his  co-sureties 
therein,  for  the  other  two-thirds  paid  by  them,  and  to 
that  end  brought  them  before  the  Court. 

They  answered,  claifning  the  lien  and  priority  asserted 
for  them  by  Martin. 

On  final  hearing  the  court  treated  the  whole  purchase 
of  Cooper  as  null  and  void,  dissolved  his  injunction,  and 
dismissed  his  bill. 

As  the  lots  were  sold  together,  and  not  separately, with-* 
out  the  privity  or  assent  of  Martin ;  as  the  sheriff  ex- 
ceeded his  authority,  in  selling  for  more  than  the  amount 
due  on  the  execution,  and  as  the  interest  of  Martin  was 
not  vendible  at  all  under  execution,  the  court  certainly 
did  right  in  treating  the  sale  of  hb  interest  as  a  mere 
nullity.  But  the  mode  of  sale  having  been  the  result  of 
an  express  agreement  on  the  part  of  McDade,  for  the 
purpose  of  selling  and  transferring  rn  that  way  his  eqni- 
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ty  of  redemption,  it  is  equally  dear,  the  sale  should  be .   Spring  T«i» 
deemed  suflifient  to  give  GoOper  at  least  the  equitable       i^sa. 
right  thereto.     The  only  reason,  therefore,  for  the  ab-     c^^^c 
solute  dismissal  of  his  bill,  without  affording  him  any  vs/ 

relief,  must  be  that,  the  decree  of  foreclosure  and  sale  -■^^<*«  f^ 
have  barred  Cooper's  right,  Martin  net  having,  as  is  con-  ^^'  prmwM 
tended,  any  notice  thcrreof  at  the  institution  of  his  suit,  Ld^"^  **L^- 
6r  at  the  time  of  obtaining  his  decree.  ^^*  ^^  pnr- 

From  facts  and  circumstances  not  necessary  to  be  de-^  L  ^^k! 
tailed,  vre  should  have  little  hesitation  in  denying  to  '*'^- 
Martin,  the  attitude  claimed  for  him,  of  not  having  had 
notice  of  Cooper's  purchase,  if  he  had  been  charged  with 
it,  or  the  fact  had  been  put  in  issue.  But  as  this  has  not 
been  done,  we  shall  waive  the  consideration  of  the  ques- 
tion, whether  he  is  entitled  to  be  so  treatetl,  inasmuch  as 
the  result,  in  our  opinion,  will  be  the  same  whether  he 
had  noticeor'not. 

All  the  authorites  agree  that  where  a  mortgagee,  lat  the  Junior  in<»m* 
time  of  filing  his  bill,  has  notice  of  a  junior  mortgage,  J^J^^J^^^"^* 
or  other  subsequent  incumbrance,  he  is  bound  to  make  "or  mortgagee* 
the  holder  thereof  a  party  to  the  suit>  or  the  proceedings  tf^io  hL  ^n 
therein  will  not  affect  him.     But  where  he  has  no  such  ^^r  a   foreclo- 
notice,  it  has  been  deemed  by  some,  an  undue  degree  of  '"'^ 
hardships  to  cora()el  him  to  grope  the  W04*]d  over  in  pur-   The  bolder  of 
suit  of  secret  incumbrances,  under  the  penalty  of  render*  ^Hi^'Lcuml 
ing  his  foreclosure  liable  to  be  opened  at  a  distant  day,  France,  or   of 
to  let  in  the  right  of  redemption  of  one  whose  claim  J^em^pTion,  t 
could  not  have  been  ascertained  by  reasonable  search  or  ^^^  ^^d  by  a 
enquiry.     Coventry's  Paw.  306,  n.  G— 551,  n.  S— 989,  n.   d^^etow^hkh 
C — The  law,  however,  has  been  authoritatively  settled,  {"^J^^j"**!?^ 
that  he  aiust  incur  this  hardship.     In  the  case  of  Haines  aUowed  to  n^ 
Ts.  Beach,  3  John.  Chy.  459,  all  the  English  cases,  an-  ^uh^^^^he 
cient  and  moderti,  are  collated,  and  Chancellor  Kent  senior  mortga- 
comes  to  the  just  conclusion,  that  in  England  the  rule  §S'''^f"*gJch 
has  been  well  settled,  ihat  the  subsequent  purchasers  or  claim. 
incumbrancers  must  be  parties^  or  the  decree  will  not 
bind  their  rights.     He  conceives  the  necessity,  for  mak< 
ing  the  subsequent  incumbrancers  parties,  or  holding 
their  rights  unimpaired;  to  be  much  stronger  and  more 
indispensable  to  justice  under  the  New-York  practice, 
limiJar  to  that  of  this  stale,  because  the  mortgagor  would 

4        '  .      ' 
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Spring  Terra 
1833. 

Cooper  ^c. 
JdarHn  ^e. 


take  the  surplus  money,  after  the  sale  of  the  mortgage 
property,  and  thus  be  enabled  and  tempted  to  commit  a 
fraud,  by  not  disclosing  the  subsequent  incumbrances. 
^^But,"  says  he,  ''their  rights  cannot  be  destroyed  in  this 
Tvay;  the  purchaser  will  take  only  a  title-  as  againsi  the- 
parliei  to  tiu  »uU^  dnd  he  cannot  set  it  up  against  the  sub- 
sisting equity  of  those  who  are  not  parties.''  We  concur 
with  him,  that  ''this  is  the  necessary  doctrine  resulting 
from  the  cases.''  But  we  cannot  see,  as  he  does,  the  addi- 
tional force,  the  doctrine  derives  from  the  difference  of 
practice  in  this  country  and  England,  between  an  order  of 
sale,  and  simple  foreclosure.  The  purchaser,  under  an 
order  of  sale,  when  the  property  is  sold  in  gross,  is  lia- 
ble to  be  injured  to  the  extent  of  the  surplus  money  that 
will  go  into  the  hands  of  the  mortgagor,  for  which  the 
purchaser  will  have  no  lien,  and  his  claim  upon  the  re- 
gard and  protection  of  the  court,  against  such  contingent 
loss,  if  it  does  not  tend  to  throw  the  preponderance  of 
the  argument  the  other  way,  must  serve  at  least  to  keep 
the  scales  in  eqviKbrio^  and  leave  the  question  here  as  it 
stood  in  England.  After  the  mortgagor  had  parted  with 
the  whole  equity  of  redemption,  or  put  a  further  incum- 
brance upon  it,  it  might  well  have  been  insisted,  that  a 
decree  against  Iiim  alone,  either  foreclosed  nothing,  or 
only  such  residue  of  the  equity  of  redemption  as  wa» 
left  in  him,  and  the  rather  because  a  simple  foreclosure 
originated  no  new  contract,  or  new  consideration,  be- 
tween mortgagor  and  mortgagee.  But  the  purchaser^ 
under  an  order  of  sale,  might  plausibly  insist  to  stand 
upon  different  gronnd,  and  claim  the  attitude  of  a  pur* 
chaser  of  the  legal  estate,  for  valuable  consideration, 
without  notice  of  the  outstanding  equity.  If  the  ques- 
tion were  now  an  open  one,  it  would  perhaps  be  diiBcull 
to  find  a  satisfactory  answer  to  such  pretension,  unless  it 
be,  that  the  judicial  proceeding  against  the  mortagor  was 
in  the  general  taken  to  be  in  invito^  and  not  by  consent, 
and  that  public  policy  forbid  his  being  permitted  to  use  < 
a  court  of  justice  as  an  instrument  in  defrauding  hia 
alienees  by  an  express  consent. 

The  hardshipsand  inconveniences  are  many  both  ways; 
and  in  England  the  subject  has  been  treated  pretty  much 
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as  an  election  between  inconYeniences.     In  one  of  the    Sprins  Term 
earliest  cases,  the  chancellor  admitted  that  it  would  be       i  ^  &  '  • 
*'  extremely  mischievous"  to  the  mortgagee^  to  be  oblig-     Cooper  ^c. 
ed  to  make  all  persons  parties  who  were  interested  ;  but  vg. 

said,  he  would  be  finally  consoled  in  having  hb  princi*    .       *^     -» 
pal,  interest  and  costs.     But  if  the  platrtiff  should  not 
be  relieved  in  that  case,  ^^  it  would  be  an  irreparable  loss, 
and  he  thought  trouble  and  pains  less  prejudicial  than 
ruin  and  total  loss." 

Indeed,  after  a  careful  review  of  the  arguments  for 
and  against,  it  will  be  found  much  less  diificuk  to  yield 
assent  to  the  rule,  if  it  had  been  settled  either  way,  be- 
cause it  had  been  so  seitled,  than  from  any  thorough 
conviction  of  its  absolute  justice  and  policy.  See  2 
Mad.  Chancery,  188. 

We  think  Cooper  should  ha^e  been  permitted  to  re-  Upon  a  bill  t>y 
deem,  upon  paying  Martin  the  amount  paid  by  him  on  JJ^JJJ^^^'jf 
the  Dank  debt,  with  interest  and  the  costs  of  the  former  tate,  to  be  re- 
suit.  It  is  true,  there  is  no  specific  prayer  lor  such  relief,  ^^^^  4?*  da\m 
but  under  the  circumstances  of  the  whole  case,  we  think  of  the  mortga- 
it  should  have  been  afibrded  under  the  general  prayer.      ^j,  r^fashe 

If  Gentry  had  been  the  purchaser,  or  sole  proprietor,  mayb©  entitled 

of  the  equity  of  redemption,  he  could  not  be  relit vtiU  p^uudJorl 

from  the  effect  of  his  laches  in  failing  to  defend  Martin's  '^**"*',  ^^^'  ■ 

bill.     Or,  il  instead  of  a  purchase  of  the  whole  equity 

oi  redemption  by  Cooper,  in  wtiich  Gentry  holds  au  in-  J«»»r  mortga. 

,..••.  .11  ««•»  "*^«  p»rty 

terest  to  tne  amount  or  his  debt,  there  had  been  a  new  to  the  bill  ofthe 

mortgage  made  to  them  to  secure  the  amount  of  their  ^lo^^^'*^^'^ 
respective  debts,  it  might  have  been  projier,  in  that  state  failing  to  de- 
of  case,  to  give  Martin  the  election  to  hold  the  proper-  -j^^JJJ^  '^^   **• 
ty,  by  paying  Coofier  alone,  to  the  exclusion  ot  Gen- 
try.    But  as  his  laches  cannot  atfect  the  rights  of  Coop- 
er, and  as  Cooper  can  only  have  full  justice  by  permitting 
him  to  redeem,  it  is  ho  valid  objecliun  to  his  being  al- 
lowed so  to  do,  that  Gentry  may  tliereby  derive  an  even t- 
tual  benefit,  from  which  he  otherwise  would  have  been 
debarred — the  benefit  to  Gentry  being  no  matter  of  pre- 
judice to  Martin. 

There  is  no  just  pretext  for  subjecting  the  property  to 
the  execution  debt  paid  by  Cooper,  pari  passu  withHhat 
of  Martin.     The  sale  under  the  execution  was  an  extin- 
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Spring  Term  gui  JiRicnt  of  that  debt  by  McDade  himself,  and  comti^ 

^9^9.  tilted  part  of  the  consideration  in  the  purchase  of  hi» 

Hoggifii  ^uity  of  redemption. 

vr.  Nor  18  there  any  better  reason  for  the  lien  asserted  in 

Beeraft  »c^  j^^^j^  ^  ^^^^  ^^^  Cliurcbi4l,  for  the  amount  of  the 

A  mortgage  to  ^  bank  debt  paid  by  them^  The  mortgage  was  exclusively 

one  of  several  foj.  ^1,^  benefit  and  indemnity  of  Martin,  and  in  no  way 
sureties,    avails  ,  ^  ;    ,  .  i    »       •  . 

the  others  notb-  to  secure  them.    A  rettM*n  of  tne  money  paid  by  mm, 
""<"  with  interest,  is  full  indemnity  to  hiin,  ftn4  an  tntiM  satis- 

fcction  of  Ibe  terms  of  Mie  mortgage. 

The  decree  must  be  reversed,  with  costs,  and  the  cause 
remanded  with  directions  to  ascertain  the  amount  paid 
by  Martin  on  the  bank  debt,  and  its  value  in  st)ecie  at 
the  time  of  payment ;  upon  repayment  of  which,  with 
interest,  together  with  the  costs  of  his  suit  against  Mc- 
Dade, by  a  named  day.  Copper  should  be  permitted  to 
redeem  the  property,  and  have  his  title  and  possession 
qiiieted  y  otherwise  Ihs  biU  to  be  dismissed. 


ClIASrCEKT. 


Hoggins  against  Becraft  &c. 

[Mr.  Talbot  and  Mr.  G.  Davis  for  PlaintifT :  Messrs.  Morebead  and  Brova 
for  Defendant.] 


From  thk  Circuit  Couar  fo»  Bourboit  County. 

Jtpril  9.  Chief  Justice  Robertsuiv  delivered  the  Opinion  of  ihe  Court. 

Tnisisasnit  in  Chancery,  instituted  by  Wesley  Hog- 

^d**  hwao^  g*"S)  ^^  rescind  a  contract  with  Aquilla  Becraft,  for  a 

unit  in  Chance-  horse  which  he  had  bought  from  said  Aquilla,  and  to  en- 

jodgroent^^for  join*  a  judgment  which  Jonathan  Becraft,  as  assignee  of 

the  price,  and  Aquilla,  liad  obtaineil  against  him  (Bosgins)   on  a  not* 
reacindthe  con-    ?^  ,.  .         r  41      u  V       se       / 

tract.  for  the  price  of  tlie  horse. 

The  bill  contains  appropriate  and  sufficient  allegations; 
the  principal  of  which  are:  Ist.  that  the  horse  i^as 
^*  thick  or  broken  mnded;^^  2nd.  that  the  seller  fraudulently 
concealed  the  defect^>— and,  3rd.  that,  within  a  reasonable 
time  after  a  discovery  by  the  plaintiff,  be  rptupned  the 
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horse  to  the  seller,  in  whose  possession  it  ever  afterwards    Spring  Term 
remained.  isss. 

TJie  answer  denies  that  the'  horse  was  ^^  vnsound^^'^  or       Hoggins 
^^ deficient  ;^^  insists  that  it  was  not  returned  in  reaaanable  vs. 

time,  and  alleges  that  Aquilla  Becraft  had  not  consented  — ^^^V  yg« 
to  receive  it,  although  it  bad  continued  to  remain  in  his 
possession. 

The  following  facts  are  satisfactorily  established  by  the  y^u^  ^ma  cir> 
record,  when  scrutinized  and  properly  understood:  1st.  c«ni8tancei!  of 
that  the  horse  was  ^^  ikkk  winded  "  at  the  time  of  the  con-  - 
tract ;  2nd.  that  the  defect  was  permanent ;  ^rd.  that  it 
materially  diminished  the  vendible  value  of  tlie  horse ; 
4th.  that  this  fact  must  have  been  known  by  Aqnilla  Be- 
craft, at  and  prior  to  the  sale ;  5th.  that  Hoggins  had 
*^ot,  at  the  time  of  the  contract,  an  efiectual  opportunity 
for  ascertain  ing  the  defect,  and  was  lulled  by  the  assurances 
of  Becraft ;  6th.  that  he  discovered,  on  the  day  of  the 
contract,^ on  his  way  home  with  the  horse,  that  it  made  a 
peculiar  noise  in  respiring,  after  it  became  heated,  or 
when  it  moved  briskly ;  but  he  and  others,  whom  he 
requested  to  examine  the  horse,  were  inclined  then,  and 
for  some  weeks  afterwardSf  to  think  that  the  blowing  was 
occasioned  eitlier  by  a  temporary  **  coW,''  or  by  "  the  dU'^ 
tempery^^  then  incipient  and  undeveloped  ;  7th.  that  it  has 
been  since  ascertained,  that  the  horse  has  not  had  the 
distemper  since  the  date  of  the  contract,  that  it  was  well 
kept  by  Hoggins,  and,  when  returned,  was,  in  every  re- 
spect, in  as  good  condition  as  at  the  date  of  the  con- 
tract ;  8tlu  that,  about  ten  days  after  the  date,  Hoggins 
sent  a  message  to.  Aquilla  Becraft,  communicating  his  ap- 
prehension as  to  the  condition  of  the  Jiorse,  and  request- 
ing him  to  meet  him  at  Paris  on  a  designated  day,  with- 
in two  weeks',  to  investigate  and  adjust  the  matter  ;  the 
message  was  forthwith  communicated  to  Becraft,  (but  it 
does  not  appear  that  he  attended  to  it ;)  the  horse  was 
sent  to  him  about  the  middle  of  February,  1830,  with 
an  accompanying  letter  from  Hoggins,  bat  he  did  not  re- 
ceive the  horse ;  9th.  the  horse  was  left  in  Becraft 's  pos- 
session about  the  first  of  March,  1830,  where  it  still  re-  . 
mained  in  August,  1831,  when  the  last  depositions  were 
taken  inthis  case  ;  10th.  the  contract  was  made  Novem- 
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Spring  Term    ber  23/(1.  1829;  the  Bote  was  asugned  in  April,  1830. 
***••        T%tre  toas  no  tDorranty  of  mnmdness. 
Hoggin*  'I'he  circuit  court  dismisaed  the  bill,  because  (in  the 

«    ^';  .        opinion  of  that  court.)  the  horse  was  not  returned  with- 

in  a  reasonable  time. 

Vendee  of  a  Thc  foregoing  facts  aresufficient  to  shew  that  the  plain- 
oi^  a  ^dbka  ^^^  ^^  ^^^^  injured,  and  has  a  legal  claim  to  redress  in 
which  the  ven-  some  mode,  and  to  some  extent. 

ty*^  con^iJed^  ^^  ouiking  the  discovery  of  the  wrong,  be  had  a  right 
may  return,  or  to  elect  either  to  keep  the  horse,  and  sue  for  damages^  or 
and  rescind  the  to  retum,  or  o&r  to  return  it,  and  rescind  thc^  con- 
contract— or  re*  tract.  If  he  SO  acted  as  to  entitle  himself  to  a  rescission, 
cover  damagea.  the  chancellor  should  have  decreed   the  relief  sought 

by  the  bill. 
To  have  a. re-       ^ut  to  entitle  himadf  to  such  relief,  it  was  necessary 
■cjMion  of  Uie  |||at  he  should  have  returned,  or  offered  to  return,  the 
tei  on  accoont  horse  in  a  ^*  reamnuMe  ''  time,  and  consequently,  whether 

CO  *ceSm*nt^f  '*®  ^'^  *^'  ^^  ^^^  **  ^***  ^^^^  question  to  be  considered. 
nnsoundness,  The  law  has  not  defined  ^^  reatonahU  ^me."     It  cannot 

rctunT  or  ten-  b«  J^^n^J  ^y  any  prescribed  rule.  What  is  reasonable 
der,  of  the  chat-  in  one  case,  may  be  unreasonable  in  another  case.  What 
dor**^  ^^wWUn  '*  reasonable  in  any  case,  must  lie  ascertained  by  the  ap- 
a  reasonable  plication  of  reason  to  the  fiicts  which  characterise  tiie 
J^a?  "bir  nwwt  paf licula^  ca«e.  Delay  for  one  week  after  full  discovery 
depend  npon  the  may  be  unreasonable  in  some  cases  :  a  much  longer  delay 
of  ^"p^i^.  may,  in  other  cases,  be  reasonable.  The  injured  party 
lar  ca«e.-While  ^uaM  observe  ordinary  vigilanu  and  good  faith.  He  should 
of^thrifniund!  nol,  by  culpable  negligenuy  or  by  design,  subject  the  other  par- 
»«»«  .("  ^^^  ty  to  unnecessary  ineonMnience,  loss  or  hazard ;  and,  uhenever 
maneat  or  tern-  he  offers  to  retum  the  property  J  it  slwuld  be  in  as  good  a  condi" 
jwrary)  remains  ^i^  qs  it  was,  tohcu  he  migJU  first  have  returned  it  after  full 

uncertain,  it  is  ^  .      ,  /•     .  .        ,     ,  .  *^ 

not  too  late—  discovery  of  its  defectiveness,  so  as  topuKf  both  parties,  as  near- 
vendM*^act8*hi  ^  OS  possshU,  in  Statu  quo.  All  this  may  appear  in  a  sup* 
good  faith,  and  posable  or  possible  case,  even  though  numtiis  may  have 
hM*^*impaiil3  interlapsed;  it  may  not  appear  in  another  possible  case  in 
the  valne  in  the  ^hich  One  week  had  evolved.  TLme,  in  the  abstract,  is 
mean  time.  ^^^  essential  It  is  material  so  far  only,  as,  when  associ- 
ated with  other  circumstances,  it  may  produce  injurious 
or  unjust  consequences. 

The  great  object  of  the  rule  of  law  on  this  subject,  is 
to  prevent  injury  or  wrong  to  the  vendor  ;  and  the  main 
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question  in  every  such  case,  should  be^^<  has  he  any  juH     Spnag  Term 
cause  to  object  to  the  rescission  of  the  contract  ?"    *4Ia8       »  »  «  » • 
he  been  trifled  with  ?    Will  he  have  suffered  by  unneceesa*       Hoggina 
ry  and  improper  delay  ?'*  ▼». 

The  foregoing  outline  presents  the  principk  as  fully  ^^^-^  ■  '* 
and  distinctly  as  this  court  can  exhibit,  by  any  general 
definition,  that  which  caanot  be  perfectly  understood  or 
defined,  except  by  exemplification.  Authority  directly 
applicable  to  the  facts  of  this  case  cannot  be  expected. 
And  therefore,  as  the  question  involved,  is  one  of  rea- 
son and  of  fact,  rather  than  o(  a  rule  of  law,  it  may  not 
be  improper  to  refer  to  unauthoritative  cases,  for  the 
purpose  of  exhibiting  the  jight  reflected  from  reason  and 
inteUiflCence. 

In  Curtis  vs.  Hanny^  a  purchaser  of  a  horse,  (upon 
warranty  of  soundness,)  resisted  a  judgment  for  the  price^ 
by  proving  that  the  horse  was  diseased  in  its  e}'es  at  the 
date  of  the  contract,  and  that  he  offered  to  return  it 
abaul  seven  ueeks  after  he  discovered  the  defect.  It  appeared 
that  the  discovery  was  made  the  day  succeeding  the  sale; 
but  the  purchaser,  suspecting  that  the  horse  was  also  dis* 
eased  in  its  feet,  attempted  a  cure  by  the  application  of 
some  nostrum,  and  thereby  produced  a  new  disease  ac- 
companied by  lameness,  of  which,  however,  the  horse 
had  recovered  before  the  tender ;  and  it  appeared  that, 
at  the  time  of  the  tender,  the  condition  of  the  horse  was 
as  good  as  it  was  at  the  time  of  the  sale.  M  reason  for 
not  making  tlie  tender  sooner^  was  offered^  nor  did  it  appear  that 
the  seller  had  sustained  any  loss  by  the  delay*  In  delivering 
his  opinion  on  these  facts.  Lord  Eldon,  Ch.  J.  B.  C. 
(among  other  things,)  said : — '<  The  question  was,  would 
the  horse  when  returned  to  the  seller,  be  diminished  in 
value  by  this  doctoring  ? — The  seller  had  a  right  to  ex- 
pect that  the  horse  should  be  returned  in  the  same  state 
he  was  when  sold,  and  not  by  any  means,  diminished  in 
value ;  for  if  a  person  keeps  a  warranted  article  any 
length  of  time  after  discovering  its  defects,  and  when  he 
retnrns  it,  it  is  in  a  worse  state  than  it  would  have  been 
if  returned  immediately  after  such  discovery,  I  think  the 
party  has  no  defence,  &c.  but  is  left  to  his  action  ;  "  and 
he  concluded  by  saying,  ^' if  the  jury  thought  that  if 
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Spring  Tferin    ^ny  futupe  purchaser  was  to  be  told,  that  the  horse  had 
^^^^^^      been  blistered  and  doctored,  it  would  diminish  its  value 
Hoggins      in  the  estimation  of  such  purchaser,  they  should  find  a 
B*mi/I*c.    v^'*^*^^  *^^  the  plaintiff."  {Srd  Esp.  Rep.  82.) 

•"    • Here  the  distinguished  Judge  seemed  to  think,  that,  as 

'  the  condition  of  the  horse  was  as  good  at  the  date  of  the 
tender  as  it  was  when  the  horse  mighty  fii*st  after  the  dis* 
eovery  of  ite  unsoundness,  have  been  returned,  the  con- 
tract ou^ht  to  be  considered  as  rescinded,  nottriikstanding 
tfu  delay  of  seven  weeks^  unless  the  jury  should  be  of  opin- 
ion that  the  ^^  doctoring  ^^  had  impaired  the  vendible  value. 
V  A' similar  doctrine  was  recognised  by  the  Supreme 

Court  of  Massachusetts,  in  the  case^of  IRmbaU  vs.  Ctin- 
ninghamy  {4A  Mass.  Rep,  502.) 

In  this  case  there  is  no  reason  for  presuming  that  the 
delay  was,  in  any  respect,  prejudicial  to  Aquilla  Becraft, 
the  seller.  There  is  no  reason  for  inferring  that  Hoggins 
has  trifled  with  his  interest,  or  attempted  to  speculate 
upon  contingencies,  or  has^  been  guilty  of  bad  faith,  or 
even  of  any  culpable  negligence;  but,  on  the « contrary, 
the  facts  authorize  a  deduction  perfectly  consistent  with 
his  good  faith,  candor,  prudence  and  justice  ;  and  there 
is  no  proof  that  Becraft  sustained  any  loss  by  not  having 
the  possession  of  the  horse ;  nor  can  such  loss  be  infer- 
red from  any  thing  which  appears. 

As  there  was  no  warranty,  Hoggins  would  have  had 
no  legnl  cause  of  complaint,  had  the  blowing  of  the  horse 
been  the  consequence  of  any  temporary  affection— such 
as  distemper  or  cold — unless  he  could  have  proved  that 
Becraft  knew  and  fraudulently  concealed  it ;  and  this 
(aj  is  now  evident)  he  could  not  have  proved,  even  had 
the  horse  been  thus  affected.  He  was  told  by  skilful  per- 
sons, that  it  was  probable  the  blowing  was  the  effect  of 
a  cold  or  of  an  incipient  distemper.  He  had  some  rea- 
son to  entertain  that  opinion.  Some  time  was  necessary 
to  the  deirelopment  of  the  actual  condition  of  the  horse, 
and  weeks  elapsed  before  it  wis  known  tluU  the  blowing  was  a 
permanent  defect^  originating  long  before  the  saky  and  of  such 
a  character  as  necessarily  to  have  been  understood  by 
the  vendor.  It  was  certainly  not  the  duty  of  Hoggins 
to  propose  a  rescission  of  the  contract  before  he  could, 
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by  ordinary  means,  have  ascertained  that  a  sufficient 
cause  for  rescission  existed.  And  it  does  not  appear,  that 
he  did  know,  or  could,  by  the  exercise  of  ordinary  vig- 
ilance, have  known  that  fact  sooner,  or  much  sooner,  than 
about  the  time  when  he  actuaUy  returned  the  horse. 
Bnt,  in  the  mean  time,  he  had  endeavored,  more  than 
once,  to  have  the  matter  adjusted  without  a  suit.  When 
he  sent  the  messao^e  about  the  first  of  December,  1829, 
he  mischl  have  been  more  punrHKoiif,  and  have  made  a 
formal  tender  of  the  horse  at  Becraft's  house.  But  such 
forrai  and  precision  were  surely  not  necessary  at  that 
time,  when  he  thought  that  the  horse  had  ^^the  distetn- 
)>er"  for  which  Becraft  would  not  have  been  responsible, 
unless  he  had  known  and  concealed  the  fact. 

Hocfsnns  was  verv  anxious  to  buy  the  horse,  and  was, 
therefore,  not  desirous  to  rescind  untes}*  tfiere  was  same 
fermantta  defect  It  seems  that  even  in  February,  1830, 
when  he  wrote  to  Becraft  and  sent  the  horse,  he  was  not 
sure  that  "  the  distemper  "  was  not  the  cause  of  the  condi- 
tion of  the  horse  There  is  no  positive  proof  that  there 
vr?A  a  formal  tender  at  that  time ;  but  there  is  enough  to 
«hew  that  Becraft  must  have  understood  that  a  rescission 
of  the  contract  was  desired,  and  that  the  horse  was  sent 
for  that  purpose.    . 

Now,  whatever  effect  the  communications  iu  Decern* 
her  and  February,  should  have,  according  to  technical 
law^  they  have  a  strong  bearing  in  a  court  of  equity  : 
they  evinced  a  disposition  by  one  party  to  do  right  with- 
out punctilio,  and  a  determination  by  the  other  to  evade 
an  amicable  settlement.  And  there  is  nothing  in  the  re- 
cord tending  to  prove,  that  there  was  any  unreasonable, 
or  even  unusual,  delay,  in  formally  returning  the  horse, 
after  Hoggins  was/uUy  and  certainly  informed  of  its  true 
condition.  Wherefore,  as  the  condition  of  the  horsey 
when  returned,  was  as  good  as  it  was  at  any  time  afler 
the  sale,  and  even  better,  as  the  testimony  may  warrant  us 
to  infer  ;  and  as  Becraft  cannot  (according  to  the  proof,) 
be  subjected  to  any  injury  or  loss  in  consequence  of  a 
failure  by  Hoggins  to  make  a  formal  tender  sooner,  but 
on  the  contrary,  the  loss,  if  any,  must  fall  on^  Hoggins, 
who  kept  the  horse  welt  (in  the  winter,)  without  mak- 
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fipring  Term    j^jj  Qj^ch  fise  of  it,  and  as  Hoggins  seems,  throughout) 

,^^^^^^       to  have  acted  witi)  candor  and  good  faith,  we  caBnot 

Hoggim      concur  with  the  circuit  court  in  opinion,  that  there  was 

Beerah^     such  an  unreasonable  delay 'in  offering  a  rescission,  as  to 

■"  bar  tlie  claim  in  a  court  of  equity. 

Moreover,  if  we  could  admit  that  the  horse  was  not 
returned  in  a  reasonable  time,  we  should  nevertheless  be 
inclined  to  rescind  the  contract,  because  we  are  bound  to 
infer  that  Aquilla  Becrafl  has  not  only  received  the  horse, 
but  has  appropriated  it  to  his  own  use  as  his  own,  and 
thereby,  in  equity  at  least,  waived  any  objection  to  the 
time  of  th«  tender. 

The  biU  char^^es  that  the  horse  was  ^^  returned"  to 
Aquilla  Becraft,  and  remained  in  his  possession.  He  says, 
in  his  answer,  that  he  only  received  the  horse  to  keep  a 
few  days,  until  Hoggins  should  visit  him  for  the  purpose 
of  adjusting  their  controversy.  But  on  that  subject  there 
is  no  proof;  and  there  is  abundant  proof  that  he  had 
the  possession  and  use  of  the  horse  from  the  time  it  was 
returned  ;  and  he  has  them,  we  presume,  even  yet.  Now, 
from  these  facts,  we  do  not  feel  permitted  to  presume 
that  Becraft  never  received  the  horse.  And  consequent- 
ly, on  this  ground  alone,  were  there  no  other,  the  plain- 
tiff seems  to  be  entitled  to  a  perpetuation  of  his  injunc- 
tion, and  to  a  decree  declaring  the  contract  for  the  horse 
rescin<led. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  decree  a  per|>etual  injunction  of 
the  judgment  at  law. 
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Doe,  ex  dem.  Ross  vs.  Garrison  and  Wife.  ej«ctmekt. 

[Mr.  Dana  lor  Plaintiff:  Mr.  Marshall  for  Defendant.] 
FnoM  TKs  CiacuiT  Court  for  Boone  County. 
Ju^^ge  Nicholas  delivered  the  Opinion  of  the  Courts  JprU  4. 

This    was  an   action   of  ejectment^  brought   by  Jesse  Warranty     of 

Ro9si  against  the  defendants  in  error,  uponadeuiiseiniiis  SainUff '^hi*  ^ 

own  name,  and  another  in  the  name  of  Sally  Ross.     At  jectnent    does 

the  insitance  of  the  latter,  the  court  directed  the  demise  ^^  to^UiserTa 

in  her  name  to  be  striken  from  the  declaraiton,  the  plain-  count  apon  ^ 

tiff  in  erroV  objecting  thereto,  on  tlie  sole  ground,  that  ptuaten— The 

before  suit  broiisFht»  she  had  conveyed  him  the  laud  sued  i»^^  ■"'J^  ^^^^ 
*      .        I       1      .  •  Mmr      f  .       .         I       anch     a    count 

lor  by  deed  with  warranty.     We  do  not  perceive  how  he  stricken  out  ,iip- 

was  therel»>  prejudiced,  for  after  the  conveyance  to  him,  on  motion. 
tke  action  could  not  have  been  maintained  upon  the  de- 
mise in  her  Daaie^  if  there  was  no  adverse  possession  at 
the  time  ol  the  conveyance,  and  if  there  was  such  ad- 
verse possession  tbeu,  the  conveyance  was  void>and  con- 
ferred no  right  to  use  her  name. 

On  the  trial  it  was  proved,  on  the  part  of  the  plaintiff^  Pltrsproof. 
that  tlie  land  in  contesit  was  part  of  five  hundred  acres 
claimed  by  Saily  Ross  to  lutvc  been  derived  by  descent  to 
her  from  her  father,  and  over  which  she  exercised  owner- 
ship for  manyyears  past;  that  by  her  permission,  her  son* 
in*law  Johnson,  a  former  husband  of  Mrs.  Oarrison,  had 
built  a  house  upon  it.  That  Johnson  had  solicited  a  deed 
or  lease  for  the  land  from  lier^  which  she  refused,  but 
agreed,  be  might  build  the  house  upon  it,  for  Jolinson  and 
wife  and  herself  to  reside  in.  That  from  the  time  it  wa^ 
built,  the  house  was  occupied  by  all  three,  until  Johnson 
left  the  country ;  after  which  it  continued  in  the  occupation 
of  Mrs.  Rossand  Mrs.  Johnson,  the  former  exercising  the 
principal  control  over  the  property.  Tliat  some  years 
back,  whilst  Mrs.  Ross  was  absent  on  a  visit  to  a  distant 
part  of  the  state.  Garrison  married  Mrs.  Johnson*-she 
then  residing  in  tlie  house.   Some  ti  me  thereafter,  Gar- 
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Spring  Term    rison  and  wife  moved  to  Ohio,  having  tfie  house  vacant 

^J^^      'or  three  or  four  months,  when  they  again  took  posses* 

B088         sion,  and  before  Mrs.  Ross  got  back*    When  they  moved 

^     ^^'    «      ^o  Ohio,  they  left  in  the  bouse  a  bed  and  other  property 

of  Mrs.  Ross,  which  was  removed  by  a  witness  before 

their  return.  That  plaintiff  and  Mr^.  Ross  had  demand- 
ed  the  possession  eight  or  nine  months  before  the  institu* 
tion  of  the  suit,  which  he  refused  to  surrender,  stating 
that  he  did  not  hold  under  Mrs.  Ross,  but  under  his  wife 
and  one  Marsh  alL 

Deit's  prooC  The  defendants  read  in  evidence,  a  deed,  pm-porting  to 

be  a  deed  of  partition  of  a  large  tract  of  land,  among 
the  heirs  of  Lampkin,  of  whom  Mrs.  Ross  wa^  one  ;  and 
to  convey  to  her  and  her  husband  W  illiam  Ross,  since  dead, 
\he  five  hundreil  acres  before  mentioned.  Ttiey  also 
proved  the  statements  of  Mrs  Ross,  made  previous  to 
her  deed  to  plaintiff,  that  the  place  where  plaintiff  resid* 
ed,  being  part  of  the  five  hundred  acres,  was  his,  that 
another  part,  improved  and  occupied  by  her  tenant, 
^^  was  the  place  of  a  daughter  residing  in  Washington 
county ;  and  the  land  in  contest  was  Mrs.  Garrison'^ 
place. '^ 

-,   .     ,       .,       Various  instructions  were  given  to  the  jury  at  the   in- 

^OUCe    to    quit  r   •         ■_        1     •        -/y.  114.         ■  . 

is  unnecessary.    Stance  ot  Dotli  plamtm  and  defendants;  but  we  need  no- 
if  the  tenant  difl.  jj^g  ^^^ly  the  latter. 
claims-  holding  •, 

vnder  the  land-       The  first  was  Hi  substance,  that  if  the  defendants  en*'- 
^^^^  tered  and  held  under  Mrs.  Ross,  and  at  all  times  acknowl- 

edged her  right  to  the  land,  they  were  entitled  to  six 
months  notice  to  quit,  and  that  plaintiff  could  not  re* 
cover,  as  no  such  notice  had  been  given*    This  instruc^^^ 
tion  may  be  strictly  unexceptionable  in  the  language  in 
which  it  was  couched;  but  it  might  be  well  on  another 
trial,  to  prevent  misapprehension,  that  it  should  be  ex. 
plained  to  the  jury,  that  if  Garrison  had  dischiimed  hold* 
ing  under  her,  that  would  dispense  with  the  necessity  of 
giving  him  notice  to  quit*     It  does  not  appear  from  the 
posaera^on   six  P^oof,  at  what  time  of  the  year  the  occupancy  com- 
months  before  menccd ;  but  if  it  had  been  shewn,  and  the  demand 
of  the^olr,  is  a  proved,  had  been  six  months  previous  to  such  period,  we 
xf^tT^  ^^^^^  should  think  the  demand  of  possession  sufficient  to  ter- 
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minate  the  tenancy  at  will,  at  the  end  of  the  year,  and    Spring  Term 
of  itaelf  a  substantnd  notice  to  quit.  1 8  3  3  • 

The  second,  third  and  fifth  instructions,  given  at  the         So8$ 
instance  of  the  dejfendants,  were  in  substance — that  if  7^- 

Mrs.  Garrison  and  her  first  husband  entered  on  the  land   -  ^"'**^?  ^^: 
and  held  it  as  hers,  descended  to  her  from   her  father  ; 
or  if  they  held  it  jointly  with  Mrs  Ross,  as  joint  proper- 
ty, and  the  defendants  had  always  held  it  in  the  same 
manner,  the  plaintiff  could  not  recover. 

To  make  out  th^  necessary  proof  for  supporting  Ithe 
hypothesis  upon  which  these  instructions  were  based,  it 
is  contended,  that  upon  the  death  of  IVilliam  Ross,  'a 
moiety  bf  the  five  hundred  ^cres  of  land,  conveyed  to 
him  and  wHe  by  the  deed  of  partition,  descended  to  his 
children ;  and  Mrs.  Grarrison,  as  one  of  them^  having 
thus  title  to  an  undivided  sixth,  should  be  presumed  to 
have -entered  and  held  by  virtue  of  her  title,  and  not 
merely  by  permission  of  her  mother.  The  validity  of 
this  position,  depends  upon  the  question,  whether  a 
moiety  of  such  title  as  was  conveyed  to  Ross  and  wife 
by  the  deed  of  partition,  descended  to  his  children  at 
his  death.  We  think  it  did  not,  and  that  his  wife  took  the 
whole. 

I'here  is  a  well  established  distinction  between  a  joint  An  estate  coi»- 
tenancy,  and  the  estate  taken  by  husband  and  wife,  un-  ^^^  *®  ^^ 
der  a  coaveyapce  to  them  jointly.  Joint  tenantis  take  by  w  not  a  joint 
moieties,  and  are  each  seized  of  an  undivided  moiety  of  {^'JJ^'e^^ 
the  whole— per  myetper  tout;  which  though  it  drew  after  ty,  not  a  shoro 
it,  at  common  law,  the  incident  of  survivorahip,  ovjusac'  TOvered^per 
cresundiy  yet  did  not  prevent  a^  severance  of  the  joint  '^^>  '^^  ^^^ 
tenancy,  and  thereby  of  the  survivorship,  by  thealiena-  hwbSd  cannot 
tion  or  forfeiture  of  one  of  the  joint  tenants.  But  hus-  ^lonate^  or  for- 
band  and  wife,  it  is  said,  l)eing  but  one  person  in  law^  and,  on  hi^* 
there  can  be  no  moieties  between  them;  they  cannot  take  ^eath,the  whole 

,     .  .     •      1     •     *         ■   ■         becomee    hers, 

separate  estates,  under  a  conveyance  to  both,  but  each  has  The  Kentucky 
the  entirety,  and  they  are  seized  per  tout,  and  not  per  my.  »^a*^Je^>  abolish- 
Nor  could  the  husband,  therefore,  alienate  or  forfeit  the  erescendi,  does 
estate— the  whole  of  it  belonging  to  the  wife  as  well  as  ^^l  ^late  iTf 
himsdf ;  but  upon  his  death,  the  whole  became  hers  ab-  hnaband  and 
solately.  *  For  a  like  reason,  it  is,  that  if  an  estate  be  ^^^' 
conveyed  ta  husband  and  wife  and  to  a  stranger,  the  hus- 
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Spring  Term    band  and  wife  will  only;  take  one  inoiety,  and  the  stran^ 

^J^^       ger  will  take  the  other  moiety.  Lii  Sel  Ca.  29 1—2  Crtase's 

Boss         D^'  308.     The  estate  so  taken  b^  Ross  and  wife,  not 

G     ^'     A.     '^^*"S  a  joint  tenancy,  is  not  embraced  by  the  terms,  nor 

•«• '"  can  it  by  any  fair  construction,  be  brought  within  the 

provisions  of  the  act  of  1796 — 2  Dig.  6b5,  which  abol- 
ishes the  jtt9  accr^cendi  as  between  joint  tenants. 

The  same  view  has  been  taken  of  the  efiect  of  a  simi- 
lar act  of  New  York,  on  this  subject — JSee  4  Aenff  Com* 
358. 
Remark  of  a  '^^^  original  entry  and  subsequent  occupancy  of  John- 
"other,  that  gon,  having  been  by  the  mere  permission  of  Mrs.  Ross, 
iibehad'tbebet.  &"<!  the  effect  of  the  deed  to  Ross  and  wife  being  such  as 
IT  ^r^^  fli°*  J"®'  stated,  there  was  no  proof  upon  which  the  2nd,  3rd 
danghter,  may  and  5th  instructions  could  have  been  hypothecated;  un- 
imply  an  inteii-  j^gg  g^jh  ^Q^^^  should  be  given  to  statementp  of  l^i  rs.  Ross, 

tion  to  give  *t       '  °  ' 

to  the  daughter,  (detaued  iii  evidence,}  that  the  land  in  contest  was  Mrs. 
Sie"iike*l^  but  ^«*^"son'8  place.  But  this  we  think,  cannot  be  fairly 
ahoald  not  be  done.  I'he  tUmost  effect,  that  could  be  given  to  that 
^^'^^^admisakln  P*^"*^  ^^  ^*^®  testimony,  under  the  circumstances,  would 


an 


of  an  adversary  be,  that  it  proved,  either  an  intention  to  give,  a  promise 
daaght^?  ^  togive,  ora  parol  gift  of  the  place,  by  Mrs«  Ross  to  Mrs. 
Garrison  ;  neither  of  which  would  have  changed  the 
original  character  of  the  possession,  from  an  amicable  to 
an  adverse  one;  or  from  being  subsidiary  to,  and  dejien- 
dent  vpon  Mrs.  Ross'  right,  into  an  independent  posbes- 
sion,  dependent  upon  Mrs.  Garrison's  right  alone.  It 
could  have  made  of  the  latter,  at  most,  but  a' tenant  at 
will  or  sufferance. 

The  fourth  instruction  was — *'  that  if  the  jury  believ- 
ed, from  the  evidence,  the  land  was  held  and  possessed 
by  the  defendants  as  tiieir  own  property,  and  adversely 
to  Sally  Ross,  at  the  date  ol  her  deed  to  Jesse  Ross,  that 
said  deed  was  void,  and  he  could  not  recover." 

,   .    ^.  The  abstract  proposition  embraced  in  this  instruction. 

Instructions  en-  ,  ,  •         •  i      /.  ,  ..hi 

tirely  abstract,'  nced  not  he  gain-said  ;  for  we  deem  it  wholly  abstract, 

are  erroneous.     ^^^  therefore  erroneous.  Garrison,  on  his  marriage,  suc- 
ceeded to  the  possession  which  his  wife  had  at  the  time 
of  their  marriage,  and  until  a  restitution  thereof  to  Mr8# 
'  Ross,  he  could  thereafter  hold  only  as  his  wife  then  held. 
There  was,  in  fact,  no  eridence  of  even  the  assertion  of 
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Ml  adversary  holding,  except  at  the  time  the  demand  was  Spring  Tenn 

made  of  a  surrender  of  the  possession,  which-  was  subse-  1 »  3  3  •  ■ 

qiient  to  the  date  of  the  deed.  Brawn's  heir$ 

Judgment  reversed,  with  costs,  and  cause  remanded  ^s- 

with  directions  for  a  new  trial,  and  furtiier  proceedings  ^^ '.  ^^ 
consistent  herewith. 


Brown's  Heirs  against  Brown's  Devisees,    chancerv. 

[Mr.  Richaitbon  and  Mr.  O'Hara  for  Appellants  :  Mr.  Crittenden  for 
Appellees.] 

Faom  Tas  Circuit  Court  roR  Gai.i«ati2C  County. 

Jadge  Nicholas  delivered  ihe  Opinion  of  the  Court.  jlnr'l  4 

John  Brown,  a  bachelor  of  advanced  age,  died  pos-  J.  Brown's  will. 
sessed  of  a  large  and  valuable  estate.  By  his  will,  he 
manifested  a  determination  of  dying  intestate  as  to  no 
part*  of  it,  and  appeared  particularly  solicitous  that  his 
intentions,  as  to  the  mode  of  its  disposition,  should  not 
be  frustrated. 

The  principal  and  nearly  sole  objects  of  his  bounty 
seems  to  have  been  an  illegitimate  son  called  Johu.Brown, 
an  infant  of  tender  years,  who  died  after  the  date  of  the 
will,  but  before  the  te:$tator ;  an  illegitimate  daughter, 
Clarissa  H.  Pike,  and  her  daughter,  both  of  whom  sur- 
vived him. 

After  his  death,  his  heirs  filed  their  bill  against  his  de-  Bill,    by    tlie 
visees  and  administrators  with  the  will  annexed,   claim-  Jhe'deviseeB™^* 
ing  the  whole  of  the  estate,  real,   personal  and  slaves, 
devised  to  John  Brown  the  son,  and  the  circuit  court 
Jiaving  dismissed  their  bill,  they  prosecute  this  appeal. 

The  following  are  so  much  of  the  different  clauses  of 
the  will,  as  are  necessary  to  elucidate  the  grounds  of  con- 
troversy between  the  parties. 

"  It  is  my  will,  and  I  hereby  give  to  ray  son  John  ^^,.^^  ^^  j  ^ 

Brown  my  homestead  plantation,  stock,  furniture,  slaves  (the  son,)  and 

•&C.  and  to  his  successors  forever;  but  should  this,  my  son  fore2i,orwitbi 
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Spring  Tenn    John  die  before  he  arrives  at  the  age  of  twenty  one  year*, 

s^^i^       or  without  issuO)  then  and  in  that  case,  all  that  is  here* 

Brovfn^shein  by  ^iven  to  this  my  son,  shall  be  the  inheritance  of  my 

Brown's  detp-  daughter  Clarissa  H.  Pike,  during  her  natural  life,  then 

sees.         to  pass  to  her  daughter  Clarissa  B.  Harrison,  and  to  her 

^      successors  forever,  in  the  line  of  descent  from  me.  Could 

to  Mrs.  pike  for  ^^ch  a  failure  take  place  as  the  extinction  of  the  line  of  Cla- 

t*^h  '^^^h^^  "®^  ^'   ^*''®'  ^^^  ^^^^  intention  is,  this  estate  reverts  to 

'   my  brother  and  sisters,  or  their  descendants,  in  legal  right, 

save  the  estate  herein  named,  lying  on   Never*sink,  in 

New  Jersey,  which  it  is  my  will,  and  I  hereby  order, 

shall  pass  to  my  nephew  John  Brown,"  &c.    . 

Devise  to  Mn.  **  '*  *^  ^y  ^*"'  ^"^  '  hereby  give  to  my  daughter 
Pike-^4rc  Clarissa  H.  Pike,  all  that  certain  tract  of  land,  &c.,  also 
one  equal  half  of  my  stock  in  the  Miami  "Exporting 
Company — sixteen  shares,  thirty  two  in  the  whole,  to 
her  and  her  successors.  But  should  my  daughter  Claris- 
sa die  and  all  her  progeny,  this  landed  estate  to*  return 
into  the  hands  of  my  son  John,  to  remain  his  and  his 
successors'  forever." 

^'  As  my  daughter  Clarissa  has  had  her  bringing  up, 
vise' to  J.  B^  with  her  education,  with  her  daughter  Clarissa  B.  Har- 
(theson.)  rjson's,  at  my  expense,  with  other  property  and  money 

given  to  both,  and  as  John  is  now  an  infant,  and  yet  to 
receive  his  education,  to  complete  which  it  is  my  will, 
and  I  do  hereby  give  to  this  my  son,  the  residue  of  my 
estate,  not  heretofore  given  away;  that  is,  the  other  half 
of  my  Miami  Bank  Stock,  sixteen  shares,  with  any  bal- 
ance due  me  from  said  bank  for  deposits:  all  claims  or 
title  of  land  I  may  have  at  nay  death,  in  any  of  the  Unit- 
ed States,  all  bonds,  notes,  claims  or  contracts,  dues  and 
demands  of  whatever  nature' or  kmd,  I  may  be  the  own- 
er of." 
Chancery    has       As  to  SO  much  of  the  bill  as  goes  for  a  recovery  of  the 
no  jurisdiction  ^^j^|  estate,  the  Court  properly  dismissed  it  for  want  of 
ofthesmtoftbe    ..,.,'         ,-•....  •    •  ^  .i_ 

heirs,  to  recover  jurisdiction,     if  the  complainants  have  any  right  there- 
the  real  estate  ^^  their  remedy  was  at  law,  and  there  is  no  reason  shewn 

cjeyisGu  to  oth-        ^  -^ ,  ' 

ers— the  reme-  for  resort  to  equity. 

Ay  is  at  law.  j^^^^^^  ^^^^^  ^^  ^1^^  ^^aveB  and  personal  estate  devised 

to  John  the  son,  is  based  on  two  grounds  :  firsts  because 
the  contingency  on  which  Mrs  Pike  was  to  take,  was  too 
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remote,  and  the  devise  over  to  hec,  therefore  void ;  and,    ^^ing  Term 
4econdj  hecauae  the  whole  became  lapsed,  and  descended       v^p^,^ 
to  them,  hy  reason  of  the  death  of  John  the  son,  in  the  Brwon's  heirs 
life  time  of  the  testator.     They  further  insist,  that  they  Srown^wdepi- 
arc  at '  least  entitled  to  the  property  embraced  by  the  resid-  seef. 

uary  devise,  because*  as  they  contend,  there  is  no  devise 
over  of  that,  to  Mrs.  Pike. 

As  it  regards  the  slaves,  two  questions  present  them^  QuoBtiow  tip- 
selves,  and  might  properly  be   discussed  in   this  case,  devises  and  U- 
First^  whether^,  uotwithstandinflr  the  act  of  1800,  which  ^^^^^  ^^ 
directs  ^ves  to  pass  by  will  as  land,  the  act  of  1798^  2  the  statates  of 
Di^.  1 150,  still  restrains  a  devisor  from  limitinfir  them,  ^'^^^^^ 
otherwise  than  a  chattel  personal  is  limitable  by  the  rules 
ef  the  common  law.  Second^  whether  the  distinction, 
mentioned  in  the  books,  as  to  the  difference  of  construc- 
tion sciv'en  to  the  words,  dying  viihout  issue^  when  used  in 
a  devise  of  realty,  and  when  used  in  a  devise  of  person- 
alty, actually  erists,  or  is  based  upon  tenable  principles. 
But  we  shall  waive  a  decision  of  both  those  questions, 
and  dispose  of  the  claim  asserted  under  the  first  devise, 
on  the  ground  that  the  real  estate  passed  thereby  to  Mrs. 
Pike.     For  it  roust  be  admitted,  that  if  the  land  passed 
to  her,  the  slaves  and  personalty  passed  also. 

The  questions,  raised  upon  the  first  devise,  even  when  A  devise  to  J., 
treated  as  a  devise  of  land  alone,  though  of  importance  he  «<  die'  before 
on  account  of  the  property  involved,  are  of  no  intrinsic  Jj  arrives  at 
difficuUv;  for  they  will  be  found,  on  examination,  to  have  or  without  t»! 
been  long  and  well  settled.  {?^|J  ^J^^ 

The  first  is,  whether  the  devise  over  to  Mrs.  Pike  and  ed  to  mean  a 
her  daughter,  if  "this  my  son  die  before  he  arrives  at  aT'tfc^  UmTof 
the  age  of  twenty  one,  or  tc^tl^otU  mtie,"  be  upon  a  contin-  the  son's  death, 
gency  too  remote,  to  be  allowed  to  take  efiect  according  J["good  Umiia- 
to'the  rules  of  law.  This  depends  upon  another  question:  tion, 
that  is,  whether  an  indefinite  failure  of  issue,  was  meant 
by  the  testator,  or  such  failure  at  the  time  of  the  son's 
death.     If  the  latter,  then  the  limitation  is  good.    And 
that  he  intended  thelatter,we  think,  results,  not  only  from 
the  natural  and  proper  signification  of  the  terms  as  used, 
but  from  all  the  cases  and  authorities  on  this  subject. 

The  phrase  ^^  dying  tri/Aottf  mii«,"  is  said  to  have  two 
significations;  the  one  legal  and  artificial,  that  is,  an  inde^ 
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Spring  Term   finite  failwe  of  issue ;  the  other  natural  and  common  8en«e| 

^^^.^^       that  is  a  failure  of  issue,  living  at  the  time  of  the  death. 

Brown's  heirs  The  first  is  said,  always  to  obtain  in  devises  of  land,  un« 

-,      ^?'  J    .    less  there  be  other  expressions  or  circumstances  on  the 

Aees.         f^<^  of  the  will,  to  control  it  otherwise. 

In  the  case  of  Moore  vs.  Howe — 4  Mon,  204,  this  Court 
said,  "  the  expression,  dying  without  issue,  has  been  con- 
strued to  mean  an  indefinite  failure  of  issue,  only  because 
it  was  supposed,when  taken  alone,  to  indicate  such  to  be 
the  intention  of  the  testator  ;  but  when  the  devise  over 
must  take  effect,  if  it  takes  effect  at  all,  in  the  lifb  of  a 
person  in  being,  it  is  plain,  that  to  construe  the  expres- 
sion to  mean  an  indefinite  failure  of  issue,  would  be  in- 
consistent with  the  intention  of  the  testator,  and  to  ef- 
fectuate that  intention,  therefore,  the  expression,  dying 
without  issue,  ought  and  must,  in  all  such  cases,  he  con- 
strued to  be  a  dying  without  issue  living  at  the  time  of 
the  death,  on  which  the  devise  over  is  made  to  depend.'* 
It  was  accordlnarly  held,  that  tliis  rule  applied  to,  and 
governed,  the  construction  in  that  case,  because  the  de- 
vise over  was  of  an  estate  for  life  only.  See,  also, 
Moseby  vs.  Corbiiiy  3  Mar.  289. 

In  confirmation  of  this  rule,  we  may  refer  to  the  lan- 
guage of  Mr.  Fearne,  in  his  work  on  Executory  De- 
vises — p.  376  :  "  Though  an  executory  devise  in  tail  or 
in  fee  to  one  in  esse,  to  take  place  after  a  dying  without 
issue,  is  void,  yet  an  executory  tlevise  for  life  to  one  in 
esse^  to  take  place  after  a  dying  without  issue,  may  be 
good  ;  because,  in  the  latter  case,  the  future  limitation 
being  only  for  life  of  one  in  esse,  it  must  necessarily 
take  place  during  that  life,  or  not  at  all,  and  therefore 
the.  failure  of  issue,  in  that  case,  is  confined  to  the  com- 
pass of  a  life  in  being*"     Sec,  also,  3  Saund.  388,  c. 

According  to  this  rule,  the  devise  over  to  Mrs.  Pike, 
being  for  life  only,  the  testator  must  be  understood  to 
mean,  a  dying  without  issue  at  the  time  of  the  son^s 
death.  Consequently,  the  contingency  was  not  too  re- 
mote, and  Mrs.  Pike  and  her  daughter  could  well  have 
takeo^  though  the  son  had  not  died  until  after  the  testa- 
tor. 
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Nor  doo6  his  death  previous  to  that  of  the  testator,  af-  Spring  Term 

feet  their  right.  Moore  vs.  Hou>e^  supra.  On  the  contrary*  i8  89« 

that  circumstance  would  have  enabled  them  to  take,  BrownU  heirs 

when  otherwise  they  could  not  have  done  so,  on  account  ^      ^'  ,    . 

«.    I                            "i.    •         .   .                 Ill              •      t  Bro%cn^8  devt' 

of  the  remoteness  of  the  contingency,  had  he  survived  g^^^^ 

the  testator,  and  the  estate  been  vested  in  him.     In  the  ,7          ,  ,^  , 

>  '  If  an  estate  is 

case   of  Fuller  vs.  FulUr^  Cro,  EHz.  422 — where  a  man  devised  to  one, 

devised  land  to  his  second  son  R.  and  to  the  heirs  of  his  ^^  J^thont  i^ 

body;  and  after  his  death,  without  issue,  to  his  thira  sue,  ttien  to  an- 

sou  E.  and  11.  died  in  the  life  of  the  testator,  leaving  ^^JlJ^^^ 

children  who  survived  hiiu,  it  was  held  that  E.  should  mthe  life  time 

take  the  land  presently  ;  for,  as  there  said,  the  devise  to  ^^  ^^^  ^^^ 

R.  being  void,  it  is  as  if  it  had  never  been  made.      See,  ao*  l«p»«.  b«t 

nntinm    to    the 

also;   the  case  of  IluUon  vs.  Stm/won,  2  Vtnum^   122^  to  iecond  devisee 

the  same  effect— 2  Bac.  M.  Tit.  Devise^  p.  86,     Gulliver  —otherwise,  if 

-_,.  ,        ,     -__. ,          , ,.  ^       ,          ,            '  ■        .        .^  ^  the  first  devisee 

vs.  Wickttj  1    rftAMm,  lOo — Lowndes  on  Ltgacxes^  Aiz.  survives  the  tes- 

Whether  Mrs.  Pi*ie  can  take  the  property  embraced  in  *^*®'- 

the  residuary  devise  to  John,  the  son,   is  a  question  of  ^V**!*^?'^'"* 

more  difficulty,  and  about  which  we  have  entertained  —to  his   son, 

some  doubt.     It  turns  upon  the  eflect  to  be  given  to  the  fhi^'^rdS^hh 

words  in  the  first  clause  above  quoted,  ^^  all  that  is  here-  o«t  iune,  <*  all 

by  given  to  this  my  son,  shall  be  the  inheritance  of  my  g^^n"  to'^'^my 

daughter  "  &c.     Does  the  word  hereby^  reler  merely  to  8on,8bali  be  the 

that  clause  of  the  will  in  which  it  is  found,  or  to  the  ^y  daughter  ;^* 

whole  will,  embracing  every  thing  devised  by  it  to  the  "j"**  *»y  *^  !«»* 

son  }  It  must  bo  conceded,  that  if  it  stood  alone,without  the  r<»idae   of 

any  other  controlling  circumstance,  its  application,  cither  ^  * hlw*^  ^^ 

way,  would  be  somewhat  arbitrary.     The  other  circum-  mention  of  the  . 

stances  lean  both  ways,  and  leave  the  matter  nearly  as  fj^ha^  ^ 

it  would  be  without  them.  withoatissae  in 

In  favor  of  the  restrictive  application,  there  may  be  Jiie   testotor^ 

urged,  ^r^(,  the  mode  of  giving  the  remainder  over  to  the  ^^^*  «pon  **»« 

son,  limited  on  the  devise  to  the  daughter,  ^^this  landed  uo?]^  i^i^ 

tslaie  to  return  into  the  hands  of  my  son,"  pretermitting  ^^  ^y  .Jj*®  ?*- 

,  ,                   ,        .     .^.    i    .     I       i_    .      I  l»ro    will,  that 

tx  caiUeUiy  as  it  would  appear,  her  halt  of  the  bank  stock,  the     daoghter 

&c.  the  other  half  constituting  the  first  item  of  enumer-  Jh"..^iy'^V! 

ation  in  the  residuary  devise.     Second,  the  term,  ^Hhis  by  yirtneofthe 

wto/e,"   used  in  making  provision  for  his  brother  and  fi^tdev^"^"^*^ 

sisters  after  the  failure  of  Mrs.  Pike's  issue,which  would 

seem  to  have  a  more  natural  and  rational  reference  to 
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Spring  Term    the  estate  devised  by  that  clause,  than  to  the  whole  of  (he 
^  ®  '  *  •       devises  to  the  son,  including  those  thereafter  to  be  made. 

Browr^Tkeirz    TVurrf,  the  manner  of  qualifying  the  liuiitation  over   in 

va.  favor  of  his  nephew,  "  save  the  estate  }itrtin  nanud,  ly- 

^^es.'  ing  in  New  Jersey,"  &c.  which  might  be  supposed  to  point 

■*"  "  still  more  clearly  to  the  property  devised  by  that  clause 

of  the  will,  as  the  one  alone,  which  the  testator  then 
had  in  his  mind,  and  to  which  all  the  limitations  over 
were  applicable.  Ihurth^  the  actual  collocation  of  the 
word  hereby  and  of  the  whole  limit  ation  ovei  in  iavor 
of  Mrs..  Pike,  which  enables  the  court  fully  to  satisfy 
the  language  used,  without  extending  it  beyond  tiie  de- 
vise embraced  by  that  clause. 

But  the  circumstances  in  favor  of  the  broader  con- 
struction, are  perhaps  still  stronger,  and  have  lean  us  to 
the  conclusion,  that  the  intention  of  the  testator  will 
more  probably  be  effectuated  thereby.  They  are  mainly 
and  briefly  these  : /raf,  the  manifest  intention  of  devis- 
ing his  whole  estate,  to  the  ahnost  total  exclubion  of 
his  heirs  and  legal  distributees.  Second^  his  two  illt^giti- 
mate  children  were  tlie  sole  and  nearly  equal  objects  of 
his  regard  and  munificence.  Thirdy  as  to  the  pi  inci|>al 
devises  to  both,  in  case  of  the  death  of  either  without 
issue^  he  gives  the  pro|)erty  over  to  the  other  surviving. 
Fourlhy  he  introduces  the  residuary  devise,  with  an 
apology  or  explanation  to  his  daughter,  for  giving  the 
whole  of  it  to  his  son,  and  thereby  creating  an  inequali* 
ty  in  the  division  of  his  estate  between  them.  He  ad- 
clresses  no  such  apology  tt)  his  brother  and  sisters.  Mow, 
this  apology  would  not  have  been  lult  and  satisfactory^  as 
he  no  doubt  intended  it,  unless  he  supposed  he  had  jtro- 
vided  for  his  daughter,  taking  this  part  of  the  estate  also, 
in  case  the  son  died  before  her  without  issue.  The  apol- 
ogy implies,  that  but  for  the  son  the  whole  would  have 
been  given  to  her.  There  is  strong  reason,  therefore, 
for  presuming  he  intended  to  give  her,  or  thought  he 
had  given  her,  the  same  benefit  of  survivorship  as  to 
this  property,  that  he  had  secured  to  the  son,  as  to  th^ 
whole  of  the  property  devised  to  her,  except  the  sixteen 
shared  of  bank  stock,  which  it  appears^  were  of  but  lit? 
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tie  value.     And  as  the  language  used  in  creating  the  Spring  Term 

limitation  over  in  her  favor,  is  broad  enough  to-  admit  ^  »  3  a . 

this  interpretation,  we  shall  adopt  it  as  best  calculated  to  Deason  ^c^  - 

effectuate  the  intention  of  the  testator.  n  Tf'  & 

Decree  affirmed,  with  costs.  — ^         ■* 


Deason  &c.  against  Boyd  and  O'Hara,     Chakcert. 

[MessiB.  JKoiebead  and  Brown  for  Appellants :  Mr.  Monn>e  for  Appellee  ] 
From  the  Circuit  Court  for  Trigg  Couwty. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  jiprii  5. 

In  March,  1815,  Lacy  sold  his  wife's  share  in  the  es-  The  avoidable 

tme  of  her  deceased  lather,  Young,  to  Ciinghan,  for  a  ^ibJ^nfiiro- 

keel  boat ;  in  May,  Lacy  came  of  age;  in  June  or  July,  ^,   hy   slight 

he  sold  the  boat  to  a  third  person,  and  in  1816,  Ciinghan  stanoM.aAorbe 

sold  the  share  of  Young's  estate  to  O'Hara.   'Lacy  had  isof««e. 

information  of  the  transfer  to  O'Hara;  but  for  about  acontracTdi^ 

ten  years,  never  did  any  act  towards  avoiding  bis  con-  ingiiifency,and 

tract  with  Ciinghan,  or  notified  O'Uara,  or  Boyd's  ad-  of  age,    seiu 

ministrator,  of  an  intention  to  do  so.  the  property  ac^ 

'  •  quired  under  it^ 

Can  he  now  be  permitted  to  avoid  it,  on  the  score  of  and  faila,  for  a, 
infancy  ?     We  think  not.  J^  S  oC 

Slight  acts  and  circumstances  are  said  to  be  sufficient,  l^'^^^"^^ 
to  confirm  the  voidable  acts  of  an  infant,  after  he  comes  the  c9Dtract. 
of  age.  It  has  even  been  held,  that  he  is  bound  to  give 
notice  of  disaffirmance,  within  reasonable  time  after 
coming  of  full  age.  However  this  may  be,  we  entertain 
no  doubt,  that,  where  he  has  done  such  an  act  of  affirm- 
ance, as  selling  the  boat  in  this  case,  it  will,  when  taken 
in  connection  with  his  failure  for  so  long  to  notify  a  dis- 
affirmance, amount  to  such  confirmation  as  precludes 
him  from  avoiding  his  contract.    2  KerU^s   Com.   194.,  ,  »•  f 

Bing\  en  Infancy.  1 

Decree  affirmed,  with  costs. 
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Spring  Torm 
^ 1838. 


RCIRE  FACIAS. 


Jlpril  4. 
Scire     facias 


Lowry  vs.  Drake's  Heirs. 

[Mr.  Caimiiiglmm  and  Mr.  DavieH  for  PlaintiflT :  'Mr.  Hag^  and  Mr 
Hewitt  for  Defendants.] 

Fbom  ths  Cxrcvit  Court  roR  Jbssamine  Couittt. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Coort. 


on  a  judijment  To  a  Scire  facias  for  reviving  a  judgment  of  eviction, 
PleartbaT'^the  whicli  had  been  obtained  by  Drake's  heirs,  against  Low- 
judgment    was  ry    the  latter  pleaded,  that  the  judsnicnt  had  been  en- 
entered,  by  a-  ^ '      .                *              '                              /      ,      I  .. 
greementy  with  tered  in  consequence  of  an  agreement  (and  which, was  a 

a  amdition  an-  p^ji  of  the  judgment,)  that,  if  he  should,  within  thir- 

the  deft  paid,  ty  days,  pay  in  the  clerk's  office,  to  be  received  by  the 

?°*Ti.^*®^i**^   lessors,  one  hundred  and  eighty  five  dollars,  with  inter- 
tioni  that  plain-  '  . 

tifs  were   in-  est  thereon  from  the  24th  day  of  September,   180b,  in 

^^mert^ww  ^^^f^^  money  of  the  United  States,  the  judgment  should 

made.  Demur-   be  void  ;  and  that,  if  he  failed  to  make  such  payment, 

rer,dedsion,4rc.   j^^  relinquished  all  claim  to  the  land,  and  consented  that 

an  habere  faci{u  might  be  issued  after  the  expiration  of 

the  thirty  days ;  and  averred  that,  witiiin  tiie  thirty  days, 

be  did  deposite  with  the  clerk  of  the  court,  according  to 

his  undertaking f  the  sum  of  one  hundi*ed  and  eighty  live 

dollars,  with  interest  thereon  from  the  24th  of  Septem* 

ber,  1808;  whereby  the  judgment  was  satisfied  and  reiv 

dered  void. 

The  lessors  replied,  that  they  were  infants  at  the  time 
of  making  the  agreement  set  forth  in  the  plea. 

The  circuit  Judge  having  overruled  a  demurrer  to  the 
replication,  because  he  considered  the  pka  insufficient^  Low- 
ry rejoined,  and  took  issue  on  tlu  injaticy;  which  was  found 
against  him  by  the  jury.  Whereupon  judgment  tor  ex- 
ecution, was  rendered :  to  reverse  which  judgment,  this 
writ  of  error  is  prosecuted. 
Plea,  to  a  scire  ^^^  ^^"^  ^^  immaterial.  Whether  the  agreement  . 
facias    on   a  be  a  part  of  tli^  judgment,  or  the  judgment  be  only  a 

jodiEioent,  that  *^  / /,     ®  '  ,   ^.     •      .   r  •.     .i 

the   agreement  consequeuce  ot  the  agreement  and  distinct  from  it,  the 

b;r  which  aeon-  infancy  of  any  of  the  parties,  was  insufficient  to  invali- 

dition  was  an-  /  f  .  ,.,,..  •..    i 

nezed    to  the   date  thc  condit'  )n  on  which  the  judgment  was  pcrmiUed 
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to  be  entered,  or  to  entitle  the  infants  to  the  benefit  0      Sp^ng  Term 
a  judgment  unaffected  by  the  condition.      And  when        *«33. 
they  ask  for  another  judgment  reyiving  the  convention-       ^^^^ 
al  judgment,  the  fact  that  the  agreement  on  which  the  vs. 

latter  judgment  was  founded,  had  been  fulfilled,would  be  ^T?*^'!^**!- 
BiifRcient  to  bar  all  right,  to  a  judgment  for  execution.  J«<^«nent.  ^as 

ir  aU  ij  ^1  ^      ^  made  while  the 

If  they  could  renounce  the  agreement,  the  court  will  paity  wa«  an 
not,  in  the  event  of  their  doing  so,  give  them  another  ^^l  ^\^^ 
judgment,  for  enforcing  that  which  they  obtained  by  i»«ie,  in  the  al- 
making  the  agreement.  l2S*'°L^m!Il 

But  if  the  pica  be  insufficient,  the  immateriality  of  the  t^ial' 
iasne  cannot  affect  the  judgment;  for  it  is  well  settled  j^,^*^**^*** 
that  the  party  first  in  fault  shall  not  take  advantage  of  greement.made 
the  immateriality  of  an  issue  superinduced  by  his  own  rnfelSl^thS^S 
blunder.  And-therefore,  though  the  rejoinder  may  have  judgment,  with 
waived  the  demurrer,  we  will  consider  the  plea  as  well  »honirb^'1^I 

as  the  replication.  "  dered  in  his  fa- 

The  only  objection  which  has  been  made  in  this  ti^'  iSfefit'^f 
court,  to  the  plea,  is,  that  it  does  not  expressly  aver  that  ^^^  Jndpnent^ 
the  money  was  deposited  with  the  clerk /or  iht  defendants  dition!**  ^^"^"^ 
in  error.  But  it  seems  to  us  that  the  averment  that  the  '^  the  dK 
monev  was  deposited  with  the  clerk  by  Lowry,  '^accord-  ^^\ 
ins^  to  Us  undertaking^^^  should  be  understood  as  meaning  ^  fi>nned  ., 
that  it  was  deposited /or  ^lfA«cfc/cnrfan/5.  ^^  His  undertake  %^Zd 
ing^  means  his  part  of  the  agreement,  which  was  de-  f?»ttd  for  plain- 
scribed  in  the  plea;  and  that  undertaking,  (as  described  m^t^lJ^] 
in  the  plea,)  was  to  pay  the  stipulated  sum  in  the  clerk's  ^**'"  ^^  .^^*" 
omcejar  the  use  of  ike  defendants.  As  the  purpose  or  mode  Mlhf&S 
of  the  alleged  deposite  is  a  matter  of  fact,  and  not  of  Ske' adv^"*"^ 
law,  it  was  not  necessary  to  a^r  the  payment  to  the  o*f  the  imm!SS! 
clerk  in  the  language  of  the  agreement,  or  to  aver  specif-  '^  **'''^' 
ically  that  the  money  was  deposited  for  the  defendants.  faLlSl'c'cor^ 
Any  form  of  averment  which,  by  a  rational  interpreta-  *^  ^^  common 
tion,  must  import  a  deposite  for  their  use,  is  sufficient.  SJ^rtlJ;^ 
if  Lowry  did  deposite  the  money  **  according  to  his  tin-  ^—Pl«a  «^ver. 
dertofcttt^,"  he  made  the  deposite  to  the  use  of  the  defen-  TitThat"?:?! 

dantS,  should  <  pay  in 

The  plea  does  not  aver  that  the  monev  was  paid  in  ^^Ao)^  rt- 
tfie  cMfs office  :  and  it  may,  therefore,  he^ possible  that  it  i^  ^%  and 
was  handed  to  the  clerk,  not  only  out  of  his  office,  but  thenaverring.he 
^  of  the  State,  so  that  the  defendants  did  not,  and  could  wmt^jh^th: 
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dpring  Tenn  not,  get  it :  but  such  a  dedactioh  is  too  remote  and  un* 
18  3  3.  reasonable  to  be  indulged  when  substance,  and  not  form 
— common  sense,  and  not  artifical  rule — are  the  tests  to 
which  pleading,  and  the  language  of  pleading,  are  to  be 
subjected.  The  payment  was  to  be  made  to  the  clerk, 
elerk  ac  ord^  because  he  was  an  officer  of  the  court  ;  and  whether  it 
^fifi  to  his  un-  was  made  within  the  walls  of  the  clerk's  office,  or  at  his 
f^itboni^wViiur  P**'*^**®  dwelling,  could  not  be  material.  And,  even  had 
Tor  the  plains  it  been  indispensable  that  the  deposite  should  have  been 
neotiy  MFuSii.*  ^^^^  ^^  ''^  clerk's  o^ce,  the  averment  imports  that  if 
was  so  made. 

Wherefore,  as  the  issue  is  immaterial,  and  the  plea  is 
substantially  good,  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  for  a  replead- 
er, and  such  further  proceedings  as  shall  be  consistent 
with  this  opinion. 


Chakcery.      ^^^  against  Lee's  Executor  and  Others. 

[Mr.  McIIenry  for  Plaintiff:  no  appearance  for  Defendant] 
From  the  Circuit  Court  for  Washington  County. 

April  6.  Jud^e  Nicholas  delivered  the  Opinion  of  the  Coart. 

Widtfw  is  not  This  is  a  claim  asserted  by  a  widow  to  dower  in  several 
«r  in  the  slaves  slaves^  emancipated  by  Ihe  will  of  her  husband,  she  hav- 
of  the  hosband,  inir  renounced  its  provisions. 

emancipated  by        ■    -      _  .  .  ^.  j.    ■  «•  ^mt^^m  •  •!■ 

his  last  will  and       ^hc  24th  section  of  the  act  of  1787,  concerning  wills, 

testament.         g  Dig.  1246,  says,  that  upon  renunciation  of  a  will  by 

the  widow,  ''she  shall  be  entitled  to  one*third  part  of  the 

slaves  whereof  her  husband  died  possessed,  which  she 

shall  hold  during  her  life  &c." 

By  the  27th  section  of  the  act  of  1798,  2  D^.  1155, 
it  is  declared  lawful ''  for  any  person,  by  his  last  will, 
or  any  other  instrument  under  his  hand  and  seal,  attest- 
ed and  proved  in  the  county  court,  by  two  witnesses, 
&c.  to  emanci{iate  his  slaves" — ^saving,  however,  the 
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rights  of  creditors  and  every  persdn  or  persons,  bodies   Spring  Tem   . 
|)olitic  and  corporate,  except  the  Jieirs  or  legal  represent-        ^9S3. 
atives  of  the  person  so  emancipating  such  slavey." 

Had  the  legislative  action  on  this  subject  stopped  here, 
as  appears  to  have  been  supposed  by  those  who  assert 
(he  claim  of  dower,  there  would  be  room  for  a  differ- 
ence of  opinion,  whether  the  widow^s  right  to  dower, 
was  reserved  to  her,  under  a  proper  construction  of  these 
two  acts,  when  taken  in  connection  with  the  constitu- 
tional mandate  to  the  legislature  to  prescribe  a  mode  for 
emancipnting  slaves.  But  all  difficulty  is  removed  by 
the  act  of  1800,  2  Dig.  1247,  which  provides,  "that 
any  person  of  the  aee  of  eighteen  years,  being  posses- 
sed of  or  having  a  right  to  any  slave,  may,  by  his  last 
will,  or  by  an  instrument  of  writing,,  emancipate  such 
slave."  This  act  gives  the  right  of  emancipating  by  will, 
untramelled  by  any  reservation  whatever  in  favor  of 
the  widow's  right  of  dower,  and,  as  we  understand  it, 
excludes  all  pretence  of  such  claihi. 

It  cannot  properly  be  objected  to  this  constructipn, 
that  the  act  of  1800,  applies  only  to  infants  above  the 
age  of  eighteen,  and  was  adopted  exclusively  to  enable 
'such  infants  to  emancipate  their  slaves.  The  same  rea- 
son would  require  it  to  be  so  construed,  as  not  to  enable 
adults  to  emanci|)ate,  except  by  recorded  deed,  as.  re- 
quired by  the  previous  act.  But  by  several  decisions  of 
this  court,  it  has  been  construed  to  allow  adults,  as  well 
as  Infants,  to  emancipate  by  an  unsealed,  unattested  and 
unrecorded  instrument  of  writing.  Consistency  requires 
the  same  construction,  as  to  the  power  of  emancipating 
by  will. 

Decree  affirmed,  with  costs. 
7 
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Spring  Teim 
1883. 


tUoVENJLNT. 


April  6. 

Covenant  sued 
upon,— with  an 
agreement  en- 
dorsed. 


Averment-  that 
the  only  incaiii- 
brauce  was  re- 
moved. 


Pleas,  alleging 
'  subsisting  Hens. 
Where  there 
WiiH  an  agree- 
ment, endorsed 
on  A  covenant, 
for  ihe  payment 
of  money,  that 
obligee  should 
remove  all  liens, 
i^c, '  from  cer- 
tain propertv, 
before  the  obil- 
fflf  ohoatd  be 
forced  to  pay — 


Hodges  vs.  Holeman. 

[Mr.  Dana  ibr  Plaintiff:  Messrs.  Morehead  and  Brown  for  Defendant^ 
From  the  Circxjit  Court  for  FRAirKLiif  County. 

Judge  Nicholas  delivered  theOpinioD  of  the  Court. 

FIoLEMAN  snod  Hodges,  in  covenant,  and  obtained  a 
verdict  and  judgment  against.hiui,  on  the  following  ob- 
ligation : 

*'0n  or  before  the  first  of  April,  1827,  I  promise  to 
pay  Jacob  H.  Holeman,  or  order,  on,e  tliousand  dollars, 
in  Commonwealth's  paper,  for  value  received  of  him, 
this  13th  July,  1826.  A.    G.  Hodges.'' 

On  the  back  of  which  was  endorsed  this  agreentent:— ^ 
"  It  is  distinctly  untler^tood  between  the  parties  to  this 
obligation,  that  all  liens,  mortjraaes  or  incumbrances 
whatever,  shall  be  removed  by  Jacob  H.  Holeman,  from 
and  on  his  share  of  the  Commentator  office,  before  A. 
G.  Hodges  shall  be  forced  to  pay  this  note. 

J".  H.   Holeman^ 
Jt.   G.  Hodges.'' 

The  declaration  avers  that  the  only  lien,  mortgage  or 
incnmbrance  existing  on  Holeman's  share  of  the  Com- 
mentator office,  at  the  date  of  the  obli  gation  and  en- 
dorsement, or  since,  was  one  in  ^favor  of  the  bank  of 
Kentucky,  which,  on  the  Idth  July,  1831,  was  discharg- 
ed and  released, 

Ho<lges  filed  ten  pleas  in  substance  as  follows: — 

Firsts  *^  That  at  the  time  of  making  the  obligation  and 
endorsement,  there  was  a  partnership  in  the  Commenta- 
tor office,  and  in  the  printing  business  then,  and  there 
carried  on,  between  Holeman  and  James  G.  Dana  ;  that 
the  office  was  then  held  by  them  jointly  as  partnership 
pro|)erty,  by  virtue  whereof  Dana  held,  and  still  holds,  a 
lien  upon  the  interest  of  Holeman,  for  the  payment  of  cer- 
tain debts  due  from  the  firm,  and  to  secure  Dana  the  pay- 
ment of  any  balance, which  might  be  found  due  hiro,  up- 
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•n  the  liquidation  and  final  settlement  of,the  partnership    Spring  Term 
accounts,  which  still  remained  unsettled."'  isaa.  ^ 

The  court  properly  sustained  a  demurrer  to  this  plea.        Hodges 
It  shews  at  most,  but  a  state  of  case  in  which  an  eventu-  ▼s. 

al  lien,  or  liability,  might  arise  in  Dana's  favor,  provid-    —  ^    '*?^!_ 
ed  he  should  thereafter  pay  Holeman's share  of  the  part-  ^ex^thigstate 
nership  debts  :  a  contingency  that  might  never  hap|>en;  of  facts,  from 
and  admittmg  a  lien  in  his  favor  for  any  balance  that   nagfct  iherca^r 
might   be  due  him,  cannot  constitute  a  present  lien,  un-  arise,  (or  might 
less  there  is,  or  will  l)e,  such  balance  in  his  fdvor.     The  ck^nt/*  "^ 
pJc'.i    goes  upon  the  erroneous  idea  that  Hodges  was  not 
bound  to  take  upon  himself  to  shew  a  balance  in  Dana's 
favor,  an<l  that  tlie  circumstance  of  the  accounts  being 
unliquidated,  created  an  incumbrance,  such  as  justiQed 
withholding  payment.     The  endorsement   does   not   re- 
quire a  settlement  of  the  partnership  accounts,  and   un- 
less it  be  shewn  ttiere  is  a  balance  in  Dana's   favor,  the 
court  c  annot  say  he  has  any  lien.     The  difficulty  and 
inconvenience  of  making  such  proof  in  a  court  of  law, 
cannot   alter  the   question.     It^  is  purely  t^  legal  one,  of 
lien  or  no  lien. 

Second:  <«  That  at  the  date  of  the  obligation  &c.  Dana  Tbe  plea  (ia 
held  a  lien  npon  the  interest  of  Holeman  in  the  Com-  JSe^lXi^^e 
mentator  office,  and  being  proprietor  of  the  remaining  and  character  of 
interest,  had  possession  of  the  whole,  and,  to  maintain  ^^' 

his  lien,  still  holds  the  possession."  To  this  plea  the 
plaintiff  replied,  traversing  its  allegations;  and  Hodges 
rejoined  in  a  long,  circumlocutory  reassert  ion  of  them. 
Upon  demurrer  to  the  rejoinder,  the  court  adjudged  the 
plea  bad.  The  rules  of  pleading  require,  that  the  plea 
should  have  shewn  what  was  the  nature  and  character 
of  the  lien  with  more  (irecision.  »ri,g  jj^^  ^f  ^ 

The  thirds  after  stating  the  partnership  and  co-pro-  partner,  for  a 
prietorship  of  Holeman  and  Dana,  avers,  that  in  carrying  partnerelnp  ac- 
oil  the  ^^business,  Dana  had  expended  divers  sums,  to  the  coonts,)  is  not 
amount  of  five  thousand  dollars,  for  the  reimburi^ement  Jhe  l^ai  title  to 
of  which  he  held,  and  still  holds,  a  lien  &c."  To  this  the  effects  ;  but 
the  plaintiff  replied,  that  before  the  partnership  with  partnership^afid 
Dana,  he  had  conveved'the  whole  office  in  trust  to  se-  j*  "J^*  aflected 

•  ^         by  the  raortga- 

cure  a  debt  due  the  bank  of  Kentucky  ;  and  at  the  time  ges   of    either 

of  its  formation,  Dana  conveyed  to  him,  in  mortgage,  P*^*^^'  ^"  ^^ 
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Spring  Term    his  (Dana's)  share,  which  deed  of  trust  and  mortgnge 

183  3.        ^ere  both   still  in  £irll  force  at  the  time  of  the  sale  to 

Hodge9       Hodges,  when  he  became  the  partner  of  Dana^  in  lieu 

/"'  ^^  Holeman,  and  they  used  the  partnership  property  ia 

^  common,  and  avers,  '*  that  the  only  lien,  mortgage  or  in- 

eumbrance  whatever,  on  his  share  of  ^aid  offite,  af  the 
time  of  making  the  endorsement,  was  said  deed  of  trobtt 
which, has  been  released,  discharged, &c." 

On  demurrertothisreplication,  the  court  adjudged  the 
plea  bad.  We  think  the  plea  contains  a  substantial  aver- 
ment of  a  lien  in  Dana^s  favor,  and  that  the  re|)licationy 
so  far  as  it  goes  in  avoidance,  is  insufficient,  and  so  far 
as  it  is  in  negation,  is  not  properly  responsive  to  the 
specific  lien  alleged  in  the  plea. 

We  perceive  nothing  in  the  circumstance,  that  th« 
whole  partnership  interest,  and  that  of  one  of  the  firm^ 
were  mere  equities  of  redemption,  to  take  from  the  latter^ . 
the  lien  recognised  by  law,  in  favor  of  partners  general* 
ly,  for  the  balance  due  them.  The  lien  is  not  incident 
to,  nor  does  it  grow  out  of,  the  Tegal  estate,  but  results 
from  the  connection  as  partners,  and  is  appurtenant  to 
the  beneficial  proprietorship,  without  reference  to  the 
temporary  lodgement  of  the  legal  title.  And  if  there  be 
any  utility  in  tlie  rules  of  pleading,  after  the  defendant 
had  set  forth  a  particular  lien,  it  cannot  be  permitted 
the  pliuntiff  to  waive  a  traverse  of  that,  and  go  back  to 
the  original  negative  averment  of  his  declaration. 

The  demurrer  to  the  re[)lication  should  have  been  sus- 
tained. 
Plea,  that  a  lien       '^^^  fourth  plea  has  no  semblance  of  merit.     It  mere- 
was   asserted,  Jy  states,  that  Dana  asserted  a  lien  in  his(  favor. 

'  The  Jijlh  is  also  bad  :  it  merely  states,  that  the  incum* 
gation  is  for  brauce  in  favor  of  the  bank  of  Kentucky,  was  not  re- 
payment i?n  a  nrjoved  on  or  before  the  1st.  April,  1827.  The  endorse- 
day     certain,  _  ,        ,         •  i.        .  .  i    .i.    •       . 

and  an  endorse-   ment  does  uot  make  the  obligation  yoid,  u  the  mcum* 

ment  stipulates   b^ances  are  not  removed  before  the  dav  of  payment,  but 
that  all  incum-  ,        .    ,  ,  T  mi    • 

brances,  liens,   merely  postpones  the  right  to  demand  pavnsent  till  they 

felorTL^e  '^■'e  removed.^ 

the  obligor  shall   be  forced  to  pay-  the  right  to  demand  payment,  is  postponed,  not  who!** 
ly  Jost,    by    a   failare  to  remove  the  liens  ^^  tAe  <<ay. 

*0n  the  €tb,  7th  and  9th  picas,  issues  of  Tact  were  formedr 
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Tkt  dghih  states,  that  Dana  was  asserting  a  lien  by  bill    Sprigs  Tem 
in  equity,  for  a  balance  claimed  to  l>e  due  bim,  as  part-      ^^^^ 
ner,  but  does  not  aver  any  balance  io  be  due  i^im.     The       Hodgf 
sttit  could  give  him  no  lien,  if  he  otherwise  had  none,     ^^/I|^ 

DOT  did  it  constitute  an  incumbrance,  such  as  the  plain*  ^ 

tiff  was  bound  to  remove.  of  a  ^U.^hjr 

The  tenth  states  the  partnership,  that  the  Commenta-  which  a    bat 


tor  ofiBii;e  was  part  of  tlie  juirtnership  effects,  held  in  to'^Mcnre  H»  i# 
equal   shares  ;  that  durins  the  partnership^  and  after  its  claimed,    does 

V?         ....    1  11  J      i_  '^o*     constitute 

diaaolution,  lioleman  drew  large  sums,  over  ana  above  an  incambraiic« 
his  rightful  share  of  the  capital  and  profits,  whereby  '^'rt'"^ J^*,P^" 
Holeioan  became  indebted  to  the  firm  ten  thousand  doi-  d^nemeot. 
lars,  and  to  Dana  five  thousand  dollars;  for  the  payment  Each  partner 
of  which,  before  and  at  the  time  of  making  ihe  obliga-  ^J^^^Jf"'  ^^ 
tion  and  endorsement,  Dana  held  a  lien  on  Holeman's  law,  upon  the 
share  ^f  the  office,  and,  it  being  unpaid,  still  retains  it  ^",^7o^r^a^ 
kc.  To  this  the  plaintiff  demurred,  and  the  court  hav-  balance  in  his 
ing  sustained  the  demurrer,  the  sufficiency  of  the  plea  pa^rtnen^p  ac- 
presents  the  principal  ^question  involved  in  the  case.  counts. 

Each  partner  has  a  lien  on  partnership  pro|jerty,  for 
any  balance  that  may  be  due  him  on  settlement  ol  part- 
nership accounts,  whetlier  this  balance  arise  from  ad« 
vancea  made  to  the  firm,  by  one  partner,  oi*  from  over- 
drafts made  by  the  other.  Execution  creditors,  or  as- 
signees, of  a  partner,  stand  in  his  shoes,  and  are  entitled 
only  to  his  share,  after  the  other  partner  is  satisfied  all 
just  debts,  demands  and  allowances,  due  him  in  that 
character.  JfUoU  vs  Jtfam/brd,  4  John.  C%.  625.  Bx>d- 
rigyes  vs.  Hefftman,  5  Ibid,  424.  Gov,  365-C(91.  It  would 
seem,  therefore,  tliat  where  A.  and  B.  are  joint  partners, 
that  claim  which  A.  has  oh  the  paitnership  pro|)erty,  to 
indemnify  him  for  the  over-drafts  of  B.  roust,  literally 
and  strictly  speaking,  be  a  lien  and  incumbrance  on  the 
share  of  B.  in  the  partnership  effects,  as  between  A.  and 
B.  or  the  assignee  of  B. 

These  principles  have  not  been  seriously  controverted 
in  argument,  so  far  as  they  apply  between  fiartners,  or 
the  purchaser  of  one  partner's  interest  under  execution. 
But  m  behalf  of  Holeman,  a  distinction  has  been  at- 
tempted, on  the  assumption  that  this  was  not  a  mere 
sale  of  Holeman's  interest  in  the  partnership  property, 
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Spring  Term , 
1  b  3  3  • 


A  Btipalation  to 
reiiio>e  all  liens, 
inciOdes  the  lien 
of  a  partner,  for 
hifl  bahince  on 
the  partnership 
accounts  ;  and 
the  (ailare  to  re- 
move such  lien 
-  the  removal 
being  a  condi- 
tion precedent, 
• — may  be  plea- 
ded and  relied 
on  at  law. 


An  obligation 
for  the  payment 
of  money,  with 
a  condition  en- 
dorsed, that  ob- 
ligee shall  re- 
move all  incam 
brances  from 
ceitain  proper- 
ty, before  the 
obligor  shall  be 
forced  to  pay — 
is  a  dependent 
covenant,  upon 
-which  no  ac- 
tion lies,  with- 
out a  perform- 
ance of  the  con- 
dition. 


but  a  sale  by  him  of  a  moiety  of  the  partnership  effects, 
or  materials  for  carrying  on  the  printing  bueine-s,  ^hich, 
by  law,  as  partner,  he  had  a  right  to  ui»ke,  anti  b>  virtue 
of  which  the  purchaser  acquired  a  right  to  an  nndivuied 
moiety  in  co-tenancy  with  Holeman  and  Dana.  We  see 
no  pretext  for  any  such  view  of  the  catie.  It  is  not  at 
all  warranted  either  b)  the  defeasance,  or  the  plea.  An 
individual  sale  by  hiiii  in  his  own  name  aloiie,  of  his 
share  in  the  office,  by  no  construction,  can  be  made  to 
mean  a  sale,  for  both,  of  an  undivided  half  of  tfie  shares 
of  both. 

It  is  further  said,  this  could  not  have  been  such  a  Hen 
or  incumbrance,  as  was  contemplated  by  the  defeasance. 
Why  not?  ^o  reason  occurs  to  iis,  why  its  lemoval 
should  not  be  stipulated  for,  as  well  as  any  other. 

But  if  it  was  contemplated,  and  stiptdated  for,  then  it 
is  insisted',  because  a  court  of  law  would  not  entertain 
jurisdiction  of  an  original  case  between  Dana  and  Piole- 
man,  to  settle  their  accounts,  neither  will  it  try  such  mat- 
ters collaterally,  and  that,  therefore,  the  defence  ought 
not  to  be  allowed.  This  argument  would  rather  go  to 
defeat  Holeman's  right  of  action  at  law,  than  take  away 
Hodges'  defence.  For  if  there  be  such  a  lien  in  Dmuh's 
favor,  it  was  the  plaintiff's  duty  to  have  shewn  it,  and 
that  it  had  been  removed,  and  this  the  argument  would 
preclude  hini  frotn  doing  in  a  court  of  law. 

Another  ground  relied  on  is,  that  the  stipidations  con- 
tained in  the  defeasance,  were  only  part  of  the  consider- 
ation for  the  covenant,  and  in  consequence  thereof  is  to 
be  treated  as  an  inde|)endant  covenant,  and  not  in  the 
light  of  a  condition  precedent.  This  is  a  total  misap- 
plication of  the  rule  of  pleadinut,  that  where  plaintiff 's 
covenant  constitutes  only  part  of  the  consideration  for 
that  of  the  defendant,  and  the  defendant  has  received 
partial  lienefit,  and  the  breach  on  the  part  of  the  ])lain- 
tiff  can  be  compensated  in  damages,  an  action  may  -  be 
supported  without  averring  performance.  We  should 
have  some  hesitation  in  saying,  the  endorsement  con- 
tained any  express  covenant  on  the  part  of  Holeman  to 
remove  the  incumbrances,  or  that  it  was  not  at  his  elec- 
tion to  remove  them  at  all,  provided  he  chose  to  forego 
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the  collection  of  the  money  from  Hodges.  Bnt  conceding    Spring  Term 
that  it  does  amount  to  a  covenant  on  the  part  of  Hole-        issa.  . 
man,  for  the  removal  of  incumbrances^  it  is  by  no  means       Hodge* 
necessarily   inferrible,  that  such  covenant  on   his   part,  vs. 

was  not  the  whole  consideration  for  that  on  the  part  of o^^mw.  ^ 

Podffes.  For  ou^ht  that  appear,  the  original  sale  to 
Hodges,  many  have  been  subject  to  all  incuftibrances, 
and  this  covenant  the  result  of  a  subsequent  agreement 
on  the  part  of  Holeman,  to  remove  them  ;  or  this  may 
have  been  only  part  of  the  purchase  money,  which,  by 
agrreement,  was  to  be  withheld  until  the  incumbrances 
were  removed.  The  obligation  and  its  endorsement  con- 
stitute but  one  ascreement,  and,  when  so  considered,  are 
the  same  in  substance,  as  a  promise  from  A.  for  value  re- 
ceived, to  pay  B.  so  much,  provided  B.  first  does  such 
an  act,  and  to  that  description  of  agreement,  the  rule 
referred  to,  has  no  appIi6ation. 

It  is  further  objected,  that  (he  plea  does  not  distinctly  The  lien  of  a 
shew,  that  the  balance  against  Holeman,  occurred  in  con.  pannCTsw"  d? 
sequence  of  His  withdrawals  previous  to  the  dissolution,  fects,  for  a  bal- 
and  for  those  made  afterwards,  it  is  denied  that  the  lien  tb^^^^rtn^ewhip 
exists.  We  do  not  so  understand  the  law.  It  is  wholly  acconnta,  is  not 
immaterial  when  the  balance  against  one,  and  in  favor  bXaTO  JSsr^SS  ' 
of  the  other  partner,  occurred,  before  final  settlement,  «*  **»?  *>"'«  of 
whether  before  or  after  dissolution.     It  is  even  said,  that   but  ia  co-exten' 

notwithstanding  the  dissolution,  the  partnership stiir sub-  "^^^   ^j*^   the 

-  •!  i*      i  1  \^        n.a,*     tmnsactions  on 

sistsfor  many  purposes,  until  tinai  settlement.    Goto,  2oo.   the   joint 

The  demurrer  to  the  tenth  plea  should  have  been  over- 
ruled. 

It  w^s  irregular  to  render  judgment  in  paper,  without 
«uch  endorsement  as  the  statute  requires,  of  the  willing- 
ness of  the  plaintiff  to  receive  paper.  ^ 
♦     Judgment   reversed,  with  cost^,  and  cause  remanded, 
for  further  proceedings  consistent  herewith. 


ac- 
count. 
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Spring  Term 

1833. 


CHAKCfiaT.       Talbot  &c.  against  Sebree's  Heirs  &e. 

[Mr.  Talbot  for  PlaintilT :  Mr.  Haggia  and  Mr.  Sanders  for  Defendant.] 
From  the  Circuit  Court  for  Franklin  County. 
jatpril  8.        Chief  Justice  Robertson  deliyered  the  Opinion  of  the  Court. 

Affirmation,  in  Talbot's  affirmation,  that  he  did  not  ^^recolkci^^  that  he 

an  answer,  that  ^JJ^^^  authorized  any  person  to  siffn  his  name  to  the  cove- 
defendant  doet  ^  .  1      .         .  ^     .  .  ■•       .         1 

not  'reroUeeV  nant  for  a  title,  IS  not  tantamount  to  a  direct  and  un- 

havingdooean  qnalifi«*d  denial  of  authority,  or  even  to  a  declaration 
tamoanttoadi-  that  he  did  not  Mieve  that  he  had  given  such  authority. 
'^*  ca?den"a?"  ^^  ^^^  "^^  ^^"^  ^^^  allegation  that  he  authorized  Bryan 
Dor  to  a  declar'  to  ^Qthe  lot  *,  and  it  seems  that  he  knew  of  the  sale^  and 
5oMnot5rJ/iew  acquiesced  in  it.  Wherefore  positive  proof  of  authority 
tie  did  it.  to  subscrihe  his  name,  was  not  indis|)ensable« 

An  authority  to  The  bond  itself  and  other  circumstances  are  at  least 
XpartytoaT  prima  focit  evidence  of  the  actual  payment  of  the  consi- 

tlebond,maybe   deration. 

SrTt  of  equity)  ^ut  under  all  the  circumstances,  and  more  especially 
from  his  know-  as  the  use  of  the  lot  should,  in  the  absence  of  proof  to 
acn^iesence'in,  ^hc  contrary,  be  deemed,  in  equity,  equivalent  to  that  of 
till*  Mie--when  the  pric«,  interest  should  not  have  been  decreed  on  the 

the  denial  of  the ,  /.  -.     .  .        *         4    j  r  *l 

answer  is  not  rescission  ot  the  contract.  And  we  are  of  the  opmion, 
wholly  uneqoi^  ^i^^^  ^hat  restitution  of  the  possession  of  the  lot  ought 

„  *  ,  to  have  been  directed  on  the  payment  of  the  considera- 
Use  of  a    lot,     .  ^  ■,.  i  inxn  ■ 

and  interest  on  tion— (two  hundred   and   twenty   dollars.)     l*or  these 

to^haianre  each  ®"'^^*'* — *"*'  ^®  perceive  no  others — the  decree  of  the 
ot{ier,uponare-  circuit  court  must  be  reversed,  and  the  cause  remand- 
tract^of  MJeT""  ed  for  a  new  decree  consistent  herewith  :— that  is,    (as 
to  the  consideration,)  for  two  hundred  and  twenty  dol- 
lars, without  interest. 
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Spniig  Term  , 
1888. 

Doe,  ex  dem.laogan  vs.  Moore. 

^  £j£CTMEKT. 

{Messn.  Wickliffe  and  Wooley  tbr  Appellant :  Mr.  Haggio  for  Appellee.] 
From  the  Circuit  Court  for  Faybttb  County. 

JadgfQ  Underwood  delivered  -the  OpiaioB  of  the  Court.  Jipril  8. 

This  is  an  action  of  ejectment,  instituted  by  Logan  Hwtory  of  the" 
against  Moore,  to  recover  from  the  latter  a  part  of  Me-  cont^^overey. 
Nitt's  preemption  in  Fayette  county.  Logan,  the  lessor 
of  the  plaintiff,  derives  title  from  his  father,  David  Lo- 
gan ;  the  nature  of  whose  title  is  fully  explained  by  the 
decision  of  this  court,  rendered  in  the  case  of  McJVtU 
vs.  Logan^  reported  in  Lit.  Sel.  Ca.  60.  By  that  opin- 
ion, David  Logan  was  required  to  surrender  to  McNitt. 
The  general  court,  in  pursuance  thereof,  decreed  that 
David  Logan  should  convey  by  deed,  "wjth  warranty 
against  himself  and  those  claiming  under  him."  David 
Logan  prosecuted  a  writ  of  error,  with  a  view  to  reverse 
this  decree.  But  it  was  affirmed  by  this  court,  as  may 
be  seen  by  the  report  of  the  case  in  Lit.  Sel.  Ca.  119* 
In  1816,  the  general  court  appointed  a  commissioner  to 
execute  a  deed  in  pursuance  to  the  decree,  David  Logan 
having  failed  to  convey  in  person. 

The  present  lessor  and  plaintiff  in  error  claims  the 
land  in  controversy,  under  one  or  more  deeds  executed 
to  him  by  his  father,  David  Logan,  prior  to  the  institu- 
tion of  the  suit  by  McNitt  against  D.  Logan,  if  the  dates 
of  the  deeds  are  not  false. 

Upon  the  success  of  McNitt  in  the  general  court,  James 
Logan,  the  plaintiff  in  error,  was  turned  out  of  posses- 
sion, in  virtue  of  a  writ  of  habere  facias,  which  issued 
against  David  Logan.  James  moved  to  set  aside  the 
sheriff's  return,  and  to  have  restitution.  In  this  he  fail- 
ed, as  may  be  seen  by  ^  decision  of  this  court  in  3  Bibh 
530.  He  then  instituted  an  action  of  ejectment,  and  re- 
covered against  Steele's  heirs,  who  were  made  defendants. 
The  history  of  this  suit  may  be  learnt  from  a  decision  of 
this  court,  in  3  Marshall,  394.  The  heirs  of  Steele  en- 
joined the  judgment  in  ejectment ;  but  James  Logan  fi- 
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SiMing  Term    n^fly  prevailed,  as  may  be  seen  by  a  decision  of  this 
court,  reported  in  4  JIfonroe,  430. 

The  decision  of  the  cases  referred  to,  will  shew  every 
fact  nece^fsary  to  a  correct  understanding  of  this  pro* 
'  tracted  litigation,  so  far  as  the  titles  of  the  parties  are 
concerned. 
Moore,  the  defendant,  claims  under  Steele's  heirs. 
EvidflQceiothis       The  defendant  pave  in  evidence  a  deed  from  John 
Bradford  to  David  Loeanv  for  one  hundred  ninety  nine 
and  a  haK  acres  of  land,  and  proved  the  value  thereof  to 
be  about  twenty  dollars  per  acre.  It  was  proved,  that  Da« 
vid  Lopan  died  seized  of  said  land;  and  that  he  left  as  his 
heirs,  five  living  children  (among  whom  was  the  plain* 
tiff.)  and  a  itrand  child.     It  was  proved,  that  the  land  in 
contest  was  worth  about  twenty  dollars  per  acre  ;  but 
what  quantity  was  in  contest,  the  record  does  not  shew. 
Nor  does  the  bill  of  exceptions  purport  to  certify  all  the 
evidence  given  on  the  trial. 
InsinicUon*.  qphe  cout^,  in  substance,  instructed  the  jury,  that  if 

the  land  left  by  David  Logan  was  of  equal  or  greater  val- 
ue than  the  land  in  contest,  then  James  Logan  was  barred 
in  this  action,  notwithstanding  his  distributable  share  of 
the  land  descended  was  of  less  value  than  the  land  in 
contest;  that  the  warranty,  in  the  commissioner's  deed  to 
Bernard  McNitt,  descended  upon  all  David  Logan's  heirs, 
and  that  if  the  entire  land  descended  to  all  the  heirs  was 
of  equal  or  greater  value  than  the  land  in  contest,  James 
Logan  was  barred  by  the  warranty  contained  in  the 
deed.  The  correctness,  or  incorrectness,  of  this  instruc- 
tion will  decide  the  cause  as  now  i  resented. 
The  warranty  The  correctness  of  the  instruction  can  only  be  main- 
tor— lineal,  col-  tained  upon  the  doctrines  of  the  law  relative  to  warran- 

lateraJ,  or  com-  tv— of  which,  according  to  Littleton,  there  are  three 

menemg  by  dts^  ?  n  i 

seizin  — binds  kinds,  to  wit :  lineal,  collateral,  and  that  which  com- 

tuckyl'to  "hf ^  mences  by  disseizin.  Before  the  statute  of  Gloucester, 
tentofthevalne  lineal  and  collateral  warranties- which  descended  upon 
Wm^deiJ^dted'!  ^'^^  ^^^^'  constituted  a  bar  to  his  recovery  of  the  land 
no  further.  warranted,  whether  he  had  assets  by  descent  from  the 
tion  of  the  h^  warranting  ancestor  or  not.  Warranties  which  com- 
wiii  be  barred  menced  by  disseizin  had  not  that  affect.  IMtUkm^  S.  697.* 
the'^andr^hdd      '^  England,  the  common  law  doctrine  of  warranty 
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has  undergone  various  modifications  by  statute.     See  2    Spring  Term 
Bheksto^'a  Ckm.  30^-3.  *  **  *  ^  • 

Our  parent  state,  as  far  back  as  1785,  passed  an  act  up- 
on the  subject,  of  which  our  statute  of  11U8,  1  JJig.  78, 
is  a  -substantial,  if  not  literal  copy.     According  to  Judge  — ' 
Tucker,  in  his  comments,  the  effect  of  the  Virginia  act  ^"^'wthe  w^. 
seems  to  be,  that  all  warranties  are  void  ui  regard  to  the  cestor,  u  is  e- 
heir,  unless  he  have  assets  to  some  extent  from  the  war-  ^  which^h« 
ranting  ancestor.     If  the  heir  have  assets  to  any  extent,  took  b^  deaoent 
the  warranty  is  binding  upon  him  to  that  extent.     See  ^^^  ^^  ^* 
note  8th  to  Tucker's  BlucluUme,  2  vol.  SOS.  If  the  heir  have 
assets  by  descent,  he  is  bound  by  the  warranty  of  his 
ancestor,  although  it  commenced  by  disseizin.     Such  is 
the  eflfect  of  the  second  section  of  the  statute. 

If,  then,  James  Logan  had  assets  by  descent  from  his 
ancestor,  David  Logan,  of  equal  value  with  the  tenement 
sued  lor,  the  warranty  constituted  a  bar.  If  he  had  as- 
sets to  some  extent,  but  not  of  equal  value  with  the  tene- 
ment sued  for,  then  the  warranty  would  restrict  his  re- 
covery in  the  proportion  that  the  value  of  the  assets  de« 
soended  bears  to  tlie  value  of  the  tenement. 

The  court,  in  its  instruction,  held  James  Logan  ac-  Parcener  is  not 
countable  for  the  value  of  the  whole  one  hundred  ninety  ^^^^  ^y  -  J« 

'    warranty  of  nit 

nine  and  a  half  acres  of  land,  of  which  his  ancestor  di-  ancestor  beyond 
ed  seized,  when  his  portion,  as  a  coparcener,  amounted  ^  ^ghart*^^**^' 
to  one  sixth  part  only.  This  we  think  erroneous.  The 
object  of  the  various  statutory  amendments  of  the  com- 
mon law  was  two  fold.  First  :  to  prevent  the  ancestor 
from  depriving  the  heir  of  his  inheritance  without  trans- 
mitting to  him  an  equivalent  \  and,  second,  to  secure  to 
purchasers  their  possessions,  where  the  heir  had  in  his 
own  hanils  an  indemnity  for  the  loss  sustained  in  conse- 
quence of  the  warranty.  James  Logan  has  no  such  in- 
demnity in  his  hands.  He  can  only  claim,  as  a  copar- 
cener, one  sixth  part  of  the  estate  descended.  He  does 
not  claim  the  tenement  sued  for,  as  heir,  but  as  a  pur- 
chaser from  his  ancestor.  If  all  the  heirs  were  lessors  in 
the  action  of  ejectment,  and  the  recovery  was  for  their 
joint  benefit,  then,  the  warranty  descending  upon  all,  and 
the  estate  descending  upon  all  being  of  equal  value  to 
tKfU  «iir.r!  for.  the  inKtruction  would  have  been  correct. 
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Spring  Term    But^  if  James  Logan  is  barred,  lie  may  be  unable  to  ob- 
*®^^"        tain  an  indemnity  from  iiis  co-heirs,  and  thus  lie  would 
be  visited  with  loss,  contrary  to  the  obvious  intent  ot  the 
statutes  amendatory  of  the  common  taw. 

It  does  not  appear  in  what  character  Moore,  the  de^- 
fendant,  held  under  Steele's  heirs.     Me  may  be  tenant 
from  year  to  year,  tenant  under  an  executory  contract  for 
purchase,  or  he  may  hold  in  his  own  right,  mider  an  ex- 
ecuted conveyance.     Nor  does  it  appear  at  \i  hat  time  he 
derived  his  interest  or  title  from  the  Steeles.     We  arc 
not  disposed  to  enter  into  presumptions  upon  the  sub- 
ject, and  shall,  therefore,  leave  the  other  points  relied  on, 
open,  and  not  concluded  either  way. 
A  covenant  of      It  may  be  proper  to  remark,  that  we  regard  the  deed 
d^^ade"by  "^^«  ^V  ^^^  Commissioner,  on  behalf  of  David  Logan, 
a  commUtion-^  in  pursuance  of  the  1st  section  of  the  act  of  1808,  I  IH^. 

er, in poraoance    nac%    •     x  i_i-      .  i  >     .     .        .  '  "w 

«f    a   decree,  '^^'^^  Just  afr  obhgatory  upon  his  heirs,  m  respect  to  the 

stiJ^nO^™":   wa''';»n\y  ^hlch  it  contains,  as  if  it  bad  been  executed 

or,andJii8  heirs,   by  him  in  proper  person.     The  object  of  that  act  was  to 

Ss^o^^^^prlfp^   P^'^^w^^  '«*"  an  effectual  execution  of  the  decree  of  the 

deed  court,  where  the  defendants  were  obstinate,  or  could  not 

be  reached  by  compulsory  process.     This  object  cannot 

be  attained  without  allowing  the  commissioner  to  insert 

in  the  deed  all  such  covenants  as  the  decree  requires. 

Judgment  reversed,  with  costs,  ami  cause  remanded 
for  proceedings  not  inconsistent  herewith. 


Ejectatent.  Doe,  ex  dem.  Ball  vs.  Lively. 

[Mr.  Crittenden  for  Appellants  :  Mr.  Hoggin  for  Appellee,} 
From  thi  Circuit  Court  for  Bracken  County. 
April  8.  Judge  Underwood  delivered  the  Opinion  of  the  Court. 

b^^Md^idms'  '^"^^  controversy  grows  out  of  interfering  land  claims. 

-.Statement™of       '»  April,  1792,  a  patent,  for  five  thousand    acres  of 

the  vanoiis  ti-   land,  issued  in  behalf  of  Payne  and  Morgan. 

ties  and  inter-         i     xt  i.        lo/vi  . 

ferenc«M.  *«  JNovember,  1801,  a  patent  issued  to  Daniel  Curd, 

for  eight  hundred  acres  of  land. 
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In  June,   1800,  a  patent  issued  to  Thomas^  Robert,    Spring  Term 
Saoiuel,  Margaret  and  Willouby  Young,  heirs  of  Robert       ^^^^* 
Young,  deceased,  for  one  thousand  acres  of  land.  b^^I 

The  trad  of  Payne  and  Morgan  covered  the  whole  of 
the  other  two  tracts.  The  tract  of  Curd  interfered  with 
that  of  the  Youngs,  to  the  extent  of  about  four  hundred 
acres.  Ail  the  surveys  were  bounded  on  one  side  by 
the  Ohio  river. 

It  seems  that  the  tract  of  Young  was  divided,  by  allot- 
ing  to  Thomas  two  hundred  acres  oif  the  upper  end ;  to 
Robert,  who  had  purchased  Samuel's  interest,  four  hun- 
dred acres  adjoining  Thomas ;  to  Margaret,who  married 
Littleton  Cook,  two  hundred  acres  adjoining  Robert,  and 
to  VViJlouby,  two  hundred  acres,  off  the  lower  end. 

The  lots  of  Thomas  and  Robert  did  not  interfere  with 
the  survey  of  Curd. 

In  October,  1825,  Margaret  Cook,  her  husband  being 
then  dead,  conveyed  her  two  hundred  acres  to  Lively, 
and  in  April,  1827,  Thomas,  Robert  and  Willouby 
Young  (Samuel  being  dead,)  conveyed  their  interest  in 
the  same  two  hundred  acres  of  land  to  Lively;  and  in 
their  deed  they  state  that  Littleton  Cook  and  his  wife 
had  conveyed  the  same  laud  to  Lively,  by  deed,  dated 
Ist  of  February,  1815  ;  but  at  that  time  a  legal  division 
of  the  claim  of  Young  had  not  been  made.  , 

By  the  deeds  of  1825  and  1827,  Lively  certainly  ob- 
tained all  the  title  which  the  patentees  could  part  with, 
under  the  grant  to  the  Youngs.  As  the  deed  made  by 
Cook  and  wife,  in  ]815>  is  not  exhibited,  we  cannot  tell 
whether  it  is  good  Cpr  any  purpose.  It  may  not  have 
passed  Mrs.  Cook's  title. 

In  Septemlier,  1814,  Curd  conveyed  the  land  granted 
to  him,  to  Ball.     In  March,  1822,   Payne  and  Morgan 
conveyed  to  Ball  so  much  of  their  tract  as  covered 
Curd's  patent.     On  the  16th  of  July,  1824,  John  Mor- 
gan, as  executor  of  the  will  of  Charles  Morgan,  the  co- 
patentee  with  Payne,  conveyed  twenty  three  acres,  ly- 
ing on  the  outside  of  Curd's  patent,  and  within  the 
limits  of  Young's  patent,  to  Ball.     These  twenty  three 
acres,  it  appears  from  the  connected  plat,  constitute  the 
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Spring  Tenn    whole  of  the  land  claioied  by  Lively,  not  covered  by 
*®®'-       Curd's  putent. 

In  October)  1827,  Ball  commenced  this  action  of  eject- 
ment against  Lively.  The  latter  obtained  two  verdicts 
-  in  his  favor,  both  of  which  were  set  aside,  and  new 
trials  awarded.  The  jury  found  a  third  verdict  in  favor 
of  Lively,  and  Ball  has  appealed  to  this  court. 

,^  The  first  point  presented,  is,  whether  a  fourth  trial  can 

The  act  provi-    ,  ,        i  L       ■  .    .^  .  .       •         •      .       •  ^ 

ding,  «*  that  not  be  Ordered  by  the  court,  if  upon  investigation,  it  should 

more  than  two  \^  found  that  the  circuit  court  erred  in  deci<linir  any  que&- 
newtnals  shall  o       .^  t, 

begrantedtothe  tion  of  law  upon  the  last  trial.  The  act  of  1796,  regulating 

thoMime^e''  ^'^^'  proceedings^declares  that  "  not  more  than  two  new 

does  not  so  op-  trials  shall  be  granted  to  the  same  party  in  the  same 

^uhlwwtTf  cause."    The  object  of  this  act  was  to  give  to  the  trial 

appee-lsfromre-  by  jury  ultimate  validity,  even  in  opposition  to  the  opin- 

quotioDM^flaw  ^^"  of  the  court,  and  at  the  same  time,  to  give  the  judges 

reyersing,   and  a  limited  control  Over  the  verdicts  of  juries,  and  thusen- 

wa»tfarafiew  ^^'^ ^''^  court  to correct  theirerrors, by  granting  ojipor- 

triaiynAw  three  tunities  for  revising  the  verdict.     If,  however,  after  two 

or  more  verdicts  ...  *i  •   ?  •  •       ■  i  u     .  •      ^i. 

for   the   same  new  trials,  a  third  jury  should  find  m  the  same  way, 

.party.  ^^^^^  verdict  was.  to  be  final.     The  intent  of  the  statute 

was  to  guard  against  the  passions,  the  prejudices,  the  ex« 
citements  and  errors  of  jurors,  and  yet  to  secure  their 
independence ;  but  it  was  never  designed  to  consecrate 
the  errors  of  the  court,  and  to  place  them  beyond  the 
supervisory  control  of  the  appellate  tribunal.  So  this 
court  has  heretofore  decided.  Burton  vs«  Brashear^  & 
Marriuitt,  278. 

Settlement  and      W®  shall  proceed  to  examine  the  merits  of  the  con- 

continued  pos-  troversy. 

session      relied         ,    .     -^  it.  .  i  .  ■        ■ 

fin  by  defend-      It  IS  very  clear  that  the  paramount  title  was  with  the 
^^*  appellant,   and  that  .he  ought  to  have  succeeded,  unless 

^  some  one  or  more  of  the  grounds  assumed  in  the  defence 

should  have  prevailed. 

The  appellee  relied  mainly  upon  an  adverse  and  con- 
tinual possession,  by  actual  settlement  and  ret^idence  up- 
on the  land,  for  more  than  seven  years  previous  to  the 
institution  of  the  suit  against  him.  The  limitation  of 
twenty  years  was  also  relied  on. 

The  facts  seem  to  be  these.  Robert  Young  settled,  in 
March;  1806^  upon  the  tract  patented  to  him  and  liis 
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brothers  and  sisters,  but  on  the  oat  side  of  Curd's  patent    Spnng  Tetm 
lines.     The  possession  seems  to  have  be<Hi  continued       i^^3. 
from  this  time.     There  wa»  no  division  among  Young's         BtA 
heirs  previous  to  the  settlement  thus  made  by  Robert,        tJ^m. 
In  1814,  the  two  hundred  acres  claimed  by  Lively,  were  '    ^*  ■■ 

laid  off  for  Littleton  Cook,  in  right  of  his  wife ;  byt 
previous  to  that  time  no  lines  and  comers  had  been 
made  for  any  one  of  the  heirs,  although  it  was  under- 
stood among  them  how  the  tract  should  be  divided.  In 
March.  1B15,  Lively  settled  upon  thetwo  hundred  acres, 
laid  off  for  Cooky  within  Curd's  patent  boundary,  and 
continued  his  residence  thereon  up  to  the  commencement 
of  this  suit,  in  October,  1827. 

With  a  view  to  destroy  the  eflect  of  the  statute  of  Facto  relied  •■ 
Bmitation  operating  upon  the  above  facts,  the  appellant  TOMtm^thi 
gave  in  evidence  the  record  of  an  action  of  ejectment,  ^^^t  of  oonti. 
instituted  by  Morfiran's  lessee,  against  Lively  and  others,  S^dciendiinr.'*^'* 
in  December,  1815,  in  which  the  plaintiff  recovered  a 
judgment  for  an  undivided  moiety  of  so  much  of  the 
improved  land  as  Lively  had  in  actual  occupancy,  with- 
in the  boundary  of  the  patent  of  Payne  and  Morgan  and 
without  the  boundary  of  a  patent  in  the  name  of  \yil- 
liam  Roberts.  This  judgment  was  rendered  in  July, 
1818.  The  appellant  also  gave  in  evidence  transcripts 
of  the  records  of  two  letre  fadas  cases  against  Live- 
ly. In  one  of  these  caMS  it  appears,  that  the  court,  in 
April,  18i5,  gave  judgment  for  execution,  in  favor  of 
John  Doe,  on  the  demise  of  John  Mwgan^  executoi^  of 
Charles  Morgan,  against  Lively,  for  his  term  yet  to 
come,  of  and  in  an  undivided  moiety  of  so  much  of  the 
improved  land  as  Lively  had  in  actual  occupancy ,within 
the  boundary  of  the  patent  of  Payne  and  Morgan,  and 
without  the  boundary  of  the  patent  to  William  Roberts. 
In  the  other  case,  it  appears  that  the  court,  at  the  same 
term,  gave  judgment  for  execution,  in  favor  of  John 
Doe,  on  the  demise  of  Henry  Payne,  against  Lively,  for 
his  term  yet  to  come,  of  and  in  two  thousand  five  bun* 
dred  acj'ea  of  land.  Writs  of  kabirt  facias  issued  in  pur- 
suance of  the  judgments  in  the  scire  facias  cases,  on  the 
34th  of  August,  18S5;  and  on  the  next  day,  the  sheriff, 
in  pursuance  of  these  writs,  delivered  possession  to  Ball, 
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Spring  Term  by  order  of  the  attorney  of  the  lessors.  On  the  day 
*  ®^^'  that  Lively  was  turned  out  by  the  sheriff,  he  and  Ball 
entered  into  a  written  agreement,  in  which  it  is  recited, 
that  Henry  Payne  and  Charles  Morgan,  respectively  re- 
covered on  their  demises  in  three  actions  of  ejectment, 
each  an  undivided  moiety  of  five  thousand  acres  of  land 
in  Campbell  county,  on  the  Ohio  river,  against  said 
Lively  and  others;  that  judgment  had  been  revived  by 
scire  facias;  that  Ball  had  purchased  of  Payne  and  the 
representatives  of  Morgan^  the  land  in  Lively's  posses- 
sion, and  that  writs  of  possession  had  beeq  issued,  and 
possession  delivered  to  Ball;  whereupon  in  consideration 
of  the  friendship  between  the  parties,  and  one  dollar, 
Ball  leases  the  premises  in  Lively's  possession  to  him, 
until  the  10th  day  of  the  ensuing  March,  on  which  day 
Lively  a^rreed  to  surrender  the  possession  to  JBall,  and 
pay  the  dollar. 

It  was  proved  that  Curd  took  possession  of  the  tract 
patented  to  him,  and  which  was  surveyed,  in  April,  1785, 
by  tenant,  in  1796,  on  the  outside  of  the  tract  patented 
to  the  Youngs;  that,  in  1797,  the  tenant  built  a  cabin  with- 
in Young's  boundary— both  Curd  and  the  tenant  for  Curd 
intending  to  hold  possession  of  Curd's  entire  survey;  that 
the  cabin  so  built  was  never  inhabited,  that  Curd's  pos- 
session by  his  tenants  continued  up  to  1814,  or  16,  when 
he  sold,  and  delivered  possession,  to  Ball,  who  has  con- 
tinued in  possession,  actually  residing  on  the  land*  ever 
since.  Ball's  dwelling  house  is  outside  the  lines  of 
Young's  survey;  but,  in  1818,  Ball  extended  his  improve- 
ments over  the  line  of  Young,  into  his  tract. 
We  are  of  opinion  that  Lively  has  connected  himself 
ihe  resuit  of  with  the  title  of  the  Youngs,  in  such  manner  as  to  au- 
teve'no^^Mt  thorize  him  to  rely  on  his  settlement  and  residence  for 
upon  a  contro-  seven  years,  in  bar  of  the  appellant's  action,  unless  this 
vend^«rfa'pl^  defence  is  overruled  by  something  in  avoidance. 
ty  who  has  oh-  The  matter  relied  on  in  avoidance,  grows  out  of  the 
menf  of  ^  eviction  of  Lively  and  his  contract  thereafter  to  hold  as 
tion,  may  en-  Ball's  tenant.  If  the  eviction  and  contract  be  the  result 
m^  *(hy^^d"  of  fraud  on  the  part  of  Ball,  we  readily  concede,  that 
fa.  ^c.)  with-  they  should  have  no  effect  upon  the  controversy.  They 
'^^  *  seem  to  have  been  regarded  in  that  light  in  the  case  of 
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forcible  detainer  between  the  parties,  reported  in  2  /.  J.  spring  Term 
MardudU  181.  It  is  proper,  however,  to  observe,  that  ,1^.^^ 
the  evidence  in  that  case,  and  in  the  present,  is  different. 
It  now  appears  that  Morgan  and  Payne  obtained  their 
judj^ments  in  ejectment  against  Lively,  previous  to  1822« 
They  conveyed  to  Ball  in  that  year.  Having  transfcrred 
their  title  to  him,  we  perceive  no  reason  why  he  might 
not  properly  proceed,  in  their  names,  to  revive  the  jadg- 
ments,  in  order  to  obtain  possession  of  the  land  he  had 
purchased.  The  vendee  may  take  steps  to  enforce  a 
JTidgnfient  in  favor  of  his  vendor,  and  which  by  the 
pnrchase  inures  to  his  benefit,  without  being  guilty  of 
fraud. 

As  to  the  errors  or  irregularities  in  the  sdre  facias 
cases,  if  there  be  any,  we  cannot  correct  them,  or  regard 
them,  until  regularly  brought  up  for  revision*  They 
are  not  before  us  for  correction  now. 

If  Ball,  without  fraud,  proceeded  to  enforce  the  judg-  ^^  «  judg- 
ments in  favor  of  his  vendors,  it  follows  that  he  could,  ™on,  the  pUinl 
lawfully  and  without  fraud,  lease  the  land  to  Lively,  j^'^'t^^**" 
either  before  or  after  the  sheriff  delivered  possession  un^  aa^  thedelive- 

der  the  writs  of  habere  facias.     It  was  certainly  com-  'yofpow«Mio» 
,  •  ,     ,  — may  make  a 

petent  for  Lively,  after  judgment  of  eviction  against  him    lease    of    the 
voluntarily  to  acknowledjre  the  better  right,  and  accept  SfJ^^'j'^^'^ 
a  lease,  without  waiting  until  he  was  actually  turned  out  accept,  and  thus 
by  habere  facias.     After  the  execution  of  the  habere  facias^  Bre"^m  ^aJu 
and  the  delivery  of  possession  to  Ball,  the  acceptance  of  verse  to  amica^ 
a  lease,  would  brine  Lively  into  possession  as  Ball's  ten-  clodedfromdiftl 
ant,  so  that  he  would  be  estopped  to  deny  Ball's  title,  pro-  P^|i?S  ^^^  ^^e 
vided  no  fraud  was  practised  to  induce  Lively  to  take 
the  lease.    If  Ball,  by  fraudulent  means,  induced  Lively 
ta  accept  a  lease,  and  become  his  tenant  of  land  which 
had  not  been  recovered  in  the  actions  of  ejectment,  the 
lease  and  tenancy,  being  the  work  of  fraud,  might  be 
disregarded.     But  even  then,  if  Lively  had  been  turned 
out  of  possession  by  process  upon  the  judgments  in  eject- 
ment, and  the  possession  delivered  to  Ball,  he  would 
have  a  right  to  recover  in  this  action,  all  the  land  which 
had  been  legally  delivered  to  him  by  the  sheriff,  under 
the  writs  of  habere  facias. 
9 
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SpruigTerm  The  sheriff  could  not  legally  deliver  td  Ball  more^ 
^^^^  l«nd  than  his  vendors  bad  recovered  by  their  judg- 
ments. But  to  that  extent,  when  the  possession  was 
transfered  to  Ball,  by  legal  process,  it  had  effect  by 
-  relation  to  the  commencement  of  the  actions  of  eject- 
.^^^tmT^hZ  "*®"* »  *^  **  ^^  conclude  Lively,  and  prevent  him  from 
berefaeiasyde-  taking  into  computation,  the  time  running  between 
thm  The^jodg.  ^^^  scrvice  of  the  declaration  and  notice,  and  the  execu- 
raent  u  for,  the  tion  of  the  habere  fodos^  in  support  of  his  defence  under 
to  threrTe^V  ^^^  statutes  of  limitation. 
the  recovery,--       Without  attending  to  the  effect  produced  on  the  pos- 

aud  void  for  the  .  r  »  •      i       i      xu  *•  r  *i_         •      *  . 

Borpiufl.  session  of  Lively,  by  the  prosecution  of  the  ejectments 

The  poisessioD  against  him  to  judgment,  and  the  execution  of  the  writs 
S^  7aZ  of  *«*«^«  >*Wt  the  court  instructed  the  jury,  "that  if 
as,  has  relation  they  believed  the  defendant  and  those  under  whom  he 

back  to  the  com      i.         kiiii  a*         jij 

mencement  of  claimed,  had  had  seven  years  continued  adverse  posses- 
the  suit,  and  al-  gjQn  of  the  land  in  controversy,  by  actual  settlement 

tho*  the  holding     ,  ,  '     .    ,      i.    .  -^^      -^ 

Of  the  tenant  cfti  thereon,  under  an  interfering  entry,  survey  or  patent, 
ring  the  Hme  adverse  to  the  claim  of  the  plaintiff's  lessor,  under  a 
vUe  of  the  de-  connected  title,  in  law  or  equity,  deducible  of  record 
ne^ee^anf^-  from  the  Commonwealth,  prior  to  the  commencement  of 
eeuH^m  of  the  this  suit,  the  law  was  for  the  defendant."  This  instruc- 
wM^^dversTto  t»o"»  applied  to  the,  evidence  before  the  jury,  was  erro- 
the  plaintiff ,that  neous.  In  deciding  upon  the  defence  resulting  from  the 
^"incladed"iii  Statutes  of  limitations,  it  did  not  allow  the  jury  to  dis-, 
the  time  relied  regard  the  time  runninir  between  the  commencement  of 

on  to   bar   the     .        .  ^    t  .  i.    •  .         ^  i    r 

pl'tf  Cor  tfaofle  the  ejectments,  and  the  execution  of  the  writs  of  habere   . 
him'^^an^sub'  Z^"^'     Lively's  possession,  during  that  period,  was  not 
sequent  contest  amicable,  but  adverse.    The  jury  would,  therefore,  un- 
for  the  land.       derstand  the  instruction  as  a  peremptory  direction  to 
find  for  the  defendant,  when  they  might  have  found  oth- 
erwise, had  they  been  told  that  the  legal  effect  of  the 
judgments  in  ejectment  and  carrying  them  into  execution 
was  such  as  to  exclude  the  time  between  the  commence- 
ment of  the  actions  and  the  delivery  of  possession  under 
the  writs  of  habere  facias  from  the  computation.    For 
this  cause  the  judgment  must  be  reversed. 
Where  the  jun-       In  1818,  Ball  extended  his  improvement  into  Young's 
lendThiriml  Patent.      In   1822,  Ball  purchased  from   Morgan  and 
provement  over  Payne.     It  may  be  proper  to  decide  the  effect  of  this 
cider'SLteJb  extension  of  the  improvement  in  1818.     At  that  time 
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Ball  held  ander  Curd's  patent  only,  and  as  Lively  was     Spring  Tenn 

then  in  the  actual  possession  of  the  two  hundred  acres       i^33« 

allotted  to  Mrs.  Cook,  claiming  to  the  extent  of  tts-boum!-  Ballr.  Lively 

aries,  under  the  elder  grant,  extending  the  improvement  '.      ~~. 

over  the  line  of  Lively,  did  no  more  than  give  to  Ball  afterwards*  ac- 

possession  in  fact  of  so  much  ground  as  he  enclosed  over  JJi^aAm^,!^ 

the  line.  His  purchase,  in  1822,  from  Payne  and  Morgan,  toboth,thepo«- 

did  not  enlarge  bis  possession  within  Lively's  bound-  fhe**ncw  ^m7, 

aries,  because  Lively,  at  that  time,  would  have  been  com-  willnotbedeem 

pletcly  protected  by  the  limitation  of  seven  years,  but  y„  xh^  wbo^ 

for  the  proceedings  in  the  actions  of  ejectment  previous-  <^°>>  ^<  ^>U 

ly    instituted.      These   proceedings  cannot  be  coupled   theeocloBure. 

with  the  extension  of  the  improvement  in  1818,  so  as    .  ^nnging   an 

II  1        1  mi  1       .  eieclment,   and 

to  make  them  assist  each  other.     They  can  only  have  enclosing   |>art 
such  validity  as  they  are  separately  entitled  to.  ^^^^^t7^ 

It  has  been  insisted  that  we  ought  not  to  regard  the  ^<>t  aid  each 
action  of  ejectment  instituted  by  Payne,  because  there  is  Record  of  »«re 
no  evidence  of  it,  except  that  furnished  by  the  record  in  facias,  admit- 
the  scirt  facias  case.  We  think  the  objection  untenable,  ^fi^i^^tll 
because  that  record  was  admitted  without  objection,  and  oonrt  bslow,  as 
no  exception  taken  for  want  of  the  original  record.  g'niS^judmwrtl 

As  to  the  deed  of  1824,  under  which  Ball  claims  twen-  JJie  like  eflUt 

ty  three  acres,  it  is  sufficient  to  remark,  that  it  was  execut-  bere. 

ed  after  the  act  of  January  7th,  1824,  concerning  cham-  A  deed  of  land, 

perty  and  maintenance  took  effect,  and  that  if  Lively  ^n  of  an  ad- 

was  in  the  adverse  possession  of  the  land  at  the  time  of  J[^[^^j^^J|^ 

the  execution  of  the  deed,  it  was  void.  ist  Joly,  I82i, 

ifi  void. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial* 
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Spring  Tern 
1833. 


Allin,  Executor  of  William  Shadburne, 

vs. 
I  Id  fisi  Debt.       ThoHias  Shadbume's  Executor  and  Heirs, 

[Mr.  Monroe  for  Piaintiff :  Mc  Crittenden  for  Defendant.] 
Faom  the  Circuit  Court  for  Nklbon  Coukty. 

^SprU  9:.  The  Judges  in  this  Case  delivered  separate  Opinions. 

Soitonabond:  Chief  JUSTICE  RoBERTsoN  : — The  appellee,  (Jafxies  Al- 
,  peculiar  clMurac-.  |jn^j  ^s  surviving  exec'utor  of  William  Shadburne,  de- 
ceased, sued  the  appellants",  as  the  executors  and  heirs 
of  Tboinas  Shadburne,  deceased,  in  debt,  upon  a  bond 
executed  to  the  sai<l  Allin  and  another,  as  executors 
of  William  Shadburne,  by  Thomas  Shadburne  and 
James  •Sllin.  The  declaration  contains  ti¥0  counts  ; 
tlie  first  describes  the  bond  as  an  obligation  by  Thom- 
as Shadburne  only ;  the  second  describes  it  as  an  ob- 
ligation signed  by  Thomas  Shadburne  and  James  Al- 
lin. The  bond,  as  exhibited  upon  oyer,  purports  to 
have  been  signed  by  both  Thomas  Shadburne  and  Jame9 
Allin. 

The  appellees  demurred  to  the  declaration,  and  filed  a 
ment,'fordefen-  plea  in  bar,  averring   that  James  Allin  the  obligor^  and 
,     dant,  and  writ  James  Allin  the  obligeej  uere  hut  one  and  the  same  person. 

The  circuit  court  overruled  the  demurrer  to  the  de- 
claration ;  and,  having  also  overruled  a  demurrer  to  th(^ 
plea,  rendered  judgment  against  the  appellant  ;  to  re- 
verse which,  this  appeal  is  prosecuted.   • 
A  snit  may  be       ^^  cannot  perceive  any  ground  for  demurring  to  the 
maintained,  a-  declaration,  unless  the  appellants  (erroneously)  supposed 
obi^or,\pon  a  that  tho  first  count  was  defective  because  it  described  a 

writing      pnr-  bond  with  two  si^^nutures  as  the  obligation  of  only  one 

porting    to    be  i    .         ?  ,  i    .  ' 

the  joint  bond  l^erson  ;  and  that  the  second  count  was  not  goodj  because 

^Vand^ano*hI  ^^  ^v^^*"^^  ^'^^*  "  James  Allin"  was  one  of  the  obligors. 

or;andacoant  But  neither  of  thcse  objections  can  have  any  influence* 

the'writbffs^  There  is  no  necessary  discrepancy  between  the  bond  as 

ply  as  the  bond  declared  on,  and  a$  exhibited  ;  the  simple  fact  that  the 
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name  of  James  Allin  appeared  to  be  subscribed,  does  not    Spring  Tenn 
shew  that  he  is  an  obligor,  and  cannot  be  available  on       i^^a. 
demurrer.     Nor  is  it  a  legal  deduction,  from  the  identi-  Mm^ex'r^c. 
ty  of  names  in  the  seconit  count,  that  ^^  James  AUin^^  the  vs. 

obligor,  is  "  Jamts  •flHin"  the  obligee.  Wherefore,  as  the  r^^'' 
declaration  appears,  in  all  respects,  to  be  substantially  ©f  the  defend- 
good,  the  demurrer  to  it  was  properly  overruled.  «»t.  or  a  count 

The  plea  cannot  be  aided  by  the  familiar  doctrine  as  Itasbeingslgn- 
to  **  con/unon  of  parties ;"  because  the  saniie  person  was  not  ^  by  another, 
both  plaintiff  and  defendant.     Nor  can  it  be  sui^ained  on  defendant,  will 
the  ground  of  a  release  of  the  cause  of  action,  by  opera-  *>«  ■"^<^»«n*- 
4:^«  «#•!««  That  obligor  4- 

tlOn  of  law.  '  obligee  a^  the 

When  a  legal  cause  of  action,  once  subsisting^  has  been  ^'^^  person,  is 
suspended  by  the  voluntary  act  of  the  party  who  was  dnctfon^mtbe 
entitled  to  it,  it  is,  in  most  cases,  consickred  ^  released  '^^^^^^7  ^^  ^b« 

,  names. 

hy  law.  Thus,  if  the  obligee  marry  the  obligor,  and  there-  Voluntary  acts 
by  suspend  the  cause  of  action,  the  law  deems  the  mar-  \-^  obligee, 
riage  a  release  of  the  legal  obligation.  So,  if  a  creditor  his  right'^^i  sL 
make  one  of  several  joint  debtors,  or  joint  and  several  *><»":««  his  mwr- 
debtors,  his  executor  and  the  executor  qualify  as  such,  obiigor,  appoint 
the  whole  legal  obligation  is  thereby  extinguished  ;  for,  S^^^^^^^t 
as  an  executor  cannot  sue  himself,  the  creditor,  by  ap-  the'othce»  exec- 
pointing  one  of  his  debtors  his  executor,  voluntarily  sus-  ^enil^SuM 
pends,  and  thereby,  in  contemplation  of  law,  releases  the  the  came  of  ac 
cause  of  action  as  to  such  debtor  ;  and  a  release  to  one  ^1^^!!^^*  thek 
operates  as  a  release  to  all.  co-^iigors,  ai- 

Consequently,  if  the  bond,  in  this  case,  had  been  given  to  ene  ^  a 


re- 


to  the  testator,  (William  Shadburne,)  the  subsequent  ap-x  *®^p  *<>  ^W- 

polntment  of  one  of  the  obligors  to   be  his  executor  makeajjfntob^ 

would,  by  operation  of  law,  have  released  both  of  the  ligation,  paya- 

obligors  from  their  prior  legal  liability.     But,  James  Al-  ^^Jmse/cM,  u 

lin  could  not  make  a  contract  with  himself.     The  aggre-  » "^'^'^^  ^  *o*e 
.....  ,,  ,  ,.  -  latter,  and  is,  m 

gatto  menttum^  mdispensable  to  the  makmg  of  a  contract,  effect,  the  sole 
forbids  the  idea  of  an  agreement  between  James  Allin  in  obligation oithe 
his  individual,  and  the  same  James  Allin  in  his' fiducial  whom  the  obli- 
character.     As  to  him,  therefore,  there  never  was  any  gee  (thongh  his 

,     .       '  '  ^    own  name  is  to 

legal  cause  of  action,  because  there  never  was  any  con-  the  bond  as  a 
tract  imposing  on  him  any  legal  liability.  And  conse-  ^^SwTcS 
quently,  as  to  him,  there  was.  nothing  to  release  ;  and,  tion  at  law,  for 
surely,  the  fact  that  he  was  never  bound,  could  not  hav^  the  whole  sum. 
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-  Spring  Term    operated  as  a  release  of  the  obligation  of  Thomas  Shad- 

Min,  ex'rSre.       ^f?  therefore,  the  plea  can  be  sustained,  it  must  be  only 

jTJ'     ,     because  the  enJ&re  contract  was  a  nullity,  in  consequence 

Rep'8,    *    ^f  *^*  invalidity  as  to  Allin  as  a  co-obligor.     But  can 

^""^  '^  such  a  position  be  maintained  by  either  authority,  prin- 

ciple or  analogy  ?  We  think  not.  We  have  seen  no  di- 
rect authority  upon  this  point,  unless  it  can  be  found  in 
Debard  et  al  vs.  Crow.  [Manuscript  decision— Fall  Term, 
1831.]  In  that  case,  this  court  expressed  the  opinion, 
that  the  legal  liability  of  a  principal  obligor,  in  a  joint 
and  several  obligation,  was  not  affected  by  the  fact  that 
his  surety  was  one  of  the  obligees ;  but  that,  in  such 
a  case,  the  obligation  was  that  of  the  principal  only. 
There  would  be  no  difference  between  that  case  and  this, 
if  the  bond  in  the  latter  had  been  joint  and  several,  in- 
stead of  being,  as  it  is,  joint,  and  if,  also,  it  had  shewn 
on  its  face  that  Allin  was  only  a  surety.  But  these  dis^* 
crepancies  in  the  characters  of  the  two  cases,  are  not  so 
essential  as  to  subject  them  to  the  operation  of  different 
principles.  The  same  principle  must,  iii  our  opinion, 
govern  both  cases. 

If  a  principal  obligor  in  a  joint  and  several  obligation 
could  not  bar  an  action  against  himself  alone,  by  plead- 
ing that  another  person,  who  subscribed  the  bond  as  his 
surety,  was  obligee^  and  therefore  not  bound  as  a  co-obU- 
gor^  why  should  a  principal  in  a  joint  bond,  bar  a  suit 
against  himself  alone,  by  a  similar  plea  ?  In  each  case 
the  bond  would,  according  to  its  leg^al  effect,  be  the  ob- 
ligation of  the  defendant  only  :  and  that  is  the  reason 
why  he  could  not  avoid  it  by  pleading  that  another  per- 
son, who  had  signed  it,  as  his  surety,  was  not  bound  in 
law.^  The  reason  why  the  surety  is  not  bound  is  not  ma. 
terial  to  his  principal,  to  whom  the  same  reason  does  not 
apply.  Infancy,  coverture,  duress,  cr  the  fact  that  the 
obligee  and  surety  are  identical,  and  therefore  cannot 
make  a  contract,  would  each  be  legal  cause  for  exonera- 
ting the  surety  ;  but  they  are  all  personal,  and  no  one  of 
them  would  affect  the  principal  obligor,  to  whom  none 
of  them  applied. 
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In  a  joint  obligation,  as  well  as  in  a  joint  and  several    Spring  Term 
obligation,  each  obligor,  who  is  bound  at  all,  is  legally      -^^'3. 
liable,  in  BoKdo^  for  the  whole  undertaking.     A  party  to  Mm,  exV  4«c 
a  contract,  who  was  free  from  personal  disability  and    «j^^?' 
fraud,  and  who,  for  a  binding  consideration ,  freely  agreed        Rep^s. 
to  be  bound,  should  not  be  exonerated  merely  because  ,    ■  -  .  , 
another  person,  who  had  no  legal  capacity  to  bind  him-  joiot  and  seve- 
adf,  had,  in  form,  been  associated  with  him  as  an  appa-  Sfch'^o^Sf^lns 
rent  co-obligor.     Allin  could  not  make  a  contract  with  responsible  for 
himself  only  because  he  and  himself  are  not  two  persons  dertaJk^*  ^' 
— his    incapacity  was  personal,  and  did  not  apply  to 
Shadburne.     Allin  on  one  side,  and  himself  and, Shad- 
bame  on  the  other,  were  in  fact  and  in  law,  only  Shad- 
barne  as  one  party,  and  Allin  as  the  other  party  to  the 
contract.     Two  minds  only  were  engaged,  and   only 
those  two  consented.     Why  is  not  the  contract  legal  and 
binding  ?    And  why  is  it  not  the  sole  obligation  of  Shad- 
burne, just  as  it  would  have  been  if  a  /erne  coneri^  idiot, 
or  slave,  had  signed  with  Shadburne,  as  a  co-obligor  I 
Even  if  he  and  Allin  jointly  owed  the  consideration  of 
the  bond,  the  legal  effect  of  the  undertaking  seems  to  be 
that  be  is  bound  for  the  whole  amount.     It  is  his  obliga- 
tion, entered  into  freely,  and  for  a  legal  and  valuable 
consideration  ;  and  the  fact  that  the  obligor  jtistfy  owes 
one  half  cannot  extinguish  the  obligation,  or  alter  its  /e- 
pd  effect,  as  a  sole  liability  for  the  whole. 

In  such  case,  the  sole  Itgal  liability  would  be  coexten- 
sive with  the  entire  undertaking,  and  even  a  plea  tothe 
consideration  would  be  unavailing  at  law.     But  a  judg-  if  two  persons 
ment  for  the  whole  amount  of  the  bond  might  be  enjoin-  jointly  owe  a 
ed  in  equity,  and  the  obligor  exonerated,  by  decree,  from  ^  \  ^nd  for 
paying  to  the  obligee  more  than  his  part  of  the  conside-  '^>  payable  to 

*•  •    •      1    1  u*    r  L-   1    L  •      *i  one*  of    them- 

ration,  or  original  debt,  for  which  he  was  justly  respon-  skives,  he  who 
sible  prior  to  the  execution  of  the  bond.  wT**^]^"h 

But  the  bond  itself  could  not  be  votd;  and,  therefore,  bond,  to  his 


co- 


must  impose  a  Ugal  obligation  on  the  sole  obligor  for  its  H'^^Ii;^tt°be 
whole  amount.  Whether  the  consideration  be  joint  or  relieved,  in  e- 
several,  partial  or  commensurable,  cannot  be  essential  to  JayLnT'Sf^an 
the  Itgok  character  and  effect  of  the  obligation.  It  must  above  his  just 
be  either  totally  void,  or  a  sole  liability  for  tlie  whole  5^Si!°"  ""^  ^^"^ 
amount.     We  cannot  perceive  any  reason  why  it  should 
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Spring  Term    be  tcii.    There  was  a  competent  obligor  and  a  compe* 
^^2^^^       ^^^  obligee.    There  is  no  question  of  fraud,  or  duress, 
AViixiy  exW  4*e  or  of  a  want  of  consideration.     Allin  was  never  bound 
^-^V   ,     as  an  obligor,  because  he  had  no  legal  capacity  to  bind 
Rep^9,        himself.     Shadbume  had  sifch  a  capacity,  and  agreed  to 
Every  peraonca  ^  bound.     He  must  be  presumed  to  have  known  that 
pable,inlaw,of  AlUn  would  incur  no  legal  liability,  (if  such  be  the  law,) 
presttmedtoun-  because  every  person  of  legal  capacity  to  make  a  con- 
Si^iftrt^of  hb  ^^*^^*'  **  presumed  to  know  the  legal  character  and  eflPect 
contract.  of  that  contract.     He  should  be  presumed,  therefore,  to 

know  when  he  signed  the  bond,  that  Allin  incurred  no 
.  legal  responsibility  as  a  co-obligor,  and  that  consequent- 
ly the  bond  would  be  binding  on  himself  alone.  Know- 
ings or  being  presumed  to  have  known,  these  things,  he 
cannot  be  permitted  to  object  to  a  suit  on  the  bond  ac- 
cording to  its  legal  effect,  and  according  to  his  presumed 
understanding  of  it  when  he  signed  it. 

,_.  In   Tlnomas  vs.    Thomas^  S  lit.  8 — Sandtrs^  Heirs  vs. 

The  same  per-  ^ 

son  cannot  be  Sanders^  Executorsy  2  lb.  321 — AUen  vs.  Gray,  I  Mofu 
^iKStf  98— and  fjyk  vs.  GaUwood,  5  lb.  6— this  court  decided 
and  defendant,  only  that  the  same  person  could  not  be  both  obligor  and 
obligee,  and  could  not  be  both  plaintiff  and  defendant  in 
.  the  same  action.  But  not  only  is  there  no  intimation  in 
any  of  those  cases,  that  such  a  bond  as  that  which  we 
are  considering  would  be  void,  but  there  is  an  implied 
admission  in  all  of  them,  that  it  would  be  binding  on  an 
obligor  who  is  not  also  an  obligee,  and  that  a  suit  at  law 
could  be  maintained  on  it  against  those,  but  those  only, 
who  may  be  bound.  If  such  had  not  been  the  opinion 
of  the  court,  it  is  reasonable  to  presume  that,  instead  of 
arguing  to  prove  that  in  consequence  of  a  confusion  of 
parties  to  the  action,  it  could  not  be  maintained,  the 
court  would)  at  once,  have  said  that  the  bond  was  void 
altogether,  and,  therefore,  that  no  suit  at  law  could  be 
maintained  upon  it. 

In  MUn  et  al.  ys.  Gray  et  aL  (aiprer,)  Paul  Skidmore 
and  others  had  signed  a  bond  to  Paul  Skidmore  and  oth- 
er different  persons.  The  suit  was  brought  in  the  names 
of  all  the  obligees,  against  Paul  Skidmore  and  others  ; 
and  the  counsel  for  the  plaintiffs  having  endeavored  to 
shew  that,  ins  the  suit  had  been  abated  as  to  Skidmore> 


Digitized  by  VjjOOQIC 


OP  APPEALS  OP  KENTUCKY.  M 

the  action  could  be  maintained,  this  court  said  : — "  It  is    ^P«ng  Term 
true  the  replication  of  the  plaintiffs,  to  which  the  de*       ,1,^.^^ 
fendants  demurred,  and  which  was  adjudged  insufficient  AUin,ex*r  4*« 
by  the  court"  below,  alleys,  that  after  the  action  was    ojl^J|2L-^, 
commenced,  and  before  the  defendants  appeared  and        R^s. 
pleaded,  Skidmore  departed  this  life,  and  the  action  as  to  ' 
him  was  abated  ;  but  if  the  principle  of  law  be  as  we 
have  supposed,  {that  u,  tJiat  Skidmore  cmM  fiot  be  both 
plaintiff  and  defendant^)  the  action  was  irregularly  com- 
menced, and  being  erroneous  in  its  origin^  the  error  can** 
not  have  been  cured  by  the  snbKquent  abatement."  Here 
is  an  obvious  admission,  tacitly  and  virtually,  that  if  the 
snit  had  not  been  originally,  brought  against  Skidmore, 
it  might  have  been  maintained.     But  in  Debard  et  al  vs. 
CVow,  that  |K)int  has  been  directly  so  decided  j  and  we  hoot 
not  been  able  to  find  a  single  authoriiy  or  even  dictum  to  the 
contrary.     And   consequently,  as  principle  and  analogy 
seem  to  sustain  the  doctrine  ruled  in  Debard  et  al  vs. 
Crow^  we  have  no  disposition  to  overrule  or  unsettle  it. 

In  this  case,  if,  as  is  |>robable,  Allin  signed  the  bond  as 
surety^  only,  then  the  case  would  stand  thus  :  as  an  ex- 
ecutor was  willing  to  be  the  surety  of  a  debtor  to  the  tes- 
tator's estate,  or,  in  other  words,  was  willing  to  dispense 
with  security,  therefore,  and  therefore  only,  the  debtor 
insists  that  his  own  bond  is  void;  that  is,  that  it  cannot  be 
enforced  against  him^  because  he  gave  no  security,  or  be- 
cause his  surety  was  not  bound,  in  consequence  of  per**  - 
sonal  or  legal  incapacity  to  bind  himself.  • 

But  whether  Allin  signed  the  bond  as  surety,  or  as  a  co* 
principal,  is  not  essential  In  either  event,  Thomas  Shad* 
burne  was  sole  obligor,  and  the  bond  has,  as  to  him,  pre- 
cisely the  same  legal  efficacy  as  it  would  have  had  if  Al- 
lin had  never  signed  it. 

This  conclusion  appears  to  accord  with  principleyUnal' 
cgy,  atahmity  and  justice  ;  all  of  which  seem  to  oppose  the 
opposite  doctrine. 

There  is  no  confusion  of  parties ;  there  has  been  no 
release,  by  operation  of  law,  of  any  preexisting  legal  li- 
ability ;  the  bondy  according  to  its  legal  effect,  was,  ab 
origine,  a  sole  and  legally  binding  contract,  by  Thomas 
Shadburne,  to  pay  the  whole  aihount  ;  it  imposed  no  le- 
10 
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©priDg  Teito  gal  obligation  on  Allin ;  the  suit  is  brought  upon  the 
^^^^^^^^       bond,  as  the  sole  obligation  of  Shadburne  ;  and,  conse- 
^ttin,ex*r^e.  quently,  the  circuit  court  erred  in  overruling  the  demur- 
Shadl^rfie^s    -"er  to  the  plea. 

Bep'8.  Wherefore,  it  is  the  opinion  of  this  court,   (Judges 

Nicholas  dissenting,)  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  cause  remanded,  with  instruc* 
tions  to  sustain  the  demurrer  to  the  plea. 

Judge  Nicholas-— dissenting' ; — This  case  may,  in  effect 
.  and  substance,  be  fairly  and  briefly  stated  thus: — Thom- 
as Shadburne  and  James  Allin  executed  a  joint  oblifiration 
to  said  Allin,  for  the  payment  of  money,  who  now  seeks 
a  recovery  of  the  whole  amount  from  Shadburne,  by  an 
action  on  the  bond.  There  is  nothing  to  shew,  that  one 
was  principal  and  the  other  surety,  or  to  destroy  the  ne- 
cessary, usual  and  legal  inference  from  all  joint  contracts, 
that  they  mutually -and  equally  participated  in  the  bene- 
fit of  whatever  h  was,  that  constituted  the  consideration 
of  the  obligation — even  if  such  matter,  had  it  been  shewn, 
could  have  any  influence  in  the  determination  of  the 
question  of  Shadburne^s  liability,  whirh  it  is  not  conced- 
ed that  it  could.  That  AJlin  cannot  have  a  right  to 
maintain  an  action  on  this  obligation,  against  Shadburne, 
strikes  my  mind  with  the  force  of  a  self-evident  proposi- 
tion ;  but,  like  inost  other  propositions  of  that  sort,  it 
may  be  very  difficult  to  prove  it,  to  another  mind,  by- 
deduction  from  any  regular  -chain  of  reasoning.  His 
right  to  maintain  the  action,  is  admitted  to  be  unsustain- 
ed  by  any  precedent,  -except  that  of  Debard  vs.  Craw^ 
which  is  still  in  the  power  of  those  who  made  it«  to  re- 
voke as  an  authority.  The  cases  referred  to  of  AUen  vs. 
Gray — Sanders  vs.  Sanders,  Slc.  will  be  found,  on  exami- 
nation, to  have  no  bearing  whatever  upon  this,  and  not 
to  contain  the  slightest  intimation  in  favor  of  the  right 
to  recover  here.  The  case  must  have  often  occurred, 
from  the  awkward  efforts  of  ignorant  men  to  reduce 
their  agreements  to  writing  ;  and  as  the  books  furnish  no 
trace  of  any  adjudication,  or  even  dictum^  recognising 
the  right  to  maintain  such  action,  it  is  very  persuasive 
evidence  of  the  non-existence  of  sach  right.    I  cannot 
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perceive  how  it  is  to  be  maintained  upon  any  established    Spnog  '^^'^ 
legal  principle,  or  any  of  those  analogies,  upon  which  it       ^^^a* 
is  attempted  to  be  based.  AUtn,ex^r^e, 

It  is  attempted  to  be  likened  to  cases  of  joint  contract, 
where  one  of  the  contractors  is  a  married  woman,  a 
lanatic^  or  an  infant.  But  the  resemblance  is  not  discern* 
ed,  nor  can  it  be  admitted.  In  those  cases  the  sole  liabil- 
ity  of  the  other- joint  contractor  is  allowed  on  the  ground, 
that,  as  to 'the /eme,  tiie  lunatic,  or  the  infant,  it  was 
▼Old,  or  voidable,  from  a  want  of  capacity  to  make  an 
obligatory  contract.  Here  there  is  no  natural  or  legal 
incapacity  ou  the  part  o(  Allin  to  contract,  but  merely 
the  incapacity,  common  to  all,  of  contracting  with  him« 
self.  Can  he,  laboring  under  no  disability  to  contract, 
after  having  induced  another  to  enter  into  a  joint  con- 
tract with  him  to  himself^  be  fiermitted  to  allege  his  own 
disability  to  contract  with  himself,  as  a  ground  of  ex- 
emption from  his  share  of  the  obligation,  and  thereby 
cast  its  whole  burthen  upon  the  other,  as  if  it  had  been 
the  sole  contract  and  separate  liability  of  that  other  ? 
Reason  and  justice  will  promptly  answer  no.  I  think 
their  response,  is  the  response  of  the  law  also.  If  he  can 
be  permitted  so  to  do,  it  is  a  solitary  and  anomalous  in- 
stance, where  the  law  fiedls  to  estop  a  man  by  his  owa 
free  and  voluntary  act. 

The  legal,  as  well  as  natural  presumption  from  this, 
like  all  other  joint  contracts,  being  that  the  co-obligors 
were  joint  and  equal  participants  in  the  benefit  which  in- 
duced the  giving  of  the  joint  obligation,  Allin  can,  in 
justice,  recover  from  Shadburne,  no  more  than  a  moiety 
of  the  obligation.  But  if  it  be  sustained  as  a  valid  obliga- 
tion agains{  Shadburne,  upon  which  Allin  can  recover 
any  thing,  he  must  be  permitted  to  recover  the  whole. 
How  then  is  Shadburne  to  be  relieved  from  the  injustice 
of  being  compelled  to  pay  Allin  that  moiety  of  the  debt 
which  Shadburne  does  not  owe>  but  which  if  it  be  due 
from  any  one,  is  due  from  AUin.  himself  ^  There  is  no 
process  known  to  the  common  law,  by  which  he  could 
be  redressed.  The  recovery  in  this  action  must  be  for- 
ever final  and  conclusive  between  the  parties,  and  aftejr 
the  ^fi}!/>cii4Mfi  of  the  money*  in  the  course  of  this  judi- 
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Spring  Term     cial  proceeding,  Shadbnrne  would  never  be  allowed  to 

^J^^       recoupe  any  part  of  it,  in  any  other  suit  between  them 

AlUn,  ex'r  4*e  concerning  it.     It  is  needless  to  inquire,  whether  a  court 

^-     ^     of  chancery  would  interpose,  and  afford  relief,  in  ^such 

Rep^s,         case,  for  even  if  it  be  conceded  that  it  would,  that  could 

"  by  no  means  a£fect  the  question.  The  principles  of  the 
common  law,  as  expounded  in  its  own  courts,  are  based 
exclusively  upon  its  own  mode  and  power  of  action  in 
its  own  courts,without  reference  to  the  manner  in  which 
the  matter  might  be  treated  of,  or  acted  upon,  in  chan- 
cery. In  looking  to  results,  in  order  to  ascertain  the 
propriety  of  applying  any  principle  of  law  so  as  to  create 
a  legal  liability  in  a  new  case,  those  results  depend,  in 
the  estimation  of  the  law  judge,  exclusively  upon  the 
action  of  his  own  forum  upon  the  subject.  If  the  result 
so  ascertained,  operates  manifest  and  irreparable  injus- 
tice to  one  of  the  parties,  that,  of  itself,  conclusively 
shews,  either  that  the  supposed  principle  is  unknown  to 
the  law,  or  that  it  is  not  properly  applicable  to  the  giv- 
en case.  So  here  the  manifest  and  irreparable  injustice 
of  permitting  Allin  to  recover  from  Shadburne,  his,  A1-- 
lin^s,  own  share  Of  a  joint  liability,  is  an  unanswerable 
argument,  to  prove,  either  that  there  is  no  legal  princi- 
ple such  as  is  here  contended  for,  or  that  it  is  not  prop- 
erly applicable  to  this  case. 

It  is  no  fair  answer  to  this  view  of  the  subject,  to. say, 
the  contract  created  a  liability  upon  Shadburne,  though 
it  created  none  upon  Allin,  and  that,  therefore,  it  is  only 
making  Shadburne  shoulder  his  own  several  liability, 
and  not  the  joint  liability  of  himself  and  Allin.  This  is 
a  mere  .begging  the  question — a  mere  assumption  of  the 
liability  of  Shadburne,  which  is  itself  the  thing  to  be 
proved.  The  rational  deduction  from  the  circumstances^ 
as  presented  to  us,  is,  that  Allin  received  a  full  share  of 

'  the  consideration  upon  which  the  obligation  is  based; 
and  the  true  question  is,  whether  the  law,  under  those' 
circumstances,  will  permit  ^im  to  treat  the  obligation  as 
a  valid  one  against  Shadburne,  and  recover  its  whole 
amount  from  him.  The  fair  inference  from  the  face  of 
the  contract,  which  is  all  that  is  given  us  to  build  even 
a  conjecture  upon;,  is,  that  AUin  and  Shadburne,  by  a 
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joint  purchase,  or  otherwise,  incurred  a.liabili(y)  which    Spring  Term 
they  supposed  to  be  (i  joint  one,  to  the  executors  of  Wil-       ^  «  »  3  • 
liain  Sbadburne,  and  attempted  to  evidence  that  liability  jHHn^  exV  4*0 
in  an  obligatory  form,  by  executing  a  joint  note  to  the    ^.  J?"     , 
executors,  though  Aliin  himself  was  one  of  them.     If        Rep^i, 
this  attempt  to  create  a.  joint,  legal  liability,  be  pro- 
nounced idle  and  inefficacious  for  any  {Hirpose^  they 
each  stand  severally  responsible  to  the  estate  of  William 
Shadburne,  for  their  several  portions  of  the  debt,  as  if 
no  such  joint  liability  had  been  attempted  to  be  created; 
and  no  injustice  is  done  any  where.     But,  if  it  be  de- 
clared efficacious,  so  as  to  enable  a  recovery  against 
Shadburne  for  the  whole  amount,  it  puts  it  in  the  pow- 
er of  AUin  to  wrong  and  defraud  Shadburne,  to  the 
amount  of  one  half  the  debt ;  or  under  the  most  favora. 
ble   view  that  can  possibly  be  taken,  drives  Shadburne 
to  his  action,  to  recover  back  from  Allin,  the 'amount 
which  Allin  will  thus  have  wrongfully  collected  from 
him  ;  which,  in  a  very  supposable  case,  that  is  of  Allin's 
insolvency,  by  no  means  mitigates  the  hardship  and  in- 
justice of  the  result.  When  such  are  the  opposite  results 
of  these  two  modes  of  treating  this  contract,  or  attempt 
at  a  contract,  it  would  seem  to  me,  that  neither  law,  rea- 
son, or  justice,  can  hesitate  in  making  the  election  be- 
tween them. 

But  it  is  said,  that  Shadburne,  being  bound  to  know 
the  law,  must  be  presumed  to  have  known  that  though 
Allin  signed  the  note  with  him  as  a  joint  obligor,  yet  he 
was  not  bound  thereby,  and  thereiore  he,  Shadburne.  . 
understood  that  he  was  incurring,  and  was  willing  to  in-  . 
cur,  a  sole,  several,  liability,  for  the  whole  debt.  This 
argument,  in  addition  to  the  objection  that  it  contains 
an  assumption  of  the  thing  to  be  proved,  is  liable  to  the 
farther  objection^  that  it  is  a  false  deduction  from  its  own 
premises.  For  though  Shadburne  knew  that  Allin  was 
not  bound,  it  does  not  follow  that  he  either  knew  that 
he  would  be,  or  was  willing  that  he  himself  should  be 
bound,  for  the  whole  debt.  He  might  well  reply,  that 
be  knew  that  they  were  both  bound,  or  neither  was,  and 
if  he  had  not  known,  the  law  would  not  |)ermit  Allin  to 
turn  it  into  a  sole  liability  upon  him,  he  never  would 
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Spring  Tenn     have  Signed  a  note  for  the  whole.     Or  he  might  retort 
1838.        jjjjg  reasoning  on  Aliin,  and  say,  you  knew  that  where 
Jlttin,exW^e  two  equally  capable  and  willing  to  contract,  do,   for  a 
vs.-    ^     mutual  consideration,  enter  into  a  joint  obligation,  they 
EepU^  '    **^  equally  bound,  and  if,  from  any  cause,  it  is  legally- 
^-  inoperative  as  to  one  of  us,  it  roust  be  inefficacious  as  to 

the  other  also  ;  and  as  you  knew  you  could  not  contract . 
with  yourself,  when  you  took  our  joint  obligation  to 
yourself,  you  knew  it  could  have  no  legal  effect,  and 
therefore  was  willing  it  should  not  be  obligatory  on  me. 
The  one  process  of  reasoning  is  as  satisfactory  and  con- 
clusive as  the  other,  and  equally  well  adapted  to  a  ra* 
tional  result. 

Strip  the  case  of  the  immaterial  circumstance  of  the 
contract  being  reduced  to  writing,  and  suppose  it  an  at- 
tempt to  create  a  joint  parol  agreement,  for  a  considera* 
^  tion  jointly  received,  to  pay  AUin,  as  executor,  a  sum  of 
money.     It  will  not  be  pretended  by  any  one,  that  a  re* 
•  covery  could  be  allowed  against  -  Shadburne,  upon  sucb 
agreement,  lor  the  whole  amount.     The  law  would  pro- 
nounce such  attempted,  joint  contract  a  nullity,  and  in 
.    lieu  of  it,  would  create  an  implied  contract  upon  Shad* 
burne,  to  pay  his  half  only  of  the  debt.     The  same  re* 
suit  must  follow  the  contract  when  clothed  in  the  form 
of  a  written  obligation.    It  can  acquire  no  validity  from 
the  mere  circumstance  of  its  being  in  writing.  The  legal 
'    impossibility  of  a  man's  making  an  obligatory  agreement 
for  any  purpose,  by  entering  with  another  into  a  joint 
contract  to  himself,  applies  equally  to  either  mode,  and 
renders  such  attempt  utterly  abortive. 

The  impropriety  of  making  this  writing  obligatory 
upon  Shadburne,  may  probably  be  further  and  better 
illustrated  by  a  few  supposable  cases  : — A,  B  and  C  are 
desirous  that  something  shall  be  done,  or  left  undone 
by  A,  and  to  induce  him  thereto,  B  and  C  are  each 
willing  to  incur  a  several  responsibility  of  indemnity, 
to  the  extent  of  one-third  the  liability ;  but  possessing 
no  better  information  than  AUin  and  Shadburne  had,  of 
the  proper  mode  of  drafting  legal  obligations,  they  enter 
into  an  agreement  like  this:  ^<We,  A,  Band  C,  promise  to 
indemnify  A,  &c."    Could  A?  upon  sqch  a  covenant,  be 
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permitted  to  recover  a  full  and  entire  indemnily  from    Spring  Term 
B  and  C  ?  il^i. 

Or  suppose  the  obligee  in  a  bond,  sign  it  ^itii  another,  •^tfm»  ex'r  ^e 
as  joint  sureties  forihe  principal.     In  the  event  of  the    shadbume*s 
obligor's  insolvency,  could  the  obligee  recover  the  whole        Rep'i. 
amount  from  the  other  surety  ?     Or  suppose  A  and  B 
enter  into  a  joint  obligation  to  the  wife  of  A — could  A, 
in  the  name  of  himself  and  wife,  recover  the  whole 
from  B  ? 

The  ready  response  that  must  await  each  of  these 
queries,  from  every  intelh'gent  mind,  upon  principles  of 
mere  abstract  justice,  is,  in  my  opinion,  the  response  of 
the  law  also;  and  equally  forbids  the  recovery,  by  Allin, 
of  the  Vhole  of  this  debt  from  Shadburne. 

Suppose  A,  B  and  C,  co-partners  in  trade;  that  A 
sells  something  to  the  firm,  and  receives  from  B  the 
note  of  the  firm  for  the  payment  of  the  purchase  mo- 
ney. Could  he  recover  in  an  action  upon  the  note  against 
B  and  C,  or  either  of  them  ?  Certainly  not  against  C, 
for  B  had  no  authority  to  bind  C,  as  his  partner,  except 
by  a  contract  which  would  be  mutually  and  equally  ob- 
ligatory upon  the  whole  firm.  Could  he  then  recover  from 
B  the  whole  amount,  as  upon  his  sole  and  separate  obli- 
fration,  after,  by  his  acceptance  of  the  note  in  that  forms 
having  recognized  B's  authority  to  use  the  name  of  the 
whole  firm  in  that  way  ?  It  surely  cannot  seriously  be 
contended  that  he  could.  Then  I  ask  for  a  discrimina- 
tion to  be  drawn  between  that  case  and  this.  £very  ar- 
gument which  is  used  to  fasten  a  liability  upon  Shad- 
burne, equally  applies,  and  will  as  necessarily  fix  it  up- 
on 6.  Nor  will  it  do  to  postpone  the  determination  of 
that,  or  any  such  supposable  case.  In  the  adoption  of 
any  new  principle,  or  in  the  application  of  any  supposed 
old  principle  to  a  new  class  of  cases,  we  must  look  dili- 
gently around,  to  see  whither  it  is  to  lead  us.  If  its 
destination  is  inevitable  error,  we  are  bound  to  pause 
and  forbear  its  application.  It  is  the  duty  of  a  judge, 
to  be  ever  timid  in  the  pursuit  of  any  path  where  he 
can  find  no  foot  print  of  a  predecessor.  I  like  not  the 
maze  into  which  I  think  I  see  that  we  are  to  be  led  by 
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Spring  Term    adopting  the  principled  of  tlie  opinion  delivered  by  the 

*®'®*       court,  and  must,  therefore,  withhold  my  assent. 
^Uin,  ex'r  ^e       If  some  effect  must,  perforce^  be  given  to  this  contract, 
J*-      ^     and  Shadburne  rendered  liable  upoa  it,  much  the  most 
Rep'8.        icg^h  ^^  well  as  equitable,  turn  to  give  it,  would  be  to 
'-  treat  Allin's  co-executor  as  sole  obligee,  and  allow  a  re- 

covery by  him,  or  his  representatives,  against  Allin  and 
Shadburne  both.  I  by  no  means  concede  that  this  could 
be  done,  but  suggest  it  as  the  better  and  much  the  most 
plausible  mode  of  giving  effect  to  the  contract,  so  as  to 
^bind  Shadburne. 

Judge  Underwood — concurring  with  the  Chief  Justice  : — 
The  principles  which  rule  this  case  being  questioned  by 
Judge  Nicholas,  I  am  induced  to  state  the  grounds  of  my 
opinion.     I  shall  do  it  in  a  few  words. 

<^  A  contract  is  an  agreement,  upon  sufficient  consider- 
ation, to  do  or  not  to  do,  a  particular  thing  "  A  man  can- 
not pass  a  consideration  from  himself,  to  himself ;  and 
hence  no  man  can  make  a  contract  with  himself.  The 
thing  is  impossible. 

All  persons  who  execute  written  contracts  as  obligors, 
must  be  regarded,  if  bound  rhereby,  either  as  principals, 
or  sureties.  A  man  cannot,  as  principal,  contract  with 
himself,  not  only  -because  he  can  pass  no  consideration 
to  himself,  upon  which  to  base  the  contract,  but  like- 
wise, because  he  is  both  morally  and  physically  incapa- 
ble of  receiving  from  himself  a  payment  of  the  debt 
contracted,  and  of  coercing  himself  to  perform  by  legal 
remedy.  It  is  equally  impracticable  for  a  man  to  create 
an  obligation  to  himself,  as  the  surety  for  another.  He 
cannot,  by  any  device  of  the  sort,  make  the  debt  due  by 
the  principal  mpre  safe.  It  is  idle,  therefore,  to  look 
upon  a  man.  as  a  surety  to  himself,  for  the  debt  which 
another  owes  him. 

In  this  case,  the  question  is,whether  Shadburne  is  dis- 
charged from  his  written  promise,  because  Allin  signed 
the  instrument  as  co-obligor  to  himself.  Allin's  signature 
could  impose  no  obligation  upon  him,  to  himself,  for  the 
reasons  stated.  How  can  his  signature  vacate  Shad- 
bume's  covenant  ?    If  a  consideration  passed  from  Allin 
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to  Shadburne,  then  an  essential  ingredient  to  constitute    Spring  Term 
a  contract,  exists  as  between  them,  and  a  promise  or       ^^'3. 
covenant  founded  thereon,  ought,  in  justice,  to  be  en*  juun,  ex^r^^c 
forced.     Why  shall  it^be  void  if  Allin  perforins  the  idle  Y" 

act    of  putting  his  signature  to  the  instrument  ?      If  a        Rep^t^ 
stranger  had  forged  his  signature  to  the  instrument,  the 
forgery  would  not  vitiate  the  contract,  and  exonerate 
Shadburne.     AlUn,  by  putting  his  name  as  an  obligor,  .    . 

can  no  more  make  it  a  contract  with  himself,  than  if  his 
name   was  forged.      His  signature,  signed  by    himself  '  - 

or  another,  can  neither  benefit  nor  injure  Shadburne* 
Wherefore  then  shall  he  be  exonerated  from  the  pay- 
ment of  th^  sum  he  has  stipulated  to  pay,  and  for  which^ 
if  he^e  principal,  he  has  received  an  equivalent,  accord- 
ing to  legal  presumption  ?  If  he  received  no  considera- 
tion, if  he  merely  executed  the  instrument  as  surety  for 
Allin,  who,  being  executor,  might  have  supposed  that  he 
could,  in  his  individual  capacity,  execute  an  obligation 
to  himself  as  a  fiduciary,  then  I  think  Shadburne  is  not 
bonnd.  He  might  defend  upon  the. ground,  that  there 
was  no  consideration :  for  if  ther6  be  no  consideration 
passing  to  the  principal,  none  can  pass  to  him  .who  signs 
as  surety  merely.  There  is  no  debt  which  Shadburne 
can  pay  as  surety  for  Allin,  because  Allin  cannot  owe 
himself 

Those  who  enter  into  obligations  with  infants,  or  femes 
covert  are^  bound  by  them,  notwithstanding  the  infant 
GO-obh'gor,  or  feme  covert^  is  not  ;  and  yet  the  obligors 
who  are  bound  may  insist  with  truth,  that  they  would 
not  have  entered  into  the  contract  at  all,  had  they  known 
that  the  ii^fant,  or  feme  covert^  could  escape  contribution. 
Nonage  and  covjerture  are  facts  of  which  we. may  be 
ignorant.  The  law  allows  no  one  to  be  ignorant  of 
•  the  principle,  that  a  man  cannot  contract  with  himself. 
Consequently,  there  is  more  reason  to  exonerate  a  man 
from  his  obligation,  when  an  infant,  or  feme  covert^  unites  - 
with  him  in  its  execution,  than  there  is  when  the  obligee 
performs  the  idle  act  of  signing  as  a  co-obligor. 

The  effect  of  a  note  executed  by  a  member  of  a  firm, 
in  the  name  of  the  firm,  to  a  co-partner  in  his  individu- 
al capacity,  for  goods  or  produce,  did  at  first  present 
11 


Digitized  by 


Google 


82  DECISIONS  OF  THE  COURT 

Spring  Term   gome  difficulty.     I  do  not  deem  it  important  now,  to  at* 
^^^.^^^       tempt  explaining  and  elucidating  it,  because  the  present 
Letcher       case  is  manifestly  not  one  of  that  character,  and  it  will  be^ 
Bankc    ^itk  ^^°^^  enough  to  dispose  of  that  case  when  it  comes. 

Allin  being  styled  executor  in  the  obligation  sued  on, 
cannot  render  his  signature  as  an  obligor  efficacious. 
That  is  merely  descriptio  persowB, 


Debt.       Letcher  vs.  Bank  of  the  Commonwealth. 

[Mr.  Owsley  for  Plaintiff;  Mr.  Crittenden  foi"  Defendant.] 
From  thb  Circitit  Court  for  Garrard  County. 

Aprils.        Chief  Justice  Robertson  did  not  sit  in  this  case. — Judge  Uit  der« 
WOOD  delivered  the  Opinion  of  the  Court. 

in'to^wttrt^  This  cause  was  heretofore  in  this  court.  A  report  of 
Error  in  the  Re-  the  case  may  be  found  in  3  J.  J.  Marshal^  195.  We  re- 
Jtf^iiAa// iss!  ^^^  ^^  **  *^**  ^  statement  of  the  case,  and  for  the  principles 
settled.  It  is  proper  to  remarks  that  the  word  fwt  has 
been  interpolated,  by  the  reporter  or  printer,  in  the 
17th  line  of  page  197,  whereby,  as  it  reads,  the  court  is 
made  to  assert  a  proposition  which  is  at  war  with  the 
long  settled  principles  of  the  law.  The  manuscript 
opinion  does  not  contain  the  word  thus  improperly  in- 
serted. 

SttinJh«i1Sdl       ^P^"  **^  ^®^""*  ^^  ^^^  ^*"^  *^  *^®  ^*»'^"»^  court, 
differing  in  opi-  Letcher  filed  three  pleas  ;  to  two  of  which  the  bank  fil- 

ronofthecircdt  ®^  demurrers,  which  were  sustained.     We  diflFer  as  to 
conft,   on  the  the  validity  of  the  pleas  demurred  to.     I  think  they  con- 
pom  ,pre     8.    gjj^yjg  „^  defence  to  the  action.     Judge  Nicholas  is  of  a 
different  opinion.     The  consequence  is,  that  the  judg- 
ment of  the  circuit  court,  sustaining  the  demurrers,  is 
affirmed. 

^'pS^mt?"^^      A  *"^*  ^^^^  Pla<^e  "Pon  the  issue  JQined  on  a  plea  of 
paymefit. 
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It  seems  from  the  proof,  that  the  note  sued  on  was  dis-    Spring  Temn 
counted  at  bank,  and  the  amount  thereof,  less  by  the       iss-s. 
discount,  paid  to  Wilson — the  Letchers  being  his  sure-       Letcher 
ties  only.  After  the  note  became  due,  another  note,  sism- .         ts. 

ed  by  the  same  obligors,  and  for  the  same  amount,  was,  — — — 

presented  by  the  principal  obligor  to  the  bank,  for  dis-  Facts c>f the ca»e 
count,  and  was  accordingly  discounted.  The  amount  of .  peared in. proof 
this  last  note  was  not  paid  over  to  Wilson;  but,  accord*  . 
ing  to  the  usage. of  the  bank  upon  discounting  notes  for  . 
the  purpose  of  renewal,  a  credit  was  entered  on-  the 
books  o(  the  hank,  in  favor  of  Wilson,  for  the  amount  of 
the  note  sued  on.  The  witness  stated,  that  it  was  the 
custom  of  the  bank,  when  notes  were  renewed,  to  deli- 
ver up  the  old  note,  if  applied  for  ;  hut  whether  the  note 
suevl  on  was  then  applied  for,  and  delivered  up  to  Wil- 
son, he  could  not  say.  It  moreover  appeared,  that  a 
third  note,  purporting  to  be  signed  by  the  same  obligors, 
had  been  presented  by  Wilson,  for  discount,  and  was  ac- 
cordingly discounted  by  the  bank.  When  this  third 
note  was  discounted,  Wilson  owed  the  bank  two  debts — 
one  being  the  note  discounted,  which  renewed  the  note 
sued  on.  The  object  in  presenting  the  third  note,  was 
to  consolidate  both  debts  in  a  new  note.  After  the  third 
note  was  discounted,  no  money  was  paid  to  Wilson  ;  but 
the  pro(;eeds  of  the  third  note,  less  by  the  discount, 
were  credited,  according  to  the  custom  of  the  bank, 
against  the  notes  previously  given  by  Wilson  &c.,  and 
which  were  renewed  by  the  discount  of  the  said  third 
note.  It  seems  that  this  third  note  was  afterwards  put 
in  suit  by  the  bank,  and  the  Letchers  were  exonerated 
from  its  payment,  upon  the  plea  of  rum  est  faclwn. 

Upon  this  evidence,  the  court  instructed  the  juryto 
find  for  the  plaintiffs — allowing  certain  credits.  The 
propriety  of  this  instruction  is  the  only  remaining  ques- 
tion. 

If  the  proceeds' of  the  second  note,  discounted  to  re- 
new the  note  sued  on,  shnoiild  be  applied  as  a  payment, 
then  the  note  syed  on  has  been  fully  satisfied,  and  the  in- 
struction of  the  court  wa$  erroneous.  But  if  the  pro- 
ceeds of  the  second  note,  and  which  were  entered  as  a 
credit  to  Wilson  &c.,  in  order- to  balance  their  liability  # 
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Spring  Term    for  the  note  sued  oiit  onght  to  be  entirely  disregarded, 
18  3  3.        ji^gjj  jj^g  iostruction  of  the  court  was  correct. 
Letcher  "^^  leave  out  of  view  the  third  note,  because  the  Letch- 

vB.,^  ^       erg  avoided  its  payment  by  the  |>Iea  of  non  est  factum^  and 

we  are  not  disposed  to  have  a  just  debt  paid  by  a  note  in 

A  j^jj^^^l^^  part  or  altogether  forged..  When  the  third  note  was  dis- 
fraad  or  iiupo-  counted,  the  president  and  directors  of  the  bank,  no 
a ^crwiu*' fo^^^^  doubt,  believed  it  to  be  genuine.  If  they  were  induced 
pajmcnt  -  ag,  to  givc  a  credit  by  fraud  or  imposition,  we  think  it  cqirt- 
ofVnote™ Wch  Patent  for  them  to  cancel  that  credit,  and  refuse  to  abide 
tunw  out  to  be  by  it,  upon  the  discovery  of  the  fraud  or  imposition.  It 
o'rmpart^imiy  ^^  certainly  an  imposition  upon  the  bank,  on  the  part 
dwregard  the  of  VVjlsoo,  to  offer,  as  genuine,  a  spurious  note. 
cancel  the  cred-  Nothing,  however,  in  the  present  record  will  author- 
^  ize  us  to  denounce  the  second  note' in  any  res[>ect.     We, 

therefore,  feel  ourselves  bound  to  regard  it  as  a  genuine 
note,  discounted  in  good  faith,  for  the  purpose  oi  renew* 
ing  the  note  sued  on.  In  like  manner  we  regard  the 
credit  given,  in' order  to  balance  the  first  note,  or  the 
note  sued  on,  as  fairly  made,  and  not  su|)erinduced  by 
fraud.  At  least,  we  think  the  jury,  from  the  evidence, 
for  °r deS^!L'  ^®*^  *^  authorized  to  regard  it.  The  effect  of  the  credit 
cored  by  a  pre-  SO  given  is  to  be  considered.  Was  it  an  extinguishment 
nSwhicS  or  payment  of  the  first  note  ?  We  think  it  was,  and  that 
become  due,  is  U  can  be  SO  regarded  without  at  all  militating  against  the 
ofthedebt^^^Bttt  doctrine,  that  one  note  cannot  be  pleaded  by  way  of  ac- 
j  if  the  parties  to  cord  and  satisfaction  for  another,  duc  at  the  time  the  sec- 
are  different,  it  ond  is  executed,  when  the  parties  to  both  are  the  same, 
may  be  pleaded  When  the  parties  are  not  the  same,  one  note  may  be 
andsatisTaction.  pleaded  as  accord  and  satisfaction  of  another.  Hanson 
^  Where  a  Bank  vs.  Coxcan^  7  Monroe^  674.  In  the  case  of  Harldn  vs. 
for^the  purpose  Wtngolfs  Mm\  2  J.  J.  Marshallj  38,  it  was'  said, 
of  renewing  a  4i  notes  may  be  a  good  payment  if  they  are  accepted  as 

foricer  loan,  tn  ,    „      «        i    .  ti     i  *  i     o'  ^      i        %v 

theusuaiway,  such."    In  that  case,  Harlan  paid  off  a  note  due  \>in- 

leemi^^b^*^"  8*^'^'  ^^  executing  his   note  to  Warren.       In  the  case 

quivalcnt  to  a  of  Costh^nan  VS.  Holmcs^  4  /.  /.  Marshall^  3,  it  was  said, 

an'ui&ndMt  *'  ^*^"  ^  ^^^^  "  continued  by  renewing  notes,  each 

payment  of  the  renewal  is  to  be  regarded  as  a  new  contract.     The  old 

md-ely^^*^?^  contract  is  then  settled,  and  the  old  note  is  then  gener- 

one  note  as  sa-  ally  Cancelled.      These  transactions,  of  renewing  debts 

tisfaction  of  an*    t  ^  •      i      <    ^  *         <■  •  a- 

.»iher.  4  by   new  notes,  are  equivalent  to  paying  the  existing 
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debt,  and  again  borrowing  the  money.     The  old  debt    Spring  Term  . 
is  paid  off  by  the  new."  /  i  » 3  3 . 

Now,  according  to  the  ordinary  course  of  business  in       Letcher 
bank,  as  proven  by  the  testimony  in  this  case,  there  is  a        ^'^: 
record  kept  of  the  renewal  and  continuation  of  debts  by  - 
new  notes.     When  the  new  note  is  discounted,  the  mon-  ii.?^^^*^?  •*^®' 

'  ^  tne^"  a  note  wm 

ey,  which  the  drawer  ol  the  note  is  entitled  to  in  conse-  givenforaioan^ 
quence  oi  the  discount  of  his  note,  instead  of  being  paid  pL'^i^l^t  J?  a 
over  to  him,  is  applied,  by  an  entry  on  tlie  books  of  the  similar  note  al- 
bank,  in  payment  or  discharge  of  the  old  note.     This  is  ©^  of  foj^to 
substantially  the  same  thing  as  if  an  entry  v/as  made  on  bedecide^  by  a 
the  back  or  face  of  the  old  note,  **  satisfied  by  payment  ^^^' 
in  full."     And  the  whole  transaction,  is  equivalent  to 
drawing  the  money  resulting  from  the  discount  of  the 
new  note,  and  then  paying  it  back  in  discharge  of  the 
old  note.     When  a  credit  is  thus  fairly  entered  by  the 
bank,  and  no  improper  practice  has  been  resorted  to  in 
order  to  procure  it,  we  see  no  reason  why  it  sirould  not 
be  enforced  as  a  payment.     The  new  notes  executed  to 
the  bank,  are  not  notes  for  the  original  debt ;  but  they 
are  independent  notes,  offered  for  sale  in  order  to  raise 
funds  to  pay  off  the  old  debts.     The  contracts  are  essen- 
tially distinct.     If,  theiefore,  the  bank  has  taken,  in  suc- 
cession, a  dozen  notes,  they  are  not  to  be  considered  as  a 
do2en  notes  given  for  the  same  debt,  but  as  so  many  dis- 
tinct notes,  each  founded  upon  a  separate  consideration, 
to  wit  :  a  new  loan  on  the  part  of  the  bank  to  the  drawer. 
It  is,  therefore,  liot  like  giving  a  dozen  notes,  for  the  same 
consideration,  to  the  same  person.     We  are  consequently 
of  the  opinion,  that  if  the  new  contract,  made  with  the 
bank,  by  the  discount  of  the  second  note,  was  not  affect* 
ed  by  fraud  or  deceit ;  if  it  was  obligatory  upon  the  par- 
ties, being  fair,  and  tlie  credit  in  discharge  of  tlie  note    . 
sued  on,  being  consequently  fairly  obtained,  the  old  note 
has  been  paid  off. '  These  things  should  have  been  left  to 
the  jury.     The  instruction  of  the  court  was  positive,  and 
allowed  the  jury  no  discretion. 

*  The  judgment  must,  therefore,  be  reversed  with  costs, 
and  the  cause  remanded  for  a  new  trial,  to  be  conducted 
in  conformity  to  this  opinion. 
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Spring  Term 
^883. 


Dewt.       Blanchard  vs.  The  Maysville,  Washington, 
Paris  and  Lexington  Turnpike  Co. 

[Messrs.  Morehead  and  Brown  for  Appellant :  Mr.  /Crittenden  for  Appellee.] 
From  the  Circuit  Court  for  Mason  County. 

.9pril  10.  ChiefJustice  Robertson  delivered  the  Opinion  of  the  Court — in 

which  Judge  Underwood  did  not  concur. 

Suit  for  the  da-  This  is  an  action  of  debt,  instituted  by  David  Blanchard 
^Jmy  hid^'a-  against  "  the  MaysvUkj  fVashington,  Paris  and  Lexington 
warded  the  pltf.  Turnpike  Road  Company, ^^  to  recover  two  hundred  and 
oTtheroadtlnV  twenty  dollars,  assessed  (upon  a  writ  ot  ad  quod  damnum,) 
his  land.  as  the  damage  resulting  to  him  from  the  location  and  con- 

struction of  the  turnpike  road  of  the  company  through 
bis  land. 

After  setting  forth  the  acts  of  assembly  in  corporatiog 
the  company  and  definmg  its  rights,  powers  and  duties, 
the  declaration  avers  that,  as  the  company  was  desirous 
to  extend  its  road  through  Blanchard's  land  without  de- 
lay, he  agreed  that  it  might  progress, without  first  ascer- 
taining and  paying  the  amount  of  damage  which  he 
would  sustain  ;  but  with  the  express  understanding,  that 
he  claimed  damages,  and  th;it  the  company  would,  Ib 
reasonable  time,  proceed,  according  to  the  13th  section 
of  its  original  charter,  to  have  the  damages  assessed, 
lemd  would,  when  so  assessed,  pay  to  him  the  ascertained 
amount ;  that,  accordingly,  the  company  ^^  healed  and 
liod  partly  constructed,^^  the  road  through  his  land  ;  when, 
pursuant  to  the  agreement,  and  at  the  instance  and  upon 
the  motion  of  its  managers,  a  writ  of  ad  quod  damnum 
was  issued,  by  order  of  the  county  court  of  Mason,  for 
assessing  the  damages  which  would  accrue  to  him  in  con- 
sequence of  the  construction  of  the  road  through  his 
land  ;  that  the  damages  which  he  had  sustained  and  teould 
smtain^vrere  assessed  to  two  hundred  and  twenty  dollars, 
and  that  the  inquisition  having  been  reported  to  the 
county  court,  and  approved,  the  court  made  an  order 
directing  the  company  to  pay  the  two  hundred  and  t wen- 
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ty  dollars,  and  declaring  that,  upon  making  payment,    spring  Term 
bat  not  otherwise,  it  might  use  the  road.  The  declaration,        i  ^  3  3  • 
aAer  exhibiting  the  order  for  the  writ,  the  inquistion  it-     Blanehard 
self  and  the  order  thereon,  concludes  by  averring,  that  '^«- 

the  company  had  funds  sufficient  for  paying  the  damages    ':i^!^ktcQl 
assessed,  and  have  failed  and  refused  to  do  so ; — but  nev-  ' 

ertheless  had  completed  and  continued  to  use  the  road 
through  his  land. 

The  company  demurred  to  the  declaration;  and  the  Judgment  of  the 
circuit  court  sustained  the  demurrer,  and  thereupon  gave  *^*^*  *^"*' 
jucig'ment  against  Blanehard. 

As  the  company  is  sued  in  its  true  corporate  name,  and 
ss  the  declaration  is  in  apt  form,  and  pontains  appropri- 
ale  allegations,  two  questions  only  will  be  considered  by 
this  court — JF^rtf:  does  the  declaration  shew  that  the  ap- 
pellant has  any  cause  of  action  against  the  apjiellee?  /Sec- 
mid:  is  debt  an  appropriate  action  ? 

I.  Whatever  diversities  may  be  supposed  to  exist  be-  An  action  may 

tween  the  ancient  and  modern  decisions,  a^  to  the  capacity  ^;  "*"»*wned 

,.,.,-,  ,  "gainal  a  corpo- 

of  a  corporation  to  bind  Itself  by  express  contract  Without  ration,  upon  a 

its  common  seal,  and  however  undefined  the  cases  may  be  IS^by'^h  ™Juiu 

supposed  to  l)e,  in  which,  according  to  many  authorities,  pte  bj  which  it 

such  a  capacity  exists,— there  can  be  no   doubt  that  a  "^   which'^^i 

iUUuiory  corporation  may  be  liable  to  an  action  upon  a  "ults,  by  impii- 

liability  imposed  by  its  charter,  or  resulting,  by  implica-  ^*m°iu*Lta*  « 

tion  of  law,  from  its  acts ;  and  records  and  judgments,  *>PO'i    «  j«dg- 
even  erroneously  rendered,  on  parol  contracts,  but  unre- 
versed and  not  void,  may  impose  legal  liability  on  all 
corporations. 

Whether  the  declaration  shews  any  such  legal  cause  of  Theactincorpo 

'action  in  this  case,  may  depend  uppn  the  proper  inter-  noting  the  Mayi* 

pretation  of  the  ISth  section  of  an  act  of  1829,  {Session  ^i^n,*P^^ 

dcts^  p.  155,)  by  which  the  company  was  first  incorpo-  ^-«[-.Tani.  Co. 

rated,  and  which  section  is  as  follows: — ^^  that  it  shall  and  of  indemnity^for 

may  be  lawful  for  the  president  and  directors,  by  and  ^'^  owner  thro' 

with  their  superintendants,  engineers,  artists,  workmen  road  may  pass! 

and  laborers,  with  their  tools  and  instruments,  carts,  ^"1  ^*    "*y 

11  .  1    .    .    .  -    ,  .      pre^entthecon- 

wagons  and  other  carriages^  and  their  beasts  of  draught  stmction  of  the 

and  burthen,  to  enter  upon  the  lands,  in  and  over,  con-  I^n*tfi*the^dlSi 

tiguous  and  near  to  which  the  intended  road  shall  pass,  geaareaa 

having  given  notice  of  their  intention  to  the  owners  and  ^  ^  ' 
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Spring  Term    occupiers  thereof,  or  their  agents  :  provided,  that  if  the  said 

^^^^^^      owners  or  agents  shall  not  agree  with  the  said  turnpike 

Blanekard     road  company  as  to  the  damages  which  he  or  she  may  be 

M     ^fr  T       entitled  to,  then  it  shall  be  the  duty  of  the  said  president 

^Turnpike eol  ^^^  directors  of  said  turnpike  road  company,  to   make 

application  to  the  county  court  of  Mason,  for  a  writ  of 

ad  quod  damnum^  to  assess  the  damages  which   may  have 

been  swtained  bv  such  party  ;  and  such  proceedings  shall 

thereupon  be  had  as  are  directed  by  law  in   relation   to 

tlie  establishment   of  public  roads ;  and  the  jury  ijhaU 

take  into  consideration,  the  advantages  and  disadvan- 

tagres  resulting  to  the  party  claiming  dama]^es  from  the 

establishment  of  said  road,  and  upon  payment  of  the 

damasres  so  assessed,  or  where  no  damages  are  assessed, 

it  shall  be  lawful  for  said  president  and  directors  to  open 

and  make  said  road,  and  to  dig  and  carry  any   stone, 

gravel,  earth,  or  other  materials,  necessary  for  making 

and  repairing  said  road." 

This  section  secured  to  owners  of  land,  through  which 
the  tow}  should  he  constructed,  indemnity  for  any  dam- 
ages  which  they  should  sustain  in  consequence  thereof, 
and,  in  effect,  provides  that  the  company  should  not  run 
its  road  through  any  person's  land  unless  the  ovmer 
should  consent  thereto,  or  unless  it  should  proceed,  in 
the  mode  prescribed,  to  ascertain  the  damages,  and  should 
pay  the  assessment.  The  owner  of  the  land  might  ob- 
ject to  the  construction  of  the  road  until  after  an  assess- 
ment had  been  made,  and  the  amount  assessed,  had  been 
paid.  By  proceeding  to  construct  the  road  through  the 
appellant^s  land,  without  previously  adjusting,  by  agi^ee- 
ment,  or  by  inquisition,  the  damages  which  he  might 
sustain,  ftnd  which  he  claimed,  the  company  would  have 
violated  the  13th  section  of  its  charter^  and  illegally  in- 
vaded a  private  right,  guarantied  to  him  by  the  constitu- 
tion, had  not  he  assented.  But  that  assent  was  given  on 
the  implied  condition,  that  the  company  should  after- 
wards have  an  inquest,  and  pay  the  amount  which  shotdd 
be  assessed  by  it,  . 

Ifthe  company  As  the  appellant  claimed  damages,  and  as  it  was  the 
ind  the  owii€r  j^Kr  ^f  jjjg  company  to  have  had  an  assessment,  the 
of  the  land  a-  ,      -^     ,  .  ,      ,         *^  -        ,.  i     .   ,  . 

pee,  that  the  law,  which  always  implies  an  undertaking  by  a  corpor- 
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ation  to  do  whatever  its  charter  imposes  as  a  duty,  im-  Sp^ag  Tmm 
plied  a  promise  by  the  company  that,  if  it  should  con-       t^^^ 

-struct  the  road  through  the  a}ipeI1ant's  land,  damages  Blmehard 

should  be  assessed  and  paid.     As  the  company  wasanz-  j^     ^  ^ 

ions  to  proceed  without  beintt  delayed  by^^r^  havinj^  an  Turnpike eol 

inq'iisition,  and  was  ;  ermitted,  for  its  own  convenience  ^ork  may~iM " 

and  advantage,  thus  to  commence  opemtions  on  the  ap-  on,aiidthedaiii. 


pellant'sland,  and  to  postpone  the  inquisition  until  after  STafterwarSai 

the  road  through  his  land  had  been  ^^  partly  conslmcledy^^  the  law  impliea 

le^ra'  responsibility  cannot  be  avoided  hy  objecting  that  the  part  of  the 

the  assessment  was  not  made  as  soon  as  the  appellant  corporation,  te 

Dav  tAefl&msMMi 

might  have  required.  The  phraseology  of  the  13th  sec-  whon  moceaSl 
tion  is  not  as  explicit^  or  altogether  as  congruous,  as  it 
might  have  been  ;  but  considering  the  object  of  the  sep- 
tion^  and  allowing  a  reasonable  and  practical  import  to 
its  language,  we  cannot,  without  an  unwarrantable  per- 
version of  its  aim,  and  an  unreasonable  misinterpretation 
of  its  whole  tenor,  restrict  its  application  to  proceedings 
prior  to  the  location  or  construction  of  any  part  of  the 
road  through  the  land  of  the  appellant. 

Both  its  letter  and  spirit  seem  to  contemplate  an  in- 
quisition as  to  damages  which  ^^may  have  been  sv^ained,^^ 
The  section  secured  to  the  appellant  a  right  to  require 
an  assessment  and  payment  of  the  damages  prior  to  any 
intrusion  on  his  land.     But  surely  it  was  never  intended 
that  he  should  forfeit  the  protection  of  the  statute,  by 
waiving  the  priority  of  payment  which  he  might  have   ' 
exacted,  but  which  nothing  but  a  distrust  in  the  com- 
pany, or  a  captious  spirit,  could  have  prompted  htm  to 
insist  upon.  And  we  cannot  doubt  that  he  might,  at  any  Theowncrinay 
time  before  the  completion  of  the  road  through  his  land,   ^°P   ^^«.  P'JJ- 
have  lawfully  and  elBSeotually  stopped  its  progress,  until   work  upon  hia 
damages  had  been  assessed  according  to  the  provisions  Jj^'iJ^^e'"^ 
of  the  13th  section,  and  had  been^paid  to  him.  completed. 

Whether  he  could  have  suspenf^d  the  use  of  (he  road  Qneations^aato 
after  its  completion,  need  not  be  decided,  because  that  |^^^'  ^Jf  ^ 
question  does  not  seem  to  arise  upon  the  declaration  in  owner  of  the 
this  case.     The  solution  of  that  question  might  involve  ifno't  deaded. 
several  subordinate  and  incidental  propositions:  FhrH.  As 
the  company  could  not  legally  appropriate  the  appellant's 
land,  without  his  assent,  or  without  paying  him  for  it, 

13 
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Spring  Term    would  it  have  a  lawful  ri^ht  to  the  road  without  making 
1833*.       g^^i^  payment,  if  he  objected  to  the  use  of  it,  as  a  public 
Blanehard     highway,  until  he  should  be  paid  ?    Second.  Would  he 
^i.  r        have  any  remedy  by  suit,  for  recovering  damages  ? 
TSrnpiketo.    Third.    As  trespass  could  not  be  maintained,  would  debt 
""^  lie  in  such  a  case  ?   Fourth.  Would  an  assessment  of  dam- 

ages, upon  a  writ  of  ad  quod  damnum^  be  legal  and  bind- 
ing in  such  a  case  ?  kxidijijfth.   If  there  had  been  no  such 
assessment,  might  the  appellant  have  maintained  debt 
for  such  damages  as  a  jury  should  assess  on  the  trial  of 
ihe  suit  ? 
Where  an  act       ^"*  ^^^  declaration  avers  that,  when  the  writ  of  ad 
eitabiishiiif    a  q^uod  damnum  was  ordefed,  on  the  application  of  the  com- 
protidl^forr/-  Pany'  th«  ^^«^1  through  the  appellant's  land  had  been 
demnitiea  to  the  ^^  partly  Constructed^'*  only  ;  and  we  cannot  perceive  why, 
UrndtiTroVhich  'f  t'>e  appellant  had  a  right  to  prevent  the  commenceme$U 
the   road  may  of  the  road  through  his  land,  he  had  not  an  equal  right 
amount  of  dam!  to  prevent  its  completion^  before  an  assessment  and  pay- 
"*h^  h"  ^^^*  ment  of  damages,  according  to  the  provisions  of  the  ISth 
certfuned,  in  the  section.  And  therefore,  it  seems  to  us,  that  the  assessment, 
b/^thr^f'th^  as  made,  was  legal,  and  thaf,  consequently^  a  legal  obli- 
corporation  is  li.  gation  to  pay  the  amount  assessed,  was  imposed  oq  the 
able  for  the  pay-    ^^^^^^„ 
ment,  and  to  the    company. 

action  of  the  The  assessment  legally  ascertamed  the  amount  of  lia- 
art?pnladonTO!  ^'"^y  *»  ^^^  company  has  constructed  the  road,  and  is  us- 
der  the  seal  of  ing  it  ;  and  is  under  a  legal,  as  well  as  moral  obligation, 
or^M^^prws  *^  P*^  ^^^  damages  which- had  been  assessed.  Is  it  liable 
contract — See  foi*  nothing  ?  Trespass  Cannot  be  maintained.  Has  the 
^'^'  corporation  a  right  to  pay  only  what  it  may  be  pleased 

to  offer,  or  nothing  ?  Has  the  appellant  a  right  to  pre- 
vent the  use  of  the  road  until  he  shall  have  been  paid  ? 
Can  he  destroy  it  f  And  shall  he  be  told  that  no  oth- 
er resource  remains  to  him  ?  Even  that  would  afford 
him  no  reparation  for  the  loss  which  he  may  have,  sus- 
tained in  consequence  pf  the  construction  of  the  road.  It 
was  certainly  the  duty  of  the  corporation  to  pay  damages  ; 
and,  having  constructed  the  road,  a  legal  obligation  de- 
volved on  it  to  pay  the  sum  ascertained  by  the  inquisi- 
tion, at  its  own  instance,  pursuant  to  its  charter,  and  ac- 
cording to  its  prior  obligation.  From  the  charter — from 
the  act  of  constructing  the  road  (the'^ppeilant  claiming 
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damages,)— and  from  the  assessment  by  anthorityi  and    Spring  Term 
with  the  approval  of  the  county  court, — a  legal  liability       *  «««• 
to  pay  the  sum  so  assessed,  resulted  by  operatioaof  law.     Blanehard 
The  intarveiition  of  the  corporate  seal  was  unnecessary  ▼•• 

— express  contract  was  not  necessary — the  liability  is  as    j^^^Jjjce^' 
well  authenticated  and  imposed  as  it  could  have  been  by 
express  contract  under  the  corporate  seal.     Upon  such  a 
liability  there  miist'be  a  right  of  action.     The  extra- 
judicial remedy  by  the  party's  own  act,  cannot  be  the 
only  remedial  resource.  It  is  only  collateral  and  preven* 
live.     It  was  a  natural  and  constitutional  remedy, which 
the  company's  charter  could  not  have  affected.  The  cor- 
poration could  have  had  no  constitutional  right  to  appro- 
priate the  appellant's  land  without  his  assent,  or  without 
jlnt  paying  him  an  equivalent.     The  summary  remedy,  Therightorthe 
prescribed  in  tjie  13th  section  of  the  charter,  is  only  de-  owner  t*  iodem 
claratory  of  the  law  of  nature,  guarantied  by  the  consti-  hig^ia^d  appro^ 
tution,  and  was  expressly  authorized  (in  the  act  of  1829,)  priatedtoapub- 
merely   to  prevent  collisions  and  strifes,  and  afford  a  aed  on  *the  law 

cheap  and  expeditious  mode  of  liquidating  damages.   As  f/  o^^tare,  and 

.        ,        .     .^        .      *  .  .         .      «  .   the  conatilution 

there  is  a  legal  obligation  to  pay  the  two  hundred  and  .^-4he   atatate 

twenty  dollars,  it  may  be  enforced  by  an  appropriate  f^^  ^^  '•"*" 

common  law  action,  which  has  not  been  superseded,  or 

interdicted  by  statute,  and  is  perfectly  consistent  with 

the  more  expeditious  statutory,  or  natural,  remedy. 

II.  To  enforce  such  a  liegal,  or  implied,  liability  as  that  Dehtmihetip^ 

which  has  devolved  on  the  corporation,  debt  is  an  appro-  pwpriate  action 
1.  i.       .  .        ^.  .  wJw     1   /vi.   r»      nrt         to  recover  of  a 

priate  form  of  action,     ist.  CkUtyan  Pkad,9o-o.   rr/iea*  corporation,  the 

tan's  Selvryn,  TUk  Debt  ^^^H: 

•^    '  eaDyajvT7»ao- 

Wherefore,  it  is  the  opinion  of  this  court  (Judge  Un-  oonW  to  law. 

1  •    J-         ..       VI  ■       .     1  i.    i         .        .-^    to  the -owner, 

derwood-  dissenting,)  that  the  judgment  of  the  circuit  whoae  land  ha« 

court  be  reversed,  and  the  cause  remanded  with  iiistruc-  {5?^  taken  for 
tions  to  overrule  the  demurrer  to  the  declaration.  corporation. 
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Sj^ing  Term 
18  3  8. 


CBinrcBRT.  Waller  against  IXcmint. 

[Mr.  Richardson  for  Plaintiff:  no  appearance  for  Defendant.-] 
Fbom  thk  CiacuiT  Coubt  for  Gai.i*atin  Countt. 
ApfiXtl.  Chief  Justice  RoBC«T§air  delivered  the  OpinioB  of  the  C^urt. 

I^i?n7fda^  This  is  a  bill  m  chancery  filed  by  Williato  Waller 
claimed  by  ano-  against  Witliam  Demmt,  alleging  that  the  latter  held 
^^  *^°titte  *^*^^  ^^^  property  of  the  former^  whieh  could  not  be 
of,  and  holds  u»  recovered  in  an  action  at  law,  in  consequence  of  the  time 
■uch  holing  which  bad  elapsed  since  the  cause  of  action  had  accrued  ; 
noi  adverscand  {yut  that  frequently,  during  the  period  within  which  a 
limiuUoiudo^  suit  at  law  might  have  been  maintained,  Demint  had 
not  run  against  kiUed  him  (>\aller,)  by  propositions  of  compromise, 
the   clami  — if         ,    .  •       ..l  •    •     ^l  ^  i.    /w  ii       x 

admitted  within  &nd  by  expressing  the  opinion  that  he  (Waller,)  was  en* 

five  years.  titled  to  the  slaves,  and  a  determination  to  give  them  up. 

^mp^fwM  luU  The  object  of  the  bill  is  to  avoid  the  statute  of  limita- 

led  by  delusive  tions,  and  obtain  a  decree  for  the  slaves.     The  circuit 

promdse,  luTSii  co^rt  sustained  a  demurrer  to  the  bill. 

red  his  claim  at  If  ^he  allegations  of  the  bill  be  deemed  sufficient  to 

H^»  ^^'ch'*^*  **^^^  *'^*^  Demint  recognised  the  title  of  Waller,  and 

cellor  jnnsdio-  held  under  it,  or  surrendered  to  him  his  claim,  within 

twn.  gyg  years,  then,  as  the  adversary  possession  was  thereby 

Want  of  aver-         ^r         I    j   A       ,   ,  r  x-     -     .-  u        /  l 

ment— in  a  bVH  extinguished,  the  statute  of  limitations  would  not  have 
^^te*7'r  *^  been  available  at  law.  And  if  that  deduction  be  unau- 
tations,  on  the  thorized,  the  fact  that  Waller  was  lulled  by*  delusive 
S3ThSid*eo*^*^  hopes,  or  expectations,  cannot  give  the  chancellor  power 
tenanoed  com-  to  enjoin  Demint  from  the  benefit  of  the  statute  of  lim- 
MdT'^'ii^  itations,  and  to  decree  the  slaves  to  Waller. 

Smisc  -  that  Whether  the  object  of  the  bill  be  a  specific  execution 
such  acts  ofthQ  of  an  implied  agreement  to  surrender  the  slaves,  or  a  de- 
4one  wUhiiUiVe  ^""^  ^^^  ^^  avoidance  of  the  statute  of  limitations,  the 
years,  is  itself  chancellor  had  not  jurisdiction.  If,  under  other  circum- 
rer  w  the  m^  Stances,  any  relief  could  be  afibrded,  there  should  be 
none  in  this  case,  because  the  bill  does  not  allege  that 
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any  asaorance  was  given  by  Demint  to  Waller,  within    Spring  Term 
five  years  immediately  preceding  the  institution  of  the       is33. 
suit.     This  would  be  a  sufficient  reason  (had  there  been 
no  other,)  for  sustaining  the  decree  of  the  circuit  court. 

Decree  affirmed. 


Smiley  against  Smiley's  Adm'r   &c.        covenant. 

[Hr.  Crittenden  and  Mr.  Chapeze  for  Piaintiff:  no  appearance  for  « 

Defendant.] 

From  tsx  Czbcuit  Court  tor  Nsx*aoK  County. 

Ja^ge  Nicholas  delivered  the  Opinion  of  the  Court.  ApHl  11. 

This  is  a  suit  in  cham^ry  instituted  by  Mrs.  Smiley,  to  g^jt  |,y  ^  ^-^^ 
recover  her  share  of  the  proceeds  of  the  sale  of  certain  ow,toascertaia 
slaves  of  her  deceased  husband,  who  died  intestate,  and  dne  'proportioA 
childless.  By  an  agreement  between  her,  the  heirs  and  ^[^J^^^^ 
administrator  of  her  husband,  the  slaves  had  been  sold  by  slaves,  ,whicb 
the  administrator,  and  the  proceeds  retained  by  him,  to  1***  ^^^  ^^^^ 

♦•      ■       •  .        .  0»    X  .  1      •        •       •         by  agreement  or 

await  the  determination  of  the  question,  whether  by  law  thoae  inter^ted 
she  was  entitled  to  a  half,  or  only  a  third,  of  the  slaves 
for  life.  The  circuit  court  determined  that  she  was  en- 
titled to  only  one  third  of  the  money  for  life,  and  that 
she  should  obtain  that,  only  on  the  previous  condition  of 
Iier  entering  into  bond,  with  sufficient  surety,  to  refund 
it  to  the  heirs,  at  her  death.  It  is  now  contended  in  her 
behalf,  that  she  was  entitled  to  the  value  of  her  life  estate 
in  a  moiety  of  the  slaves  ;  and,  if  only  to  a  third,  then 
the  value  of  that  third  should  have  been  decreed  to  her 
absolutely,  instead  of  the  use  of  a  third  of  the  proceeds 
of  the  sale  for  life,  and  in  any  event,  that  it  was  improper 
to  impose  upon  her  the  condition  of  giving  security  to  re- 
fund the  money  at  her  death. 

The  first  question  arising  out  of  the  case,  is,  whether 
she  was  entitled  to  a  half;  or  only  a  third;  of  the  slaves 
tor  life. 
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Spring  Term        The  28th  section  of  the  act  of  1797—1  Dig,  627,  pre. 

18  3  3.        vides,  that  when  **  any  person  shall  die  intestate  as  to  his 

Smiley       goods  and  chattels,  or  any  part  thereof,  after  the  funeral 

vs.  ^        debts  and  just  expenses  paid,  if  there  be  no  child,  one 

j2df?i'r^*c.     ™oiety,  or  if  there  be  a  child,  one  third,  of  the  surplus 
r    T  1  shall  go  to  the  wife  ;  but  she  shall  have  no  more  than 

1798, slaves de-  theusiefor  her  life  of  such  slave  as  shall  be  in  her  share." 
aslr^^tatfr!^  ^^  ^^^  passage  of  this  act,  slaves  were,  as  they  are  here 
theactof  1797,  treated,  personalty. 

bu'tionof  i^/^  ^y  ^^^  ^^^^  section  of  the  act  of  1798—2  Dig.  1155, 
tates'soodsand  it  is  declared^  that  slaves  shall  be  real  estate,  '^and  shall 
foredownor^  descend  to  the  heir^  and  widows  of  persons  departing 
ply  to  them, and  this  life,  as  lands  are  directed  to  descend  in  and  by  an  act 
widow  to^dow!  ^^  assembly  entitled,  an  act  directing  the  course  of  de- 
er in  the  hns-   scentS." 

depends  on  the  Tim  act,  by  converting  slaves  into  real  estate,  abstract. 
common    law,  gj  them  from  that  class  of  property  denominated  goods 

(restricted     by  _      ,  ,  .  .        .         ,    .  ... 

8tatute;)andshe  and  chattels,  and  consequently  placed  them  without  the 

thtd 'Irt  iniie  ^^^^^  ^^  ^^^  *^^^®  ^^^^^  section  of  the  act  of  1797,which 
,  slaves  of  which  directs  the  distribution  of  an  intestate's  goods  and  chat- 
^-n^Sf'th^  tels.    But  it  is  insisted,  that,  as  the  act  of  1798  makes  no 
which  he  had  specified  provision  for  a  widow  out  of  an  intestate's 
parted  with.    ^  slaves,  either  by  its  own  clauses,  or  by  force  of  the  refer- 
ence to  the  statute  of  descents,  slie  can  take  no  part 
of  the  slaves,  except  by  virtue  of  the  statute  of  distribu- 
tions ;  and  therefore,  the  court  should  not  give  such  ef- 
fect to  the  act  of  1798,  as  to  vacate  the  provision  made 
for  her  in  the  statute  of  distributions.     If  we  could  con- 
cede that  the  act  of  1798  does  give  her  no  interest  in 
the  slaves,  we  should  be  bound  to  accede  to  the  conclu- 
sion, to  which  we  are  urged  ;  for  we  could  never  pre- 
sume the  legislature  intendeil  to  strip  her  of  all  interest 
in  the  slaves,  and  would  resort  to  any  allowable  construe^ 
tion  of  the  statutes,  to  prevent  such  result. 

We  lay  no  stress  upon  that  part  of  the  act  of  1798 
which  says,  slaves  shall  descend  to  the  heirs  and  widows 
1%  of  intestate  persons,  as  lands  are  directed  to  descend  by 

the  act  of  descents.  A  dower  right  does  not  come  by 
descent,  and  besides  that  mode  of  expression  being  a 
very  inappropriate  one  to  designate  a  dower  interest,  the 
statute  of  descents  to  which  reference  is  made  to  shew 
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how  ilaves  shall  descend  to  the  widow,  makes  no  provi*  'Spring  Term 
sion  for  a  dower  interest.     The  only  mention  made  of       183«» 
the  widow,  in  the  statute  of  descents,  is  where  she  is        Smiley 
constituted  heir  to  her- husband,  when  he  dies  without       ^^y^  , 
kindred.     We,  therefore,  can  place  no  more  effect  upon     Jidmw\e. 
the  act,  than  if  the  words,  "  shall  descend  to  the  heirs  ' 

and  widow  as  land,"  had  been  entirely  omitted. 

A  widow,  Uy  the  common  law,  is  entitled  to  be  endow- 
ed of  one-third  part  of  all  the  lauds,  tenements  and  here- 
ditaments of  which  heriiusband  was  seized  during  cover- 
ture. When  slaves  were  converted  into  real  estate,  and 
a  descendible  quality  thereby  given  to  them,  they  were 
brought  within  the  operation  of  the  coqimon  law  rule, 
which  provides  for  the  widow's  dower.  For  it  will  be 
found  on  examination,  that  her  dower  right  was  not  re- 
stricted to  what  was  literally  and  strialy  speaking  land, 
but  embraced  all  or  nearly  all  of  that  description  of 
moveable  property  that  was  denominated  real  estate, 
and  which  went  to  the  heir,  instead  of  the  personal  rep- 
resentatives. Among  the  things  of  that  description  which 
are  enumerated  by  Lord  Coke  as  subject  to  her  claim) 
he  expressly  mentions  that  she  was  entitled  to  dower  out  ' 
of  a  villein.  See  Co.  Lit.  32  a,  164  b.  What  would  have 
been  the  effect  upon  such  slaves  as  the  husband  sold  in 
his  life  time,  as  to  her  dower  claim,  if  the  legislature 
had  not,  in  subsequent  clauses  of  the  act,  manifested  an 
intention,  inconsistent  with  any  such  claim,  we  need  not 
determine.  If  the  opinion  we  have  expressed,  that  the 
mere  circumstance  of  converting  slaves  into  real  estate, 
had  the  effect  of  entitling  the  widow  to  one  third  of 
those  her  husband  died  possessed  of,  needed  any  con- 
firmation  from  an  express  indication  of  legislative  in- 
tention, it  could  be  found  in  that  part  of  the  act  of  1798, 
where  it  speaks  of  the  widow's  right  in  her  intestate 
husband's  slaves  as  a  ^^  dower"  right,  a  phrase  of  settled 
legal  signification,  and  wholly  inappropriate  to  the  de- 
signation of  a  distribution  right  out  of  personalty. 

We  concur,  therefore,  with  the  circuit  court,  that 
Mrs.  Smiley  was  entitled  to  only  one  third  of  the  slaves 
for  life  ;  but  cannot  agree  with  that  court  as  to  the  mode 


Digitized  by  VjjOOQIC 


96  DECISIONS  OF  THE  COURT 

Spring  Term    Qf  compennting  her  for  that  interest  out  of  the  proceeds 
l^^      of  the  sale. 

Smiley  '  By  the  agreement  to  sell  the  slayes,  we  can  infer  no- 
o^!?'  ,  thing  but  a  mutual  understanding  that  the  proceeds  were 
Jldm*r  ^e.  to  he  divided  between  the  widow  and  heirs,  according 
The  hei«,  ad-  *®  ^^^  vtAue  of  their  respective  interests.  She  was  will- 
mjnistrator  and  jng  to  take,  in  money,  the  value  of  her  life  tetate  in 
^wd,  thaTthf  fc«r  third  of  the  negroes,  and  they  to  receive,  in  HIlc  man- 
i^ves  of  the  ncr,  the  value  of  their  residuary  interest.  If  the  heirs 
iMMld,  and  the  receive  at  her  death,  the  whole  amount  of  what  a  third 
l^ceedBAiYi^'  of  the  slaves  sold  for,  they  are  secured  the  full  value  of 
tbeWn»^We  the  slaves  at  her  deaths  without  running  the  hazard, 
i^hto--held,that  ^hich  thev  would  otherwise  have  had  to  incur,  from  the 

the  widow » eo'  •      «  « 

titled-notmere  death  of  the  slaves,  or  their  depreciation  in  value,  from 

L^^iS^yn  ^^^  widow's  use  of  them  during  life.  On  the  other  hand, 

ofthe money  for  if  the  widow  has  Only  the  use  of  the  money  during  life, 

l^ri^"ff/'hS  with  the  obliiration  of  returning  the  whole  of  the  prin- 

payment  to  the  cipal  at  hcr  de^th,  she  is  made  to  commute  the  use,  or 

death-bB^'to  bo  ▼»!«©  of  the  hire,  of  the  slaves,  for  six  per  cent,  per  an- 

mnch,ab«o!nte-  dqid  interest  on  the  money,  which  is  by  no  means  a  fair 

tate^nonethini  equivalent.     A  slave  worth  only  from  four  to  five  hun- 

of  the   alavea  ^^^  dollars,  may  command  from  seventy  to  one  hun- 

may  be  worth,     ,,,«.'•  *    .  .  «  .i        •       .  .  • 

leference  being  dred  dollars  for  a  year's  hire,  whilst  the  interest  on  his 

dSrtl^raS^rh  ^^^"®  "  ^^y  '**^™  twenty  four  to  thirty  dollars.  It  is 
ture,  4^c.  '  true,  that  if  she  retained  the  slave,  and  used  or  hired 
him  out^  she  would  hav6  to  incur  the  hazard  of  his  death, 
whilst  if  she  takes  the  money,  there  is  no  hazard  of  its 
destruction  in  its  use.  But  it  has  often  been  determined, 
in  usury  cases,  that  the  value  or  cost  of  this  hazard,  is 
by  no  means  equivalent  to  the  diflfercnce  between  the  val- 
ue of  the  hire  and  the  interest  on  his  price. 

However,  without  resorting  to  our  personal  knowl- 
edge to  ascertain  the  existence  of  such  difference  in  point 
of  fact,  it  is  enough  that  we  do  know  that  there  may  be 
such  difference,  and  we  think  the  rule  of  compensation 
to  her,  should  be,  to  decree  her,  absolutely  as  her  own, 
whatever  may  be  the  value  of  her  life  estate.  We  should 
deem  it  an  unanswerable  argument  in  fevor  of  this  mode 
of  adjustment,  even  if  there  were  no  other  in  favor  of  it, 
that  it  obviates  the  necessity  of  compelling  her  to  give 
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secority  for  refunding  the  money  at  her  death,  which  is    Bpring  Teem 
«  condition  she  may  not  be  able  to^  comply  with.  i  s  s  s« 

What  is  the  value  of  her  life  estate,  depends  upon  such 
a  variety  of  circumstances,  some  of  which  must  necessa- 
rily be  peculiar  to  each  case,  that  it  is  impossible  to  lay  ~ 
down^uiy  general  rule  for  ascertaining  it.  Like  ail  oth-  i^^^^giav^eS 
er  questions  relative  to  the  value  of  property,  it  is  best  involved  in  a 
ascertained  by  the  adjusjtment  of  a  jury,  from  the  proof  ^SIo^/Smw- 
of  witnesses.  tained  by  a jmy 

The  decree  must  be  reversed,  witli  costs,  and  the  cause 
remanded,  with  directions  to  ascertain,  by  the  verdict  of 
a  jury,  the  value  of  the  complainant's  life  estaie  in  the 
slaves,  and  for  a  decree  to  be  rendered  in  her  favor 
against  the  administrators,  for  the  value  so  ascertained. 


TftAVERSfi 

Morris  vs.  Bowles.  *^'  '''"'^"^* 

[Mr.  Hansen  ibr  A{ipeilant :  Mesani.  Morehead  and  Brown  for  Appellee.] 
From  the  Circuit  Court  for  Bourbon  County. 

Gftief  Justice  Robertson  delivered  the  Opinion  of  the  Couru  ^prU  15, 

As  Morris  entered  on  the  land  in  his  own  right,  as  the  J^^  ^®  ^^- 
httsband  of  the  occupant,  and  did  not  obtain  the  possession  as  ant  waain  richt 
the  tenant  of  the  appellee,  or  any  other  person,  the  j^udg.  ^^**i^'^g^^ 
ment  against- him,  for  restitution,  cannot  be  sustained,  sionofthe  pre- 
He  did  not  enter  against  the  will  of  the  appellee,  or  of  ^^^  ^fyicM^ 
any  person  for  whom,  or  from  whom,  he  derives  his  eiiiry,)heisnot 
right,  or  who  had  right  at  the  time  of  the  entry:  and  ^„  by'^a  wJ^ 
therefore,  thoush  he  afterwards  became  the  tenant  of  the  rant,   although 

...  I  *        u       he  may  have  ta- 

appellee,  he^is  not  liable  to  eviction  m  a  proceedmg  by.  kenaleaaefrom 
warrant  for  a  forcible  detainer.     The  statute  regulating  [^^"j^jj'^' 
proceedings  for  forcible  entry  and  detainer  does  not  ap- 
ply to  such  a  tenancy.  See  the  I6th  secticn^  \st.  Dig,  612, 
and  HeZm  vs.  Slader  (l«f.  Mar.  320,)  and  Jofik  vs.  CamtaX 
(«jid.^Jllor.  618.)    . 

Judgment  reversed,  and  cause  remoulded  for  a  new 
trial.  . 
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Spring  Term 
1883. 


MoTioK.       ,    J.  Wilson  et  at  vs.  Sarah  Wilson. 

[Mr.  Sanders  Ibr  Plamti£6i :  no  appearance  for  Defendant.] 

FaOM  THE  GBAlf T  COUITTT  COUBT. 

April  15.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

ConntT  ct.  may  Haviko  been  charged  with  being  the  father  of  a  bas- 

S^V  f  baSi  *«^^  ^"^"^^  ®f  ^'^^"*  ^^^^^  Wilson  had  been  delivered, 
ard  child  to  give  Jacob  Wilson  entered  into  a  recognisance,  with  John 
rityfoJitem^I  Wilson  his  surety,  for  his  appearance  in  the  county 

tenanoe.  —  But    court. 

renderjudgmen^  On  the  day  fixed  for  his  appearance,  the  principal,  and 
^'f'h*  ^"^  his  surety  also,  were  called,  and  failing  to  appear,  the 
ont  a  trial,  and  county  court  entered  a  judgment  against  them  both  jointly ^ 
proof  of  the  jn  f^^^j.  ^f  s^rah  Wilson,  and  tnthotU  trial  or  proof,  for 
charge  ;or  to  or-  .         •      ,         ,  i*         .    «  *.         t  . 

derexecatioD,or  one  hundred  and  seventy  five  dollars,  for  the  mainten- 

Sr*tiie*^tol-  *"^  ^^  ^^^  child,  payable  in  seven  consecutive,  annual 
meats,  (before  instalments,  and  ordered  that  executions  should  issue 
M°th/°o'Serfor  ^^^  enforcing  the  payment  of  each  instalment  as  it  should 
maintenance.       become  due. 

That  judgment  is  now  called  in  question  ;  and  must 

be  reversed,  for  error  from  the  beginning  to  the  end  of 

the  action  of  the  county  court. 
A  surety  in  the       The  court  had  no  power  to  render  a  judgment,  even 
recognisance  for  against  the  putative  father,  without  a  trial  and  proof. 

the  appearance    _  v        ■      «  .  •   ■  ■  . 

of  one  charged  Nor  had  it  any  right  to  order  execution,  on  even  an  au- 
a'bMtord  bcnre  thorized  judgment  for  maintenance  :  its  utmost  power 
no  liability  for  extended  no  further  than  to  exact  a  bond  with  security. 
lupon'^ore  of  ^^^  ^^>'^  more  palpable  and  anomalous  is  the  error  in 
the  principal  to   the  judgment  against  the  surety  in  the  recognisance.  By 

appear,  the  rec-  •       ^     u  -Li    i-      *1^  ru-         • 

oenisance  is  for  agreemg  to  be  responsible  for  the  appearance  of  his  prin- 

foited,  astohim  cipal  he  incurred  no  liability  for  the  maintenance  of  the 

and  the  snrety,      ,., ,«  ^     ^  >  *..  .  t'  i 

and  both  are  lia-  child.     For  a  forfeiture  of  his  recognisance  he  was  only 
aUy!*''  ^^^  ^^  ^^^^^^  *®  ^  proceeded  against  for  the  penalty.     We  need 
not  notice  other  errors. 

Wherefore,  the  judgment  of  the  county  court  is  re- 
versed. 


Digitized  by 


Googk 


DP  APPEALS  OP  KETUCKYJ  S§ 

Spring  Tenn 

18^3. 

Burchet  &c.  against  Faulkner  &c.  Chawcert^ 

[Mr.  Triplett  for  Plaintiff:  no  appearance  for  Defendant.] 
From  the  Circttit  Court  forLawrehck  Couictt. 

Chief  Justice  Robrrtsom  delivered  the  Opinion  of  the  Court.         Sprit  15, 

Burchet  and  others  bought  from  Faulkner,  two  tracts  Statement  of  tbe 
of  iand,  on  the  Tug  fork  of  bandy,  in  the  **  CapJey  Set-  ^^^* 
tle/jjent,"  for  which  they  agreed  to  pay  him  twelve  hun- 
dred dollars,  in  instahnents  ol  three  hundred  dollars,  if 
his  title  should  De  estabhshed  as  paramount,  in  any  suit, 
(whidi  might  be  brougnt  against  bmiUi  and  Taylor,  and 
any  other  person  who  might  hold  an  adversary  claim,) 
and  which  they  covenanted  to  institute,  ^^  in  any  manner 
that  shv;uld  be  deeuieU  most  proper,  by  good  counsel." 

Efforts  were  (shortly  afterwards)  made  by  a  surveyor 
and  others,  to  hnd  the  beginning  corners^  the  lines,  and 
other  corners,  of  the  two  surveys,  under  which  i  aulkner 
asserted  his  title  ;  but  no  corner,  or  marked  line,  was 
found,  which  furnished  any  clue  for  identii'ying  his 
claims  ;  and,  therefore,  Burchet  and  his  associates  in  the 
contract  deemed  a  suit  for  trying  such  vagrant  and  in* 
tangible  claims,  not  only  unnecessary  and  fruitless,  but 
inexpedient ;  and  hied  a  bill  in  chancery^  to  enjoin  a 
judgment  on  one  of  the  instalments  of  the  consideration, 
and  to  obtain  a  rescission  ol  the  contract. 

Among  other  matters,  their  bill  alleges,  that  Faulkner  Bilf, 
agreed,  that  if  they  should  not,  by  a  fair  experiment,  be 
able  to  identify  his  claims,  as  represented  by  himself,  and 
understood  by  them,  at  the  time  of  the  contract,  their  cov* 
enants  should  not  be  obligatory  ;  and,  also,  denies  that 
Faulkner  has  any  title  whatever  to  the  tracts  which  they 
bought  from  him  ;  x^alls  on  him  for  an  exhibition  of  his 
documents  of  title  ;  and  avers,  that,  through  fraiid  or 
mistake,  the  written  memorial  of  the  verbal  agreement 
omitted  some  material  parts  of  it. 

Faulkner  denies  fraud,  and  avers  that  he  has  good  le-  AmweK.. 
gal  titles  to  both  parcels  of  land  as  sold.     But  his  an- 
swer^ though  it^deoies,  in  general  terms^  4hat  any  «<  ma- 
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flpring  Term     (eriar^  part  of  the  agreement  was  omitted  in  tho  cove' 

^^^..^^^       nant,  does  not  deny,  explicitly  or  direrfly,  the  allegations 

Burehet  i*t.    that,  unless  the  corners  or  lines  of  his  surveys  could  be 

^atdkner  &e    i^^'^^'^^^i  ^^  contract  should  not  be  obligatory.      And 

' he  failed  to  exhibit  any  title  to  either  of  the  tracts. 

Decree,  of  the       The  circi^it  court  dissolved  the  injunction,  and  dis- 
circmtcowt.       ^lissed  the  bill  ;  and  this  vprit  of  error  is  brought  to  re- 
verse that  decree. 
Defence   made        In  the  action  on  which  the  judgment  which  wjas  eik 
"*  ^^'  joined  had  been  rendered,  the  plaintiffs  in  error    had 

pleaded  a  failure  of  consideration,  and  fraud  and  mis- 
take, and  issues  on  these  pleas  were  tried. 
An  attempt  at  The  circuit  court  seemed  to  consider  that  defence  at 
w^reUon^t  '*^  *  ^^^  ^^  ^  rescission  of  the  contract.  But,  in  that 
ten  insufficient,  view  of  the  case,  the  Judge  was  mistaken.  It  is  evi- 
lief  in  eqni^'^^  dent  that  the  grounds  now  presented  for  rescission,  could 
the  same  mat-  not  have  been  available  at  law.  The  alleged  mistake 
was  not  pleadable ;  and  the  want  of  title  would  have 
been  insufficient  to  establish  a  failure  of  consideration. 
Vendee  of  land  '^**®  circuit  court  seemed  also  to  think,  that  there 
having  agreed  to  should  be  no  relief  because  the  plaintiffs  had  not  brought 
tabSh'the^title  ^^7  suit  to  try  title,  as  they  had  agreed  to  do.  In  this, 
of  hia  vendor,  too,  the  Judge  erred.  It  Was  certainly  not  the  duty  of 
dUigent^fearch^  ^he  plaintiffs  to  sue  an  adversary  claimant,  unless  they 
to  find  the  lines  could  find  some  vestige  of  claim  in  the  defendant  ;  and 
ny  title  in  his  the  proof  shews  satisfactorily,  that  frequent  and  vigilant 
▼endor.mayre-  efforts  to  find  some  correspondent  mark,  or  corner,  or 

■cmd  the    con-    ,.  ■   •      /r    .      i 

tract,withoata-  line,  proved  ineflectual. 

ny  rach  snit.  Moreover,  the  alleged  omission  in  the  memorial  of  the 

f^^^cinteartl  contract  is  clearly  proved,  and  that  proof  is  competent  to 
IB  groond  Cot  a  shew  8  mistake  in  the  execution  of  the  writing,  because 
resoasion.  ^^^j^  ^  mistake  has  not  been  directly  or  properly  denied. 

This  ground,  especially  when  connected  with  the  fact 
that  the  defendant  has  failed  to  exhibit  any  title  what- 
ever, should  be  deemed  sufficient  to  authorize  a  decree 
rescinding  the  contract. 

Wherefore^  it  is  decreed  by  this  court,  that  the  de- 
cree of  the  circuit  court  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  decree  a  rescission  of  the 
contract  between  the  plaintiffs  and  the  defendant  in 
^ror. 
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Spring  Term 
1833. 

Beaty  vs.  Judy  and  her  children,  persons    TgESPASB. 
of  color. 

[Mr.  AmoB  Davis  for  Plaintiff:  Mr.  Jomet  Trimble  for  Defendanti.] 
From  the  Circuit  Court  for  Montgomery  County. 

Chief  Justice  Robrrtson  delivered  the  Opinion  of  the  Court.   .      jlpril  ie 

This  is  a  joint  action  of  trespass^  for  assault  and  battery  SnitYor  freedom 
and  false  imprison  men  t»  prosecuted  in  the  names  of  Judy  — »n'^h»ch#ei?- 
and  her  three  children,  Caroline,  Shelton  and  Howard.  ^^^^ 

George  Beaty,  the  defendant  in  the  action,  (plaintiff  Defence the 

here,)  pleaded,  that  Judy  and  her  children  were  slaves;  pitf'Bareslavee. 
and  the  jury  was  sworn  to  try  the  issue,  concluded  by^  a 
negation  of  that  allegation. 

After  a  deed  from  Daniel  Beaty  and  wife,  emancipat-  writings  offer- 
ing Judy  and  her  children,  and  other  slaoes,  on  the  2nd«  ^  in  evidence. 
of  January,  1832,  had  been  proved,  and  read  to  the 
jury,  George  Beaty  offered  to  prove,  and  to  read,  the 
following  writing : — '^  I,  Daniel  Beaty,  of  Montgomery 
county,  and  state  of  Kentucky,  being  old  and  infirm,  and 
finding  tny  incapacity  to  manage  my  own  affairs,  and 
I  have  appointed  George  Beaty  to  manage  my  btmnesa  in 
this  life,  and  have  deeded  to  said  Beaty  my  plantation 
whereon  I  now  live,  as  a  part  consideration  for  themain- 
tepance  of  me  and  my  wife,  for  and  during  our  natural  « 
lives,  in  a  decent  and  comfortable  manner.  And  if  said 
George*  Beaty  shall  provide  for  me  and  my  beloved  wife 
during  our  liviBs  as  aforesaid,  {I  do  agree  in  addition  to  tht 
land,)  I  have  delivered  and  give  up  to  the  said  George 
B^ty,  all  my  personal  property  of  all  and  every  kind 
whatsoever,  and  authorize  him  to  do  what  he  please  with 
the  same.  Given  under  my  hand  and  seal,  this  20th  day 
of  December,  1831."  "" 

''Zedekiah  Davis.  Daniel  Beatt. 

J25acfcari(A  Datrw."  George  Beatt.  " 

But  the  court  refused  to  permit  the  proof  to  be  made. 

The  pkintiff  in  errorthen  read  a  power  of  attorney 
from  Daniel  Beaty  to  himself  (the  plaintiff,)  dated  De-  .    ^ 
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Spring  Term    cembcr.24th,  1831,  authorizing  him  to  sell,  for  and  in 
^^^^       Paniel's  name,  every  species  of  property  then  ^/owned  or 
possessed"  by  Daniel,  ^^  either  landy  slaves^  or  personal  es' 
taie;'*^  and  the  jury  having  thereupoiv  found  a  verdict 
'  for  the  defendants  in  error,  the  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judflrment  on  the  verdict. 
'  A  power  of  at-       As  the  power  of  attorney  did  not  vest  any  legal  right 
tome^aut^n^  ^f  property  in  George  Beaty,  or  even  recognise  such  a 
seU,  vesta  no  ti-  right,  and  was  subject  to  revocation,  express  or  implied, 
tie  in  him.         j^  ^^^jj  ^^^  have  had  any  effect  on  the  deed  ol  emanci- 
pation whereby,  as  ta  the  slaves,  it  was  revoked ;  and 
consequently,  the   motion  for  a  new  trial  was  properly 
overruled,  unless  the  court  erred  in  refusing  to  permit 
the  contract  of  the  20th  of  December,  1831,  to  be  prov- 
ed.    Whether,  in  that  particular,  there  is  error,  or  not, 
is  the  only  question  that  has  been  discussed. 
The   phrase—       U  has  been  frequently  said  by  this  court,  that  the 
tlt^^b  wUU  phrase — *^ personal  c««a/e,"  in  wills  or  contracts,  without 
andcontracte,m  any  other  restrictive  expression,  or  provision,  should  be 
construed  as  embracing  slaves.    (Plumpton  vs.  Cooky  2nd, 
Mar.  450.  CIdnn  et  ux.  vs.  RespasSy  IsU  MonroCj  28 — and 
other  cases.) 
A  writing  which       But  whether  the  contract  of  December  20th,  should 
is^bleto  m^  be  interpreted  as  comprehending  slaves,  or  whether  that 
Dace  his  affiura,  contract  and  the  power  of  attorney  between  the  same 
SLfiinntoGB,  Parties,  dated  only  four  days  afterwards,  and  which  in- 
in  consideration  dicates  that  they  considered  slaves  and  personalty  as  dis- 
tenanoe,andpro  tinct  denominations  of  property — should  be  considered^ 
<»?^""i^»/  in  pari  fwalena,  to  ascertain  the  import  of  "  personal  es- 
provide  for  me  tate  "  m  the  former,  is  not  now  deemed  essential,  for  it  \» 
JJife'dL^^'^oM  ***®  opipion  of  this  court,  that  the  contract  of  December 
lives,  as  afore-  the  20th,  was  only  executory,  and' dependent  on  a  prece- 
ir^<^lionS[S  ^^*  condition  for  its  fulfilment,  on  the  part  of  Daniel 
land)  I  have  de-  Beaty.     It  purports  to  be  a  mti/tial  corenan/ by  both  par- 
«p"^to  thf  mW  ^^^^-     ^^  ^^^  "^^  convey,  or  covenant  to  convey,  the 
G  B  all  my  per-  land,  but  recites  the  fact  that  a  conveyance  had  been  made 
^aU  mdw^  ^"  P^"*^  consideration  of  George's  covenant.  If  the  parties 
tod  whatever,  had  intended  that  the  title  to  the  slaves  and  other  proper- 
him  to"do  w'ibat  ^Y  shouid  also  pass  absolutely,  and  eo  instanti  with  the 
he  please  with  land,  they  have  employed  inappropriate  language,  and 
executory  con-  resoitcd  to  unnecessary  circuity.     And  had  that  been 
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their  intention,  it  was  unnecessary  and  incongruous  to    Spjrii^  Term 
say,  **  /  /uwe  enq^loyed  George  Beaty  to  manage  my  business ;"        i «  »  8  • 
it  was  nonsensical  to  say,  '^ancl  if  George  Beaty  shaU  pro- 
vide for  me"  &c.  ^^  /  do  agree ''  ^c. ;  and  it  was  not  only 
unneqessary  for  CSeorge  to  subscribe  the  agreement,  but 
the  expressions,  "Aare  given  up  apd  authorize  him  to  do  t^ct,^  that  vesto 
what  he  pkase  with  the  same^"  were  altogether  superflu-  in  the  grantee : 
ous.     Though  the  phraseology  of  the  contract  is  some-  ^^efewasnoer- 
what  confused  and  ambiguous,  yet  considering  it  alto-  it,  >\  hen  offered' 
gether,  and  giving  effect  to  the  whole  consistently  with  Sle^JJJthrpMf 
every  part,  it  seems  to  us  that  nothing  more  was  intend-  tee,  to  slaves 
cd,  than  that  George  Beaty  should  be  sole  manager  for  to^'^^t^,?^ 
Daniel  Beaty,  and  should,  therefore,  control  the  slaves  emancipated. 
and  other  property  as  he  should  please,  during  the  lives 
of  Daniel  Beaty  and  his  wife;  and  that,  upon  their  deaths, 
if  Greorge  had,  in  the  meantime,  faithfufly  fulfilled  Ats 
contract,  the  property  shouki  be  his.    If  this  be  the  true 
interpretation  of  the  agreement,  the  tUle  to  the  slaves 
still  remained  in  Daniel  Beaty,  and  therefore,  he  had  a 
perfect  legal  right  to  emancipate  them,  without  any  oth- 
er liability  than  his  personal  responsibility  to  George 
Beaty,  for  disposing  of  that  which  he  had  agreed  that 
George  might  have  upon  a  prospective  contingency. 
The  agreement  being  only  executory,  no  title  whatever 
had  passed  to  George. 

Wherefore  it  seems  to  this  court,  that  the  circuit  court 
did  not  err  in  rejecting  the  agreement,  or  in  overruling 
the  motion  for  a  new  trial. 

But  nevertheless,  we  are  of  the  opinion,  that  the  judg-  Different  plain- 
ment  cannot  be  sustained,  because  the  defendants  in  er-  *>f»«">fotjou>, 

where  thee- — 


TOT  coold  not  maintain  a  joint  action,  for  personal  and  of  action  is  not 

individual  injuries,  or  for  the  assertion  of  personal  and  j/^of^y^""*" 

individual  rights. —  Viokt  el  al.  vs.  Stephens^  LU.    SeL  not  be  joined  in 
/-I-     1^0  an    action    for 

^^    *^-  their  freedom. 

Wherefore,  for  the  latter  cause  only,  the  judgment 
must  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  set  aside  the  verdict,  and  dismiss  the  suit  without 
prejudice. 
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scinEPAciAs.         White  VS.  Brown's  Administrator. 

[Mr.  Tiu^er  for  Plaintiff:  Mr.  Brecl^for  Defendant.] 
From  the  Circuit  Court  for  Garrard  Couivtt. 

Spril  16.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

j^'^enib^dS^  "^^  *  ^^  f^^^^  against  Nancy  White,  as  administratrix 
faalt,\vhiieane-  of  James  White,  to  reviv^e  a  judgment  against  the  in- 
i^glh?^*"^*  testate,  she  filed  a  plea  denying  that  she  was  the  ad- 
on  the  pltC  re-  ministratfiJi.  But  the  circuit  court,  at  a  subsequent  term, 
ct!^,  not  an-  rendered  a  judgment  against  her  by  default,  without  any 
swered.  proof,  and  without  taking  any  notice  of  her  plea. 

.  As  the  plea' was  negative,  and  imposed  the  onus  on  the 
plaintiff  in  the  scire  faciasj  it  was  error  to  render  judg- 
ment by  default. 

Judgment  reversed,  and  cause  remanded  for  furl  ha: 
proceedings. 


Chakcebt:  Long  against  Dupuy. 

[Mr.  Haggin  for  Plaintiff:  Mr.  Dana  for  Defendant.] 
From  THE  Circuit  Court  for  Woodford  County. 

AprU  16.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Conrh 

In  a  bill  upon  a  The  Only  question  which  we  shall  consider  in  this  case, 

"S^T^^  "  ««  to  parties. 

and  purety,  the       Long,  a  surety  for  one  Wilkins,  is  alone  sued  in  chan- 

cSSSp^j-  ^^^y-  ^"  ^^^^^  J^*"^  "^*®'  alleged  to  be  lost, 
or  his  repreeen- .  Although  a  separate  suit  might  have  been  maintaina- 
^teadr'iJthough  ^^^  ^^  ^^^  against  the  surety,  nevertheless,  the  chancellor 
he  may  have  di-  should  never  render  a  decree  against  such  an  obligor, 
unless  his  principal  be  also  a  party,  or  a  sufficient  reasolt 
for  not  bringing  him  before  the  court,  shall  be  made  to 
appear. 


qd  insolvent. 
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^he  only  reason  assigned  for  suing  Long  alone,  is  the    Spring  Tem 
alle^d  death  and  insolvency  of  Wilkins ;  and  even  of      /^^*, 
that  allegation  there  is  no  proof.    The  silence  of  Long's 
answer,  as  to  those  fects,  is  not  an  admission  of  their 
truth,  because  they  are  not  charged  to  be,  and  cannot  be 
presumed  to  be,  within  bis  personal  knowlede^  ^S^^S?",""? 

Nor  would  proof  of  the  msolvency  or  death  of  Wiikms  sod  insoiToicy 
ha%'e  authorized  a  decree  agsdnst  Long  alone-  The  chaxi-  IgJ^*^^^^ 
cellor  cannot  know  what  defence  Wilkins,  or  his  repre-  vmedtobewitb. 
sentative,  might  be  able  to  sustain  ;  nor  can  it  be  known,  JJ  i^owCSelrf 
that  a  decree  against  bim  could  not  be  made  available,  the  delen't,  nor 
And  therefore,  under  4uch  circumstances,  it  is  not  con-  ijf^  n^ti<»d 
sisten(t  with  the  principles  of  equity  to  render  a  decroe  ^  hvanswer^- 

.     ,  ^%  .  cannot  be  takat 

against  the  surety.  aa  true,  wiUwiit 

When  a  party  asks  relief  be  must  place  bimself  in  such  ^^^^  . 

a  condition  as  will  shew  that  his  prayer  is  equitable;  and 

it  is  not  equitable  to  exact  from  a  surety  that  which  the 

principal,  or  his  representatives,  should  pay,  and  migfu 

be  compelled  to  pay,  if  sued  jointly  with  the  surety'. 

Wherefore,  for  want  of  proper  parties,  the  decree  of 

Cl;e  circuit  court  is  reversed^  and  the  cause  remanded. 


Greathouse  against  Hord.  Chancert. 

{Hr.  Beattj  for  Plaintiff:  Mr.  Crittenden  and  Mr.  Hord  for  Defendant.] 
FaoM  THE  Circuit  Court  for  Ma»on  Couhtv. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  Jlpril  16. 

Error  has  been  inadvertently  committed  in  this :  the.  Where  a  jndg. 
complainant,  Greathouse,  was  entitled  to  a  perpetuation  ^®J|J  u^^T^pi^ 
of  the  injunction  for  thirty  five  dollars,  with   interest  pf  the  delft,  the 
thereon  from  the  date  of  the  nol%,  and  the  sheriff's  com-  ^^l^m\^ 
mission  on  that  sum,  and  its  interest  included  in  the  re-  *?''®,V^|**.PY*' 
plevin  bond.     It  seems  that  the  court  deducted  the  thir-  aed. 
ty  five  dollars  from  the  amount  of  the  replevin  bond, 
and  dissolved  the  injunction,  withdamages,  as  to  the  resi- 
14 
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SpiiBg  Term  jdue,  thereby  improperly  charging  the  complainant  with 

^^^^'  interest  and  commission  on  the  thirty  five  dollars^  and 

Grealhoiue  dainages  on  the  amount  of  such  interest  and  commission. 

T8*  X he  complainant  contends^  that  the  decree  against  him 
Mora. 


for  damages  is  altogether  erroneous,  because  there  was  in 

fact  no  injunction  of  the  judgment. 

86cark;r  in  an       The  record  exhibits  an  order  for  an  injunction,  grant- 

oC^^jSiSSn  ^  ^7  two  justices  of  the  peace,  "upon  the  complainant 

gruited  oiit  of  entering  into' bond,  with  Ezekiel  Forman  his  security,  in 

MJ^vodl^^  t**^  penalty  of  six  hundred  dollars,  conditioned  accord- 

clerk— and  bo  Jng  to  law."     Ezekiel  Forman  did  not  join  with  Great- 

dergnmting^  house  in  executing  the  bond,  Init  Satnnel  Forman  did; 

injiiiiotioii,M  de  ^nd  the  question  is,  whether  the  failure  of  Ezekiel  to  ex- 

^t;  tobetak-  ecute  the  bond,  as  contemplated  by  the  order  of  the  jus- 

en,  is  annuity  tjocs,  is  sufficient  to  she  w  that  there  was  no  injunction, 
—the  inmnction    _,,      .  .    ,    .  n      ■  «   ■      /« ^  •      «  « 

is  valid,  aitho'  We  think  it  was  not.    By  the  act  of  the  24th  of  January, 

Sffferent'sM^!   1827,*  it  is  made  the  duty  of  clerks  to  approve  and  accept 

t^fromtbatde-  the  security  in  injunction  bonds.    It  appears  that  the 

oj^en^"^*"^^  clerk  did  approve  and  accept  Samuel  Forman,  and  ad- 

*Aot8  of  SesB.   ininistered  to  him  the  oath  provided  for  in  the  second 

1826, 127.         section  of  said  act.   So  much  of  the  order  of  the  justices 

as  makes  the  injunction  depend  on  the  execution  of  bond 

with  Ezekiel  Forman  as  surety,  ought,  therefore,  to  be 

regarded  as  surplusage  and  against  law. 

The  bond  executed  with  Samuel  Forman  as  surety,  is 
good,  and  should,  together  with  other  acts  of  the  com- 
plainant, as  manifested  by  tlie  record,  estop  him  to  deny 
that  there  was  a  subsisting  valid  injunction. 

For  the  error  first  noticed,  the  decree  is  reversed,with 
costs,  and  the  cause  remanded  for  a  decree  to  beentered^ 
not  inconsistent  herewith. 
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Opting  Tann 
1888. 


Buford's  Heirs  against  McKee  &c.        Chancert. 

[Mr.  Kincaid  for  Plaintiffii :  Mr.  Owsley  for  Defendant.} 

FaOM  THE  CxRCriT  COXJ&T   TOR   LiNCOLM  COUIITT. 

Chief  Justice  Robertson  did  not  sit  in  this  case  :  Judge  Niobo-       j9|>rii  16. 
LAS  delivered  the  Opinion  of  the  Court. 

The  heirs  of  Henry  P.  Buford  filed  their  bill  against  the  Covenaiii,niada 

devisee  of  Henry  Paulding,  to  obtain  specific  perform-  J^g^  upon^y 

ance  of  an  alJeged  covenant  from  Paulding,  for  the  con-  conaideration,ei 

veyance,  at  his  death,  of  a  tract  of  land  to  Buford.  The  meritonoas,can 

defendants  deny  that  the  covenant  was  executed  by  Pauld-  ^^},  ^  specifi- 
.-  ...  .  -  ■      .  ■  calJy    eoiorced 

ing,  or,  if  genuine,  that  it  ivas  given  for  any  valuable  con-  in  eqaity.*ihe 
sideration.  "^"*^  obligation 

to  provide  lor  a 

We  shall  waive  a  decision  of  the  question,  whether  the  wile  or  children 
covenant  was  executed  by  Paulding,  inasmuch  as  we  are  JjfljJJ^to'up? 
clearly  of  opinion,  that  if  it  was  signed  by  him,  it  was  hoidsucbacov- 
merely  intended  as  a  gift  to  his  nephew,  Henry  P.  Bu-  ^^  'pJSci^e 
ford,  and  that  Paulding  received  no  valuable  considera-  doea  not  extend 
tion  therefor ;  and  consequently,  that  we  are  bound  to  af-  i^tiona.  '^ 
firm  the  decree  dismissing  the  bill. 

In  exercising  the  discretion,  which  the  chancellor  re- 
tains to  himself,  over  applications  for  the  specific  perform- 
ance of  contracts,  it  has  always  been  deemed  an  essential 
prerequisite,  that  the  contract  he  is  called  upon  thus  to 
enforce,  should  be  based  npon,  either  a  valuable,  or  what  is 
termed  a  meritorious  consideration.  The  moral  obligation 
to  provide  for  a  wife  or  a  child,  constitutes  such  a  meri- 
torious consideration  as  will  induce  a  specific  performance 
of  an  agree  ment  in  their  favor,  and  some  of  the  cases  have 
declared,  that  grand-children  come  within  the  rule;  but  we 
have  been  able  to  find  no  authoritative  case  where  a  vol- 
untary agreement  has  been  specifically  enforced  in  favor 
of  a  collateral  relation,  such  as  a  nephew,  unless  there  was 
some  other  controlling  circumstance  besides  the  mere  af- 
finity. The  cases  where  relief  has  been  extended  in  favor 
of  collaterals,  either  expressly  recognise  the  doctrine, 
th  at  some  additional  circumstance  is  necessary  to  call 


Digitized  by 


Google 


108  DECISIONS  OF  THE  COURT 

Spring  Term    fortli  tlie  interposition  of  the  chancellor  in  their  behalf, 

18  3  3.        or  by  the  stress  laid  upon  suck  additional  and  controlling 

B^fordsheir*  circumstance,  indicate  clearly  that  such  is  the  rule  of  the 

^M-  ,T?*  -        court.  See  Mwland  on  Contracts^ll  to  17,  aud  cases  there 

cited. 

The  whole  foundation  of  the  principle  which  turns 
mere  gratuitous  engagements  and  voluntary  proitiises  of 
bounty  and  munificence,  into  contracts  of  obligatory  ef- 
ficacy, is  of  such  doubtful  equity,  that  we  feel  no  dispo- 
sition to  carry  it  farther  than  it  has  already  gone. 

The  idea,  which  seems  to  have  had  some  countenance 
from  a  few  old  cases,  that  an  agreement  in  writing  would 
be  specifically  enforced,  merely  becatkse  it  was  soleninix- 
ed  by  the  signature  and  seal  of  the  party,  has  been  long 
exploded. 

In  Walis  vs.  JStilto,  1  P.  Wins.  60,  wliere  the  court 
was  applied  to>  for  the  purpose  of  aiding  and  supplying 
a  defectire,voluntary  conveyance  in  favor  of  a  half  broth- 
er, Lord  Keeper  Wright  was  of  opinion,  that,  as  the  con- 
Sderatioa  of  blood  woulcTVaise  an  use  at  common  iawi 
and  as  before  the  statute  27  Henry  Ylll,  could  have  com- 
pelled an  execution  of  such  use,  inra  court  of  equity,  so 
would  that  imperfect  conveyance  raise  a  trust,  in  respect 
of  the  consideration  of  blood,  and^ consequently,  ought  to 
be  made  good  in  equity.  Jtf dch  stress  appears  to  have 
been  laid  by  this  court  upon  the  same  argument,  in  jyTc- 
bUire  vs.  HughUy  4  Bihb^  187,  when  assigning  its  reasons 
for  afifording  relief  in  favor  of  a  son  ;  but  there  is  no  ex- 
press indication  of  opinion^  that  it  should  be  extended 
in  favor  of  collateral  relations  also.  In  Goring  vs.  ^ash^ 
3  ^ilk,  188,  Lord  Hard  wick,  commenting  upon  WaUavs. 
fitiUos,  said,  Lord  Wright's  reasoning  was  too  large,  owing 
to  his  then  being  new  in  the  court,  and  pursuing  the 
maxims  of  law  too  far,  as  to  the  consideration  of  blood  to 
raise  an  use  in  law,  and  which  this  court  does  not  regard. 

In  an  analogous  class  of  cases,  it  seems  ta  be  well  es* 
tablished,  that  a  defective  surrender  will  be  supplied  only 
in  favor  of  three  descriptions  of  persons,  viz  :.  creditors, 
wife,  and  children— see  Goodmn  vs.  GooduAn^  1  Fez.  22S. 
Byas  vs.  Byaa,  2  Fez.  164.     Tudor  vs.  ^won,  2  Fez.  682. 

Decree  affirmed,  with  costs. 
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Lamaster  against  Lair. 

[Mr.  Trnner  for  Plaintiff:  Mr.  Owsley  and  Mr.  Goodloe  for  Delehdant.l 
From  the  Circuit  Court  tor  Madiion  County. 

Chief  Justice  Robjcrtson  delivered  the  Opinion  of  the  Court. 

L.AMASTER  filed  a  bill  in  chancery,  in  the  Madison  circuit 
court,  to  enjoin  a  judgment  (for  forty  dollars,)  which 
had  been  rendered  against  hioi,  in  Russell  county,  by  a 
magistrate.  The  only  ground  for  the  injunction  was  the 
alleged  payment  of  the  amount  of  the  judgment.  I^air, 
before  service  of  process,  entered  his  api)earance,  and 
demurred  to  the  bill;  and  the  circuit  court  sustained  the 
demurrer. 

As  no  relief  could  have  been  granted  otherwise  than  by 
actually  or  virtually  enjoining  the  judgment,  the  only 
question  presented  for  consideration,  is,  whether  the  cir- 
cuit court  of  Madison  had  jurisdiction  to  enjoin  the  judg- 
ment. For,  if  it  had  not  such  jurisdiction,  the  demurrer 
was  properly  sustained. 

In  Mason  vs.  Chambers  {4th  J.  J.  Mar.  407-8-9,)  it  has 
been  decided  by  this  court,  that  a  circuit  court  in  one 
county,  unless  it  has  derived  jurisdiction  over  the  whole 
subject  matter,  from  some  peculiar  circumstance,  has  no 
power  to  enjoin  a  judgment  of  a  circuit  court  rendered 
in  another  county.  And  there  is  nothing  in  this  case  by 
which  it  can  be  exempted  from  the  application  of  tiie 
general  principle  there  recognised. 
,  Wherefore,  as  the  bill  stated  a  case  in  which  the  cir- 
cuit court  of  Madison  had  no  jurisdiction,  the  demurrer 
was  rightly  sustained. 

And,  as  the  decree  dissmissing  the  bill  absolutely  will 
not  bar  a  similar  bill  in  the  proper  court,  because  the 
Madison  circuit  court  had  no  jurisdiction  to  adjudicate 
on  the  merits,  there  is  no  error  ia  the  absolute  dibunssiun. 
.    Decree  affirmeil. 


Chavcert. 


April  17. 

Circnit  court  of 
one  county  lias 
no  juriMiiction 
to  eujoin  ajndg- 
ment  renaered 
in  another. 


The  dismissal  of 
a  bill  aotoluie* 
ly,  by  a  court 
wliicbhadiioju- 
lisdictiou  oi  th# 
GAMO,  ia  no  bar 
to  another  auit.. 
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Spring  Term 
1883. 


Dbtiwue.  Pool  VS.  Adkisson  et  at 

Jl06 78)  [Mr.  Morehead  for  Plaintiff:  Mr.  Crittenden  for  Defendants.] 

(    IdUO 
|ll3    2871 

Fbom  thb  Ci&cuit  Court  roR  Trigg  Couittt. 


Dana 

129       119  '^P^  ^^-        Chief  Justice  RoBBRTSofr  delivered  the  Opinioo  of  the  Court.— 

J  ud  ge  Underwood  dissenting. 


^^mentafthe  ^jug  jg  ^^  action  of  detinue  for  two  slaves,  claimed  by 
the  defendants  in  error,  (who  were  plaintiffs  below,)  un- 
der  a  deed  of  trust,  whereby  Edwanl  Carlton,  scm.  trans- 
ferred  to  them  tlie  right  to  the  said  slaves,  and  other 
property,  for  the  payment  of  certain  debts  due  by  Carl- 
ton to  persons  for  whose  benefit  the  trust  was  created. 

Verdict  and  judgment,  in  the  usual  form,  for  the  slaves, 
or  their  value,  having  been  obtained  against  Fool,  he 
prosecutes  a  writ  of  error,  and  complains  that  the  cir- 
cuit court  erred  to  bis  prejudice — 1st.  in  refusing  to  ad- 
mit certain  testimony  which  was  offered  by  hitn  on  the 
trial ;  %nA,  in  overruling  a  motion  for  a  nonsuit,   and 
Srd.  in  refusing  to  give  to  the  jury  an  instruction  pro- 
posed by  him» 
In  an  action  to       I*  The  matter  rejected  by  the  circuit  court,was  a  cross 
convTwi'/r^S  *"'*  ^^  discovery,  which  had  been  filed  by  the  plaintiff 
third  peraon)  to  in  error  against  the  defendants,  and  taken  for  confessed  ; 
t^t,  t?8^re  *"  ^'^*^'*  ^^^  ^"'y  ^negation  pertinent  in  this  case  is,  that 
certain  debt8,ey  the  debts,  for  securing  which  the  deed  was  given,  had 
ifebu^ha^^been  '^^^  "jwW,  or  nearly pM.^^    The  admission  of  such  an 
•'paid  or  nearly  allegation  was  insufficient  to  prove,  either  that  the  debt 
cTiy  r^oct^^  lifiid  been  paid,  or  that  the  absolute  title  had  been  revest- 

woaldbenronly  ed  in  the  alienor:  and  could  not  have  tended,  legitiroate- 
upon  a  question   ,      ,     ,  ^         .•  .       ,  ■  •    •   .4  • 

proper  for  Chan-  ly?  to  bar.  Or  affect,  thecause  ot  action  for  which  this  suit 

cery.-See  5fco-  vvas  instituted.    But,  if  the  slaves  or  their  value  be  uiore 

bee    V8.  Jone$     .«•.-, 

:^c,  ante,  18.      than  sufficient  for  the  payment  of  the  debts,  a  chanceiJor 

might,  in  a  proper  case,  afibrd  appropriate  relief ;  but  he 

alone  could  do  full  and  final  justice  among  all  |)ersoiis 

who  may  be  eventually  concerned. 
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n.  If  detinue  be  an  appropriate  action — and  even  if  a    Spring  Term 
person  would  not  be  liable,  in  any  farm  of  action,  for  dis*        ^  ^  ^  a  • 
posing  of  the  chattel  of  another,  banafide^  as  ap  agent  of         Pqqi 
a  person  who  was  not  the  true  owner,  (which  we  will    ajjeu^'    tal 

presently  consider,)— nevertheless  the  circuit  judge  did  — 

not  err  in  refunng  to  direct  a  nonsuit ;  because  the  jury  ^"^^^^Jj^ 
md^  have  inferred,  that  the  plaintiflf  had  some  knowledge  in  detiDue  for 
of  the  right  of  the  defendants,  and  co-operated  with  his  hiiti'id!w?'the 
constituent  in  an  effort  to  frustrate  that  right.  ^t  of  wo* 

III.  The  plaintiff  in  error  moved  the  circuit  court  to  knowiedgeTi; 
instruct  the  jury,  "  that  if  they  believed  from  the  evi-  andco-oporated 
dence,  that  (he)  had  possession  of  the  negroes  sued  for,  tleofthelawiai 
only  as  agent  of  Carlton,  and  parted  with  possession  of  owner,waapro- 
the  same  before  any  demand,  or  suit  brDught,without  a  ond  sufficieat  to 
knowledge  of  the  plaintiff's  claim  to  them,  they  must  ^^"^^  *  ^^ 
find  for  the  defendant."  The  refusal  to  give  that  instruc*  ^^  pe«onwho 
tion  fumislies  the  ground  on  which  Pool  mainly  relies  hathadihe^% 
for  a  rever-nl  of  the  judgment.  '  ST tw?'';.^! 

The  proof  was,  that  Pool  took  the  slaves  to  Missouri,  or  detained,  the 
and  had  afterwards  said  to  one  witness,  I  hat  he  knew  othCT^iherfor 
where  they  were,  and  to  another  witness,  that  he  had  himself,  or  as 
sold  them ;  there  is  no  evidence  that  he  had  ever  paid  to  vantfof a^tnm- 
Ihe  \ierwn  who,  as  he  says,  employed  him  to  sell  them,  ger-ia  liable  (in 

-  ,  ^1  •         t»  %  *   t      %  detinue)  to  the 

the  price,  or  any  part  of  the  price,  for  which  they  were  true  owner,  for 
sold,  t/"  Bold  at  all.  Nor  is  any  such  payment  even  hypo-  J^JS^^^hS 
thetically  stated  in  the  instruction  as  proposed.  In  con-  tber  he  waa,  or 
sidering  the  proposition,  therefore,  the  conduct  of  the  ^^ oftte'riSt 
plaintiff  should  be  viewed  in  the  same  light  as  it  should  of thetmeown- 
be  if  he  had  admitted  that  he  had  not  paid  his  consti-  he^/oAad 
tiient.  \\  "0^  P^^  ^'^^ 

Thus  considering  the  case,  two  principal  questions  arise:  before  ^e  nait! 
FbrU.   According  to  the  hypothetical  case  stated  in  the  5^"f|?,^*J" 
instroctloB,  was  Pool  liable  to  any  action  whatever  ?  nion,  po$f. 
Suand.  Is  detinue  an  appropriate  action  ? 

JFSrrt.  That  Pool's  conduct  must  be  deemed  injurious 
to  the  owners  of  the  slaves,  has  not  been  denied  in  argu- 
ment, and  cannot  be  doubted.  But  his  learned  counsel 
insists,  thai  his  acts  were  those  of  his  employer,  who  is 
atom  legally  responsible  to  the  injured  |)arty,  if,  as  an 
agent  merely,  he  (the  plaintiff,)  acted  in  good  faith  and 
within  the  j|cope  of  his  authority.    Is  such  tlie  true  and 
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^1  s'a Ir*"  ^^'^  ®^*^'®^^  doctrine  of  the  common  law  ?  We  think  not: 

^^^^^  Far — very  ftr—from  it* 
Pool  He  who  has  no  le^al  rij^fat  to  do  a  thing,  cannot  delc- 

Adkulmetai  ^^^  authority  to  another  to  do  it.  The  power  of  an  agent» 

Theauthorit  of  ^^^^  Jiltogelher  derivative,  cannot  exceed  that  of  his 

an  agent  can  ne-  principal.    As  1)etween  the  person  injured  and  the  actual 

orthfp'S^ip^!  Pe^T^trator  of  the  wrong,  no  authority  from  another, 

->No  one  can  who  had  no  ri^ht,  can  change  the  legal  character,  or  ef- 

Mh^'a^oZ'  ^®^'  ^f  ^^^  wrongful  act.    The  authority,  so  far  as  the 

which  he  does  wrong  was  concerned,  was  void,  and  therefore,  cannot 

r«8*^'raltCl  P'o^ecl  or  excuse  the  immediate  actor.    The  injured  par- 

ize  another  to  ty  has  a  right  to  look  for  reparation  to  him  who  was 

Whoe^l^iil^  actually  and  immediately  employed  in  the  act  from  which 

of  le^l  discre-  the  injury  resulte  d.     He  mav  sue  either  the  principal  or 

tion,  acts  tor-  al.  i  *      i  •    .•  . 

tiouBiy,  or  in-  accessary,  the  employer  or  employed,  the  constituent  or 
termeddlcBwith  his  asfent ;  and  may  (generally,)  sue  either  one  separate- 
another  witC>ut  l.v,  or  both  jointly.     No  person  has  a  right  to  dispose  of 
MthTrityo^^^^^      tiie  property  of  another,  without  his  assejit^jjr  the  au- 
ia  personally rel  thoritv  of  law  ;  and  if  he  shall  do  so,  he  wiUy9ccording 
i5!rr'ci?pal?/^  to  a  general  rule  of  law,  which  has  but  few  exceptions 
andthe  fact  that   or  qualifications,  he  legally  responsible  to  the  owner.  As 
the^a^t^or  by  *^®  3^  dispofiendi  does  not  belong  to  any  person  except 
tlie  request,  or  the  owner,  or  his  agent,  or  the  law,  he  who  presumes  to  ex- 
SihTpCTson,  U  excise  that  important  right  without  proper  authority,  must 
tio  excuse.         Jo  so  at  his  peril,  and  upon  his  own  responsibility.    It  is 
'  no  legal  excuse,  that  he  acted  as  the  voluntary  or  hired 
agent  of  another  person  who  had  no  such  right  himself. 
The  a^ent  cannot  avert  legal  responsibility  for  his  own 
wrongful  act,  by  pleading  that  he  was  employed,  or  di- 
rected, by  a  person  who  had  no  lawful  authority /^It  is  a 
general  rule  of  law,  that  no  person  of  legal  discretion, 
whose  wltmtary  act  operates  injuriously  to  the  property 
of  another,  can  exonerate  himself  from  liability  to  the 
owner  for  reparation,  by  merely  proving  that  he  did  not 
act  ybr  himself y  but  for  another,  who  hired  or  requested 
him  so  to  act,  and  who  had  no  legal  right  to  use,  detain, 
or  dispose  of  the  same  property  in  the  same  way.     An 
ngent,  or  servant  is  responsible  for  his  own  tortious  act, 
even  though  it  was  done  in  submission  to  the  command, 
or  authority  of  his  employer  or  master.     See  Paky  on 
.%enc2^,  315-16,  and  the  cases  there  cited.    ^ 
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In  note  83  to  CAiOy's  BlaeluUms,  (VoLl  p.  432,)  the    SprmgTera 
annotator  says  :  "  In  every  case  where  a  master  has  not        *  ^38. 
power  to  do  a  thing,  whoever  does  it  by  his  command,         Poai 
is  a  trespasser,  {Rol.  M,  90,)  mi  ila$  thotigh  the  urvani  ^^jy^'j^^i^ 

aeled  in  total  ignorahce  ef  the  maOer^Ji  4ight.—(2  Rol  M.    22i— . 

431.") 

The  reason  is  stronger  why  a  voluntary  agent  should 
beJiaWe  in  a  similar  case.  See  5  &«rr,  8687. 
*  Exercisin^r  unauthorised  dominion  over  the  property 
of  another,  or  even  asserting  a  right  to  it  for  another 
who  has  no  right,  may  be,  and  generaliy  will  be,  wrot^r> 
ful  or  ^^tortious^^  as  to  the  owneiv  See  iS  Strange^  813. 
2  Saunders^  Reports^  47,  n.  e.  Briitot  vs.  BuK,-^7  JbAu- 
lon'ff  Reports,  256.  S!iotwell  vs.  Few^ — Mnd.  302,  and 
^tirfv  vs  BwrKng^— 10.  lb.  172.  Perkins  vs.  Sndth^— 
1  mi  328. 

In  Perkins  vs.  Smith  (^fipra,)  a  servant  was  held  liable^ 
in  trqvi^Mi^thCoods  which  he  had  received  from  a  bank*- 
rapt>^^^wner)i0/ien  his  bofAruptcy  ooeurred^)  and  had 
soW,  at  thtfBaster's  request,  to  pay  a  debt  due  from  the 
banlcrupt  to  the  master.  It  does  not  appear  from  the 
case,  as  reported,  that  the  servant  bad  notice  of -the  bank, 
ruptcy.  Tn  that  case,  Chief  Justice  Lee  said :^^<The  point 
is,  whether  the  defendant  is  not  a  tortfeasor^  for  if  he  is  so, 
no  authority  iliat  he  can  derive  from  his  master  can  excuse 
him  from  being  liable  in  this  action.  ^Hughes,  the  bank- 
rupt, had  no  right  to  ddiver  these  goods  to  Smith  ;  the 
gist  o(  trover  is  the  detainer,  or  disposal,  of  goods,  which 
are  the  property  of  another,  wrongfully ;  and  it  is  found 
that  the  defendant  himself  disposed  of  them  to  his  master's 
iiM,  which  few  master  4mid  give  himm  atOhorUy  to  do ;  and 
this  is  a  conversion  in  Smith,  *he  disposal  being  liis  own 
tortious  aet^  the  act  of  selUng  the  goods  is  the  conversion, 
vA^r^ber  tothense  of  himself  or  imother,  itmakesnodifferenu.'^ 

Parker  et  al.  vs.  Godin,  ( Stratiffe,  813,)  is  a  still  stronger  / 
case.  The  wife  of  a  bankrupt  delivered  to  a  servant 
plate  to  sell ;  the  servant  delivered  it,  near  the  door  of  a 
pawn-broker,  to  Godin,  who  pawned  \t  in  his  owiMnatne, 
and  itHoered,  th  money'toM^  mistress.  The  assignees  re- 
covered damages  from  Godin,  in  trover. 
16 
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Spring  Term  In  a  post-revblutionary  caw  (in  Eipg^s  Benchi)  a  mer' 
*  ®  ^^*  chant's  clerk  was  held  liaWe  in  trover,  for  goods  which 
Pool  he  sent  to  bis  employer,  although  they  had  been  deliver* 
ed  to  him  for  that  purpose,  and  h$  did  not  know  that  nei- 
ther the  bailor,  nor  merchant,  had  any  right  to  them< 
In  that  case.  Lord  EUenborough  said :— "  The  clerk  act- 
ed under  an  wiavoidabh  ignoranct,  faiAJor  his  master^s  Aen- 
tJUy  when  he  sent  the  goods  to  his  master  ;  but,  never- 
theless, his  acts  may  amount  to  a  conversion  ;  for  aper- 
son  18  guilty  of  a  conversion  who  intermeddles  with  my 
property,  and  disposes  of  it,  and  it  is  no  answer  that  he 
acted  under  authority  from  another,  who  had  himself  no 
authority  to  dispose  of  it.  ^nd  the  court  is  governed  by' 
the  principle  of  law,  and  mdby  the  hardship  of  any  partietdar 
case.^^  Perkins  vs.  Smith,  (nipni,)  Cooper  vs.  ChiUyf  1 
Bwr.  20,  and  other  cases  were  cited  in  that  case. 

In  another  case,  the  same  Judge  said  : — ««  According 
to  Lord  HoU,  (in  Baldmn  vs.  Cok,)  thQip«f[|u»umjBg 
to  onesself  the  property  and  right  of  di8|^wiil,jiN[nother 
man's  goods,  is  a  conversion  ,  and  oertan^  a  man  is 
guilty  of  a  conversion  who  tak^  my  proper*^  by  assign- 
ment from  another  who  has  no  authority  to  dispose  of  it^  - 
for  what  is  that  but  assisting  ihat  other  in  carrying  his  tsrong" 
ful  act  into  effed  ? 

In  6  Modem,  Lord  Holt  said  •*— ^<  Any  disposing  iff  on* 
olher^s  property  without  his  authority,  is  a  eowoernonJ*^ 

The  foregoing  cases  and  extracts  are  presented  to  prove, 
not  only  that  an  unauthorized  bailment  cannot,  accord* 
inj;  to  a  general  principle  of  law,  exonerate  the  b&ilee 
from  legal  liability  to  the  true  owner,  for  anj^  injury  to 
the  property,  or  to  its  proprietor,  resulting  from  the  vol* 
untary  act  of  the  bailee,  but  also  that  the  quo  ammo,  or 
motive,  is  not  generally  essenHatio  his  liability  for  repara* 
tion,  or  restitution,  to  the  person  whom,  ignorantly  or 
wantonly,  he  had  injured. 

The  rule  thus  recognised  depends  on  an  obvious  prinr 
ciple,  sustained,  (we  think, )- by  analogy,  justice,  and 
authority.  It  is,  that  he,  whose  voluntary  act,  whether 
for  himnlf  or  another,  operates  injuriously  to  the  rights 
of  another,  shall  be  responsible  to  the  person  who  may 
be  injured  by  the  wrongful  act.  The  security  of  rights — 
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property  ilaelf,  would  be  injuriously  affected  by  the  re-    Spring;  Term 
pudiation  of  a  principle  so  just  and  so  universal.  i  s  3  3  • 

#  Possession  of  a  chattel  is  one  indicium  of  title.      But  a         pool 
purchaser,  or  bailee,  who,  trusting  to  that  assurance  of   ^^.  .^^• 

title  in  the  possessor,  qr  to  his  honor,  veracity  or  war- 

ranty,  must  do  so  at  his  peril-    A  purchaser  of  a  chattel  J^^'^^one 
from  a  person  in  possession  without  title  or  authority  to  in    poMession, 
sell,  will  be  responsible  to  the  owner  for  its  value  even  tl^norltttdiOT^ 
though  he  had,  after  paying  his  vendor  a  fuU  price,  given  ity  to  seiUbire- 
the  property  to  him.     He  trusted  to  the  vendor  and  to  '^JJI^to^'Sj 
his  possession,  and  for  so  doing,  might  be  subjected  to  a  tnie  owner. 
double  loss — the  price  he  gave,  and  also  the  value  to  the 
owner.   He  acted  on  the  presumption  of  title  in  the  ven- 
dor, and  upon  the  security  to  be  expected  from  an  ex- 
press or  implied  warranty  of  title«^ 

The  agent  who,  for  hire  or  otherwise,  sells  a  chattel  An  agent,  wh» 
for  another  in  possession  without  right,  must  likewise  ^"jn*^|!^'h^ 
look  to  bia  employer,  for  indemnity  for  his  liability  to  40  ri^ht  to  it, 
the  triie.owner.     In  assuming  the  right  to  dispose  of  the  5^^161^*10 
property,  he  injures  the  owner,  and  acts  upon  his  own  the  owner ,mQ8t 
responsibility.  If  his  principal  be  able  to  indemnify  him,  ^/^^,^fo/i^ 
he  will  sustain  no  eventual  loss.  If  the  principal  beinsol-  demnlt^. 
vent,  that  must  be  the  misfortune  of  his  rash  or  confid- 
ing agent.    In  that  event,  it  is  more  just  that  the  agent 
should  suflfer  the  consequences  of  his  own  wrongful  con- 
duct, (especially  if  he  received  a  reward  for.  his  service 
and  so  far  acted  for  his  o\^  benefit,)  than  that  the  owner, 
whose  rights  had  been  outraged,  should  be  denied  any 
redress.     As  between  the  wrong  doer,  and  the  person  in- 
jured, it  is  not  material  whether  the  injurious  act  was 
for  the  benefit  of  tlie  actor,  or  for  himself  and  another 
person,  or  for  that  other  exclusively ;  nor  is  it  essential 
that  the  actual  perpetrator  should  have  known  that  bis 
authority  was  insufficient. 

^  Every  person  who  ventures  to  dispose  of  the  proper- 
ty of  another,  without  his  authority,  or  that  of  the  law, 
acts  injuriously  to  the  owner,  and,  therefore,  in  contem-  ^ 
plation  of  law,  tortiously^If  A  tell  B  to  dioot  a  horse 
for  huD,  asserting  that  it  is  his  (A's)  horse,  and  B  accord- 
ingly kill  it,  may  not  C,  the  right  owner  of  the  horse, 
maintain  an  action  against  B,  for  killing  it,  witliout  his 
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Spring  Term    auUiority  ?  and  will  B*8  ignorance  of  C's  right  excase 

1 S8  3.       jjjg  wrong,  or  exonerate  him  from  responsibility  for  the 

Pool         injury  ?    Surely  not — such  is  not,— should  not  be,  lh(ib 

,  .vs.  hw.    If  A  steid  the- slave  of  B,  and,  whilst  in  possession, 

Mktssonetar  ^^^^  q  ^^  ^^^^  ,,i„^  j„  carrying  the  slave  to  Missonri, 

and  there  selling  himv  may  not  B  sue  both  A  and  C,  sev- 
erally, or  jointly,  for  a  trespass  on  his  rights  ?  and  could 
C  excase  himself  by  pleading  that  he  was  only  the  instru- 
ment of  A,  and  did  not  know  that  the  slave  was  not  his  ? 
Certainly  a  joint  suit  might  be  maintained  againt  A  and 
C,  and  if  the  latter  should  be  compelled  topay  the  whole 
of  the  damages,  he  could  not  recover  contribution  from 
A,  unless  he  could  do  so  on  the  ground  of  an  implied 
guarantee. 
A  sheriff  who       A  sheriff,  who  is  not  only  a  public  agent,  bnt  may  also 
mUbT  prop^  ^  deemed  sometimes  an  agent  of  both  creditor  and  debt- 
reprMeDtod^anrl   or,  having  ^  fieri focio^  in  favor  of  A,  against  B,  levies  Jt, 
oat^uiy  Biupi-    ^  tht  request  of  both  of  thtm^  on  slaves  in  the  possession  €^ 
cion  to  the  con-    B,  and  accordingly  sells  them,without  knowing,  or  even 
t^  thepropi    suspecting,  that  any  other  person  than  B  has  title  to 
arty  of  the  deft   them.     But  C  afterwards  sues  the  sheriff,  in  trespass  or 

m  the  ex  on, but 

which  tnmB  out  trover,  for  selling  the  slaves,  and  proves,  that,  at  the  time 

to  be  the  prop-  ^^f  j^g  g^j^    ^^  himself,  and  not  B,  was  the  true  and  e»- 

erty  of  a  Btran-  ,      .                         ^    .                      .                                 ,     .            ,        ^ 

m,  IB  liable  to  clusiYC  Owner  of  them,  may  he  not  recover  their  value  r 

™^™«^  ^*'  hnHsputably.  Neither  the  good  faith,  nor  ignorance,  of 
the  sheriff,  nor  the  combined  authority  of  B,  and  of  the 
execution,  nor  aH  of  them  united,  could  exonerate  him 
from  legal  KabiUty  to  C,  whose  rights  he  had  invaded, 
from  whom  he  bad  derived  no  authority, — and  as  to 
whom,  therefore,  he  had  acted  tortiously  and  injuriously. 
Is  there  any  reason  for  exempting  a  mere  private,  volun- 
tary agent  from  the  like  liabilHy  for  a  similar  act  ?  We 
have  not  been  able  to  perceive  any.  '*  TorriotwV*  is  ap- 
plied  to  an  act,  the  offspring,  not  of  accident  or  of  legal 
or  physcial  necessity,  but  of  sound  volition,  and  which 
operates  injuriously  to  another  person  Who  did  not  assent 
tt>  it,  and  as  to  whom  it  was^  without  authority.  This  ia 
(as  we  think)  abundantly  shewn,  not  only  by  the  more 
ancient  authorities,  but  by  post*revolutionary  and  unau- 
thoritative cases,  fr<rai.  which  we  have  made  some  quota- 
tions, only  to  prove  that  tlie  law,  as  we  understand  it  and 
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apply  it  to  thie  facts  of  this  oase^  has  never  been  shaken,    Spring  Temi 
but,  even  yet,  is  considered,  well  established  in  England,       }  ^^^^^ 
the  natal  land  of  the  common  law.  pool 

It  does  not  appears  that,  in  any  one  of  the  cases  to  ,j,«.^**        / 

^bich  we  have  referred,  any  stress  was  laid  on  the  knowl- 

edge  or  ignorance  (by  the  agent)  of  the  true  proprietor- 
•    ship.     The  reasoning,  in  all  of  them,  tends  to  shew,  that 
theprinctpfe  off  liability  was  the  want  of  authority  in  the 
constituent. 

Though  Godin  pawned  the  plate  in  his  own  name,  it  * 
was  for  the  benefit  altogether  of  the  banjcrupt's  wife ;  and 
it  is  not  stated,  nor  is  it  fairly  inferrible,  that  he  knew 
that  th^  plate  belonged  to  the  plaintiff,   in  the  action 
against  him.     And  it  appears  strange,  that,  if  the  fact 
that  the  agent  was  ignorant  of  the  legal  proprietorship, 
would  legalize,  or  excuse,  his  disposition  of  the  pro[)er- 
ty,  all  the  cases  had  npt  stated  that  the  ground  of  his 
0  liability  was,  that  he  knew  tliat  his  employer  was  not 
the  owner.     But  not  one  of  them  even  intimates,  that 
that  is  the  only  and  true  ground  of  his  liability  ;  all  seem  ABsumpait  will 
to  consider  the  want  of  authority  to  be  the  legal  ground.  "^*  Ij^t'lfulrre 
If  an  agent  receive  money  for  his  principal,  and  pay  ceiveti  tL«  uio- 
it  over  to  him,  supposing  it  to  be  his,  assumpsit  cannot  be  °ifJJ^^"stn- 
maintained  against  him  by  a  stranger  who  may  have  been,  tuied.iind  with- 
in  fact,  entitled  to  ij.     The  reason  is  obvious  :  the  law  l^l  ^^^^ji 
would  not  impiy  a  promise  to  pay  the  money  to  any  one  ngbi,  pciici  itt)- 

^who  was  not  known  to  be  entitled  to  it.  cfpai  — "for^  the 

f  So  a  bona  Me  bailee,  inpossesmn.  may  not  be  guilty  of  law  wiiiLoiwn- 
a  conversion  before  a  proper  demand  and  refusal.  But  to  pa/,  wiiore 
if  he  sell  the  property,  whether  for  himself  or  his  bail-  \^^'^  ^^  '^<* 
or,  no  demand  is  necessary  by  a  stranger  who  is  the  real  the  ngbt  lo  re- 
owner.     The  sale  is  itself  a  conversion,  and  is,  as  to  the  <^*^®- 

^^_        ^ ,.    .    •     1        «ii  .         Jl 0 una  tide hni" 

owner,  forttoiis  in  law.^  lee  in^ose^s- 

Now,  as  the  plaintiff' in  error  voluntarily  took  the  fion,  may  not 
3laves  of  the  defendants  from  their  constructive  posses-  q^j  ^  ueii.  d  • 
sion, and,  withdut  their  consent,  or  any  legal  authority,  ^''^l':[^^"';   ' " 
carried  them  to  Missouri,  and  there  disposed  of  them,  pnauou  .  •' t.. 
^  it  seemsto  us  that,  according  to  both  law  and  natural  jus-  ^^^'^^ ';  .       ' 
tice,  there  should  be  no  doubt,  that  he  should  be  respon-  in  rtj^  o . 
sible  to  them,  for  an  illegal  interference  with  their  prop-  l"^^^":';  [^ 
erty ;  and  that  they  should  not  be  compelled  to  hunt  for  suit.' 
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Spring  Term   another,  whom  they  may  never  find,  and  who,  when 

18  3  8.       found,  might  be  insolvent.     T%tplainHff^s  corUractwUh  his 

Pool         employer  cannot  affect  tlie  rigfUs  of  strangers  to  that  coniraet, 

_^-  In  disposing  of  the  slaves  he  acted iU^aily,  because  he     ' 

Adktssonetal  ^^^^^^  ^^  j^^^j  authority  ;  and  it  cannot  be  denied  that  a 

conversion  of  the  slaves  to  ttie  use  of  his  principal,  was 
as  injurious  to  the  defendants,  as  a  conversion  to  his 
own  use  could  have  been.  Even,  it  does  not  appear, 
that  his  agency  was  not  beneficial  to  himself;  nor  is 
there  any  intimation,  in  this  whole  record,  that  he  had 
not,  at  the  trial,  the  price  of  the  slaves  in  his  own 
pocket,  and  apart  of  it  converted  to  his  ownuse^forconipensa" 
tion.  He  mvst  be  deemed  a  torong  doer,  and  is,  therefore,  lia- 
ble for  the  property  which  he  detained  and  converted. 
As  a  free  agent,  he  must  be  respofisible  for  his  own  vol- 
untary acts,  injurious  to  the  defendants  and  without  their 
authority.  His  is  a  stronger — miich  stronger  case  than 
any  of  those  which  have  been  quoted.  In  all  of  tiiem^ 
JlliS  proceeds  had  gone  to  the  principal^  before  suit  brought 
against  his  agent. 

Ih  deciding  the  question  of  liability  in  this  case,  we 
have  referred  to  other  cases  and  authorities  for  the  pur- 
pose, of  establishing  the  legal  doctrines  which  apply  to 
the  facts  as  stated  in  the  instruction,  and  should  deter- 
mine their  legal  eflfect.     We  have  notjntended  to  decide 
other  and  fictitious  cases,  which  might  be  imagined,  but 
will  not  be  adjudged  until  they  shall  be  judicially  pre- 
sented.    Nor  shall  we  feel  responsible  for  any  miscoiiir"^ 
ception,  or  misapplication,  of  any  authority,  or  didum, 
which  we  have  quoted  or  cited.     The  principles  which 
govern  this  case,  are  well  settled  and  clearly  defined.     It 
is  not  our  business  to  enumerate  or  classify  all  other  cases 
to  which  they  should  be  equi^  applicable,  or  those 
eases  of  finding  or  of  mere  bailment,  to  which  they 
might  not  apply.  ^ 
Detinue  may  be       ^^'  ^"*  ^®  deHnw  maintainable  ?  We  think  it  is.     Since 
maiotained    a-  the  case  of  Btomley  vs.  Lambert  ( 2  WaA.  308, )  it  has 
antwho  ^^  b®^"  considered,  thatjproof  of  possession  by  the  defendant, 
poaseBsionofthe  at  the  date  of  the  writ,  is  not  necessary  in  an  action  of 
but  has^partcd  dctinuc.     In  SotUhcote^s  cah  (4  Co.  Rep.  83,)  detinue  was 
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maiiitained  against  a  bailee  (to  keep  safely y)  afier  he  had    Spring  Term 
been  robbed  of.  the  thing  bailed.  i  s  a  s . 

In  many  cases  it  would  be  difficult  to  ascertain  the  mo-         p^^ 
tiire  which  induced  a  defendant  ti>  part  with  the  prop-         .▼«. 
erty  prior  to  the  institution  of  the  suit  for  it.  And  surely  ^^"^^*ol^ 
the  rifilit  to  maintain  detinue,  cannot  depend  on  irrounds  ^^^.  '^^  P^^ 
so  precarious  and  delusive  as  the  uict  that  the  defendant  out  bdiig.diT«». 
was  in  the  possession  at  the  date 'of  the  writ,  or  at  the  Jj^rit^^f^^": 
time  of  its  service,  or  the  fact  that,  in  parting  with  the  before  the  date 
posMKSBion  prior.thereto,  he  had  acted  wantonly  or  in  bad  *'■''**  *'^'' 
Couth.     Such  a  metaphysical  enquiry  as  the  latter,  seems 
not  to  be  required  by  principle  or  authority,  and  would, 
were  it  required,  (end  to  the  subversion  of  the  action  of 
detiiiue.   The  plaintiff  had  rendered  himself  liable  to  the 
action  of  detinue,  by  taking  and  detaining  the  slaves  from 
the  le^al  owners.     Did  he,  by  his  own  voluntary  unau- 
thorized, and  therefore  illegal  act,  in  selling  the  slaves, 
exonerate  himself  from  the  pre-existing  liability  ?    We 
think  not.    If  he  cannot  surrender  th^  slaves,  he  may  be 
released  by  paying  their  assessed  value.     But  for  aught 
this  court  -  knows,  or  the  defendants  in  error  can  be  pre- 
sumed to  have  known,  or  yet  to  know,  the  plaintiff  may 
be  able  to  surrender  the  slaves  in  obedience  to  the  judg- 
ment, and  may,  perhaps,  yet  <lo  so.  The  defendants  pre- 
fer the  slaves  to  their  estimated  value.     If  the  plaintiff 
soM  them,  he  had  no  right  to  do  so<>  and  passed  no  title 
to  the  purchaser.     Why  should  the  defendants  be  com- 
pelled to  go  to  Missouri  to  sue  in  detinue  ?    Why  may 
they  not  maintain  detinue  against  the  man,  Aefe,who  took 
their  slaves  from  this  state  and  detained  them,  and  not 
only  detains  them  yet,  in  canUmplaHon  of  lawy  but  niay 
have  them  wMin  his  paiHr  9 

According  to  the  case  of  BunUy  vs.  Lamberts  the  fact 
that  the  plaintiff  wa«  not  possessed  of  the  slaves  whf^n 
this  suit  was  brought,  cannot  change,  or  affect  the  reme- 
dy, unless  he  had  been  «^  legally  tvicted.^^  This  doctrine, 
if  interpretted  literally,  may  be  too  restrictive.  But  it 
aeems  to  be  free  from  just  exception,  if  understood  as  we 
suppose  it  ought  to  be,  to  mean  that  the  plaintiff  had 
been  divested  of  the  possession  in  a  nuumer  authorized  by 
laWf  and  which  would,  therefore,  exonerate  him  from 
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Spring  Term    t|,e  charge  of  tortious  conduct.     But  as  his  employer 

^^^.^^      could  have  delegated  no  more  power  than  he  possessed. 

Pool         or  could  himself  have  rightfully  exercised,  his  authority 

'Mkissonetal  ^^  ^^^  plaintiff  to  sell  the  slaves,  did  not  legalize  or  ex- 

^  cuse  th^t  which,  if  done  by  himself,  would  have  been  a 

trespass. 

No  judgment  had  been  obtained  against  the  plaintiff 
requiring  the  surrender  of  the  slaves  to  the  person  to 
whom  he  delivered  them  ;  nor  did  he  deliver  them  to 
any  person  who  had  a  right  to  demand  them,  or  to  whom 
he  was  under  any  obligation  whatever  to  surrender,  or 
^  to  restbre  them.  He  voluntarily  and  illegally  sold  Ihem  ; 
and  consequently,  he  was  not  ^^  legaUy  erictec?,"  nor  did 
he  part  from  the  slaves  in  a  manner  authorized  or  sanc- 
tioned by  law.     And  we  are,  therefore,  of  the  opinion 
that  the  action  of  detinue  may  be  maintained  against  him, 
even  though  he  had  been  ignorant  of  the  right  of  the 
defendants  when  he  sold  their  slaves.     It  is  a  general 
rule  that  whenever  trover  may  be  maintained  for  the 
conversion  of  a  chattel,  detinue  may  be  maintained  be- 
tween the  same  parties,  if  the  chattel  be  susceptible  of 
identification  and  restitution.     And  we  perceive  no  suffi- 
cient  reason  for  excepting  his  case  from  the  general  rule. 
An  innkeeper,      We  have  been  asked  by  the  plaintiff's  counsel,  whether 
hore^'a  «i^  ^"  inn-keeper  who,  in  good  faith,  had  received  into  hU 
(as  he  is  bound  stable  andjbd  a  horse,  for  and  at  the  instance  of  a  guest 
\l  gheitJJ'^5  ^^^  ^»s  the  ostensible  but  not  the  true  owner,  would 
feed  him,  is  not  thereby  subject  himself  to  an  action  of  detinue  by  tlie 
thelrae  ownw  owner  ?  .We  answer,  no  ;  because  he  would  not  be  liable 
<>f  the  horse.—  io  any  form  of  action.     Nothing  which  he  did,  should 
exercue  of  con-  he  deemed  wrongful  or  illegal.  It  was  his  duty  to  receive 
troiover,orde-  the  guest  and  the  horse  which  he  rode,    and  to  furnish 
horse,  without  shelter  and  food  to  both  the  man  and  the  bea8t,4f  request- 
the  own»*°thI  ®^  *^  ^^  ®^'  ^^^^  ^^^  possession  of  the  horse  whilst  thus 
innkeeperwonld  in  the  stable  of  the  inn,  shouI(l  be  deemed  to  have  been 
be^rendored  lia-  ^^  j(,^  guest,  and  not  in  the  host ;  .an^,  of  course,  the 
latter  would  not  be  liable  to  trover  or  trespass.  But  had 
he  detained  the  horse  for  his  bill,  andihus  exercised  do* 
minion  or  proprietorship,  or  had  he  sold,  or  otherwise 
converted  the  horse  without  the  sanction  of  the  true 
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x>wmT^  he  would  have  been  liable  to  him,  in  trespass,    ^Fing  Term 
trover  or  detinne,  according  to  circumstances.  i «  a  8 . 

Many  other  fictitious  cases,  might  be  stated,  for  ex-      ^^^p^ 
emplifying  the  prfnciple  of  legal  liability^  by  which  this         .  vb. 
case  must  be  tested.     But  further  illustration  is  deemed  ^^^^'^^"^ 
superfluous.  This  is  a  well  defined  case.  It  is  not  obscur- 
ed  by  the  twilight  iFiear  the  line  separating  cases  of  liabili- 
ty from  such  as  are  not  governed  by  the  same  principle  : 
and  it  cannot  be.  excepted  from  the  full  and  decisive 
operation  of  the  principles  recognised  and  established 
by  some  of  the  foregoing,  and  many  other  similar  au- 
thorities. 

It  does  not  become  necessary  now  to  decide,  whether  Trespass,  fro- 
or  not  the  plaintiff  could  have  been  made  liable  to  his  wm'u^^il!^ 
employer  for  the  nonperformance  of  his  undertaking  him  who  car- 
to  selfthe  slaves,  if  instead  of  selling,  he  had  delivered  ^,  tblTprop'! 
them  to  the  defendants ;  nor  whether  or  not  this  action  *Brt7  ef  another 
could  be  maintained  against  him,  had  he,  instead  of  sell-  U^**  ^  **" 
ing,  restored  the  slaves  to  his  bailor.     He  did  neither  of 
those  things  ;  but  by  the  asportation  and  side,  did  an  in- 
jury to  the  plaintiffs,  for  which  they  had  a  right  to  hold 
him  responsible,  in  trespa6s,'trover,  or  detinue. 

It  may  not  be  improper  to  suggest,  that  Story,  in  his 
treatise  on  bailment,  shews  that,  if  detinue  had  been 
brought  against  Pool  whilst  he  was  in  possession,  he 
could  not  have  exonerated  himself  by  restoring  the 
slaves  to  his  bailor,  any  loose  dida  in  Rolle,  Bacon,  or 
elsewJiere,  to  the  contrary  notwithstanding.  But  that 
point  is  not  involved  in  this  case. 

Wherefore,  it  is  the  opinion  of  this  court  (Judge  Un- 
derwood dissenting,)  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Jadge  Unoerwoois  dissenting  from  the  views  of  the  majority  of  Judge  Under^ 

the  Court,  in  this  case,  delivered  the  following  Opinion  :  woAu    Opinr 

ion. 

The  opbion  just  delivered,  maintains  it  to  be  law,  that 
an  agent,  or  bailee,  who  receives  a  slave,  and  parts  with 
the  possession,  according  to  the  tertos  of  the  trust,  with- 
out any  knowledge  that  there  is  any  paraoftpunt  title  to 
16 
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Spring  Term    |hat  of  his  bailor,  is  rcspopsible  to  the  true  owner,  for 

^^^      the  value  of  the  slave  and  hU  hire  from  the  time  process 

Pool        was  served. 

a^^'  '  am  opposed  to  the  doctrines  of  the  opinion,  because 

Mkusonetai  ^  ^^y^^^^  ^y^^^  misapply,  or  overturn,  principles  which 

have  been  lon^  recognised,  and  introduce  a  new  rule, 

-  which,  so  far  as  I  can  foresee,  will  bring  about  a  stale  of 

distrust  and  suspicion,  tending  to  destroy  the  courtesies 

of  life,  and  to  clog  the  business  transactions  of  society . 

A  man  receives  a  jewel  from  his  friend,  and  promises 
to  deliver  it  to  his  friend's  wife  or  daughter  ;  or  he 
meets  with  a  person  driving  cattle,  horses,  or  hogs  to 
market,  who  is  sick  and  cannot  proceed,  and  he  engages  to 
take  charge  of  the  drove,  proceed  with  them,  make  sales, 
and  return  the  money  to  the  drover  ;  or  he  engages  to 
trknsport  produce  by  land  or  water,  and  to  sell  it,  or  to 
deliver  it  to  a  designated  person  ;  and  he  perform^  the 
trust  in  good  faith,  without  knowledge  that  any  one  has 
title  to  the  property  delivered  to  him,  paramount  to  him 
from  whom  he  received  it ;  he  will,  nevertheless,  under 
the  opinion  delivered,  be  compelled  to  pay  the  true  own- 
er the  value  of  all  the  property  which  has  thus  innocent- 
ly passed  through  his  hands. 

The  doctrine  of  the  opinion  amounts  to  this  :  that  an 
agent,  or  bailee,  who  receives  goods  into  his  possession 
from  his  principal,  thereby  incurs  the  same  liabilities  to 
the  true  owner,  which  his  bailor  was  under  ;  and  that 
this  liability  continues,  although  the  agent,  or  bbilee; 
may  have  parted  with  the  possession  according  to  his 
contract,  without  knowledge  of  the  adverse  claim.  The 
bailee  is  thus  made  surety  for  the  bailor,  and  must  an- 
swer for  all  his  wrongs.  If  benevolence  incline  him  to 
receive  and  sell  an  article  from'  the  h6h^  of  a  sick  fami- 
ly, and  to  purchase  necessaries  for  their  use,  his  kindness 
is  taxed  with  the  full  value  of  the  article  in  favor  of  the 
true  owner.  His  ignorance  and  the  purity  of  his  mo- 
tives are  no  shield. 

In  my  researches,  I  have  found  no  law  which,  in  my 
opinion,  sanrtions  a  doctrine  so  incompatible  with,  what 
seems  to  me  to  be,  the  dictates  of  natural  justice  and 
sound  morals«    On  the  conti^ary^  the  toW;  aj9  laid  dowQ 
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ID  aeyeral  demenUry  books  and  adjudged  cases,  is  fally    Bprng  Tmn 
up  to  the  point  against  it. 

In  JBaean'i  M.  TUk^  BaUmeiUj  D.  it  is  said  :«« If  I  de- 
liver goods  to  B,  and  C,  that  hath  right,  demands  them 
of  him,  if  B,  eittier  before  or  pending  the  action,  deli*- 
ver  over  the  goods  to  me,  this  is  a  good  bar  to  the  ac- 
tion of  C,  brought  against  B  ;  lor  since  B  hath  underta- 
ken to  deliver  the  goods  back  to  me,  heAaUnolbechargt^ 
able/or  the  hanett  perfornumet  of  that  imdertakUhg ;  for  By 
that  is  trusted  With  my  possession,  shall  not  remove  or 
alter  my  possession,  and,  therefore,  sbaU  not  be  put  to 
answer  for  that  to  which  the  law  obliges  Atm."  In  support 
of  the  text  F.  JV.  B.  138,  RoWs  M.  607,  and  2  Bos.  and 
Put.  462,  are  cited.  Here  it  is  expressly  laid  down,  that 
the  bailee  may  discharge  himself  from  the  action  of  the 
fight  owner  J  by  restoring,  the  goods  to  his  bailor  pending 
the  action.  Were  1  to  concede  that  this  was  going  too 
far,  yet  where  the  restoration  takes  place  before  the  ac- 
tion of  the  right  owner  is  commenced,  and  before  notice 
to  the  bailee  of  the  paramount  title,  I  cannot  perceive  the 
slightest  grounds  for  holding  him  liable.  The  reason 
against  liability  in  such  case,  is,  the  law  t>bliges  the  bai- 
lee to  restore  the  possession,  because  it  is  his  contract  to 
do  so.  It  would,  therefore,  be  iniquitous  in  the  law  to 
give  damages  against  a  man  for  doing  that  which  is  en- 
joined as  a  legal  duty.  The  bailee  cannot  set  up'an  out-- 
standing  title  to  justify  withholding  the  possession  from 
the  bailor.  If  he  could,  he  would  thereby  change  the 
bailor's  possession,  and  put  an  end  to  all  faith  in  con- 
tracts of  bailment.  The  bailee  is  estopped  to  deny  the 
title  of  his  bailor.  The  caas  of  Sitphem  vs.  Fai^Aan,  4 
J.  /.  MxrAaUy  2m y  fully  supports  this  view  of  the  sub- 
ject. It  is  there  said,  '^  the  bailee  cannot  deny  the  right 
of  his  bailor,  unless  he  can  sliew  that  it  had  been  ascer^ 
tained  JtidiciaOy,  tliat  some  other  person  had  a  right  to 
demand  restitution  ;  or  unless  he  could  prove  that  some 
other  person,  having  a  better  right  than  his. bailor  had  to 
the  property,  had  taken  it  from  him  without  his  fault." 
That  case  maintains  the  position,  that  notding  can  exone* 
rate  the  bailee  from  the  action  of  the  bailor,  but  the  judg- 
ment of  a  court,  recaption  by  the  right  owner, "  in  a  pro- 
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flpring  Term    per  DifllnDer,"  which  "  is  virtually  the  act  of  the  law," 
1 «  3  8 .        (to  use  the  language  of  the  case,)  or  the  act  of  God. 
Pool  If  the  bailee  agree  to  deliver  the  property  put  into  liis 

▼••  hands  to  anothej*,  or  agree  to  sell  it  for  the  use  of  the  bai. 

— ^ lor,  and  pay  over  the  money:*  why  shall  he  not  be  held 

"to  the  honest  performance  of  his  undertaking"  in  such 
cases,  just  as  he  is  when  he  receives  the  property  to- keep 
safely  ?  I  cannot  perceive  a  shadow  of  difference  between 
the  cases  in  principle.  If  he  does  perform  in  good  faith, 
the  reason  to  exempt  him  from  liability  to  the  true  own- 
er, is  just  as  strong  as  it  is  in  the  case  where  he  receives 
the  property  to  keep  for  an  hour,  and  then  restores  it  to 
the  bailor,  without  knowledge  of  any  adverse  claim. 
Jones  on  Bailment ^  (recent  edition)  page  51,  (contains  a  re- 
ference to  the  code  of  Napoleon,  for  the  purpose  of 
shewing  that  the  bailee  who  recieves  property  to  sell  for 
his  bailor,  and  does  it,  is  entitled  to  the  same  protection 
as  though  he  received  it  for  safe  keeping  only,  and  re- 
stored it  in  good  faith  to  the  bailor.  That  code  is  not 
authoritative  here.  But  it  shews  that  enlightened  France 
has  adopted  the  principle,  which  I  think  sanctioned  by 
English  jurisprudence,  and  eminently  conducive  to  the 

-  convenience  and  prosperity  of  every  civilized  nation.  It 
is  highly  important,  in  my  judgment,  to  encourage  con- 
tracts between  bailors  and  bailees,  principals  and  agents  ; 
or  rather  not  to  discourage  them,  by  imposing  onerous 
burdens  on  bailees  and  agents,  when  they  perform  their 
trusts  in  good  faith,  without  knowing  of,  or  intending  to 

-  interfere  with,  the  rights  of  third  persons. 

-  In  considering  the  facts  of  this  c&se,  my  brethren  have 
'    arrived  at  the  conclusion,  that  the  conduct  of  Pool  should 

be  regarded  in  the  same  light,  as  if  he  had  admitted,  that  he 
had  not  paid  over  to  Carlton,  the  money  which  he  receiv- 
ed for  the  sale  of  the  slaves  in  Missouri,  because  '^  there 
is  no  evidence  that  he  ever  made  such  payment. "  I  cannot 
consent  to  the  propriety  of  the  conclusion  ;  nor  do  I  per- 
ceive, if  it  were  correct,  how  it  could  essentially  change 
the  character  of  PooPs  defence.  There  is  no  evidence 
that  he  ever  received  any  money.  Whether  he  sold  for 
cash  in  hand,  or  on  credit,  is  not  stated.  If  it  can  be  in- 
ferred that  he  sold  for  cash  in  hand,  then  the  legal  infer- 
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ence  from  the  facts  shoald  be,  thai  he  had  paid  over  the    SpriBg  Tenn 
money  to  his  principal,  because  it  was  his  doty  to  do  so.       i  ^ "• 
The  presumption  of  law  is,  that  he  performed  that  duty,         Pf^ 
until  the  contrary Js  made  to  appear  by  evidence.-   The         .▼■• 
emu  devolved  on  the  defendants  in  error.    They  proved  !?^»f!?!?fi?' 
Pool's  confessions,  and  from  them  it  appears  that  be  was 
employed  as  an  agent,  by  Edward  Carlton,  who  had 
brought  the  slaves  from  Virginia,  claiming  and  exercis-  ' 
ing  acts  of  ownership  over  them,  to  carry  the  slaves  to 
Miasoori,  and  sell  them  ;  and  that  he  received  the  slaves 
from  Carlton,  ^<  carried  them  to  Missouri,  and  had  there 
disposed  of  th^m,  as  agent  for  said  Edward  Carlton,  and 
had  no  longer  the  possession  of  said  two  negroes,  and  did 
not  then  know  that  the  plaintifis  had  any  claim  to  the 
said  negroes." 

Suppose  Pool  had  failed  to  pay  over  the  money  to 
Carlton,  and  that  the  latter  had  sued  him  for  it,  could  he 
resist  a  recovery  upon  the  ground  that  Adkisson  and 
Toote  were  the  right  owners  of  the  slaves  f  He  certain- 
ly could  not,  unless  he  should  be  allowed,  contrary  to 
the  authorities  cited,  to  set  up  a  title  in  strangers,  against 
his  bailor.  But  concede  that  he  might  sit  up  such  title, 
still,  if  he  was  as  ignorant  of  it  upon  the  trial,  as  he  was 
when  he  sold  the  slaves,  he  could  not  make  such  a  de- 
fence against  Carlton,  and  the  consequence  would  be,  that 
Carlton  would  recover  a  judgment  for  the  money.  How 
then  would  matters  stand  ?  Carlton  would  compel  Pool 
to  pay  his  judgment,  which  would  be  no  defence  against 
Adkisson  and  Toote ;  and  they,  under  the  doctrines  of 
the  opinion  delivered,  would  thereafter  recover  of  Pool, 
the  value  of  the  slaves  and  hire  for  their  detention  • 
Thus  Pool  is  made  to  pay  twice.  After  he  pays  Adkisr 
son  and  Toote,  can  he  recover  the  amount  oi  their  judg- 
ment from  Carlton,  in  the  face  of  the  judgment  in  Carl- 
ton's favor  ?  ^  Or  what  remedy  shall  Pool  have  for  the 
injustice  and  ruin  which  he  innocently  suffers  ?  1  con- 
fess I  cannot  answer  these  questions  satisfactorily.  Pool 
ought  to  be  redressed ;  but  I  leave  the  form  and  nature 
of  his  action  to  those  vrfao  shall  place  him  in  the  difficul- 
ty. I  fear,  however,  that  he  can  have  no  redress^under 
the  doctrines  of  the  opinion  ;  for  thai  says,  by  the  '^  as-' 
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plaintiffs,  for  which  they  had  a  right  to  hold  him  respon* 
^"p^^      sible,  in  trespass,  trover  or  detinue."  Now,  if  Pool  be  a 
▼»•  trespasser,  he  is  certainly  a  joint  trespasser  with  Carlton, 

MkuBonetai  ^^^  .^  ^ouid  be  directly  in  violation  of  the  principle, 
that  one  trespasser  shall  not  have  contribution  from  an- 
other, to^  let  Pool  recover  from  €arlton,where  they  have 
jointly  trespassed  on  the  property  of  Adkisson  and  Toote. 
It  should  be  kept  in  mind,  that  the  motives  of  Pool,  and 
his  ignorance  of  the  rights  of  Adkisson  and  Toote,  are 
not  allowed  by  the  opinion  to  operate  in  his  Cavor  against 
them.  How  are  they  to  benefit  him  when  he  comes  to 
litigate  the  matter  with  Carlton  ?  But  take  it  that  Pool 
-  is  a  separate,  and  not  a  joint  tortfeasor,  can  he  call  upon 
Carlton  to  pay  him  for  his  own  tortious  conduct,  and 
thereby  take  advantage  of  his  own  wrong  ? 

To  constitute  an  injury  for  which  the  law  gives  a  re-^ 
medy  to  the  party  aggrieved,  there  must  be.  either  a  vio* 
latlon  of  a  contract,  or  a  tart  perpetrated.  There  is  no 
pretence  for  contending  that  Pool  has  viblated  any  con* 
tract.  There  is  as  little,  in  my  opinion,  for  saying  that 
he  has  been  guilty  of  a  tort,  Carlton  had  possession  of 
the  slaves.  The  deed  of  trust  which  he  had  executed  in 
Virginia,  to  the  defendants  in  error,  was  unknown.  Carl- 
ton's possession  was  prima  facie  evidence  of  a  good  title. 
In  the  absence  of  all  knowledge  of  the  deed  of  trusty  act- 
ual or  constructive,  the  law  authorized  Pool  and  all  oth« 
ers  to  regard  Carlton  as  the  true  owner.  Was  it  a  tort  to 
receive  the  possession  from  him  who  was  the  equitable 
owner,  and  who,  prima  facie^  held  the  absolute  title  ?  I 
think  it  could  not  be  a  tort,  for  if  it  was,  then  the  restora- 
tion of  the  possession  to  Carlton,  could  not  discharge 
Pool  from  the  action  of  the  right  owners,  as  is  clearly 
proved  by  the  .authorities  to  be  the  law»  The  taking  pos- 
session^ from  him  who  was  possessed  in  liBK^t,  was,  there- 
fore, a  lawful  act  on  the  part  of  Pool.  If  a  man  finds  a 
runaway  slave,  or  inanimate  property,  jt  is  well  settled 
that  he  may  take  the  properly,  and  keep  it  for  the  true 
owner.  If  he  can  take  property  which  he  knows  does 
not  belong  to  him,^hen  he  finib  it  in  the  actual  posses- 
sion of  no  one,  but  yet  in  the  constructive  possessian  of 


Digitized  by  VjjOOQIC 


V8. 

Adkisionetmi 


OP  APPEALS  OF  KENTUCKY.  I2t 

the  right  owner ;  how  is  it  unlawful  for  him  to  take  po8«    Spring  Tena 
session  of  property,  which  the  true  owner  has  lost,  from       ^  ^^s* 
the  individual  who  has  it  in  actual  possession  ?  The  only         pooi 
-  difference  in  the  cases  is  this,  where  he  finds  property 
not  actually  possessed  by  any  one,  and  tahu  it,  he  holds 
as  the  trustee  of  the  right  owner ;  but  where  he  receives 
the  property  from  one  actually  possessed  under  a  contract 
of  bailment,  then  he  holds  for  his  bailor,  and  the  law 
binds  him  to  be  faithful  to  his  bailor  and  his  title.    In 
either  case,  the  act  of  tuking  is  lawful,  and  not  iortiom. 

In  tarts  the  quo  ammo  may  give  character  to  the  ^rans- 
action,  and  is  an  important  consideration.  If  I  enter  up« 
on  the  land  of  A,  having,  lawful  buainess  to  transact  with 
faim^  it  is  no  trespass.  If  I  make  the  same  kind  of  entry 
without  lawful  business,  it  may  be  a  tori.  Testing  the 
conduct  of  Pool  by  the  qi»  animo,  he  b  guiltless.  The 
law  invited  him  to  regard  Carlton's  possession  asevidence 
of  right.  He  acted  upon  the  inferences  which  the  law 
justified  him  in  making,  from  the  facts.  I  cannot  consent 
that  the  law  shall  set  snares,  and  make  victims  of  those 
who  trust  in  its  presumptions. 

The  possession  of  the  bailee  is  not  an  independent,  ad* 
verse  possession  It  is  the  possession  of  the  bailor.  In 
regard  to  real  estate,  it  has  been  over  and  over  again  set* 
tied,  that  the  possession  of  the  tenant  is  the  possession  of 
his  landlord.  There  is  as  much  reason  for  applying  this 
doctrine  to  chattels,  between  bailor  and  bailee,  as  to 
lands.  If  a  thief  requests  me  to  hold  the  bridle  upon  a 
stolen  horse,  until  he  warms  his  fingers,  or  takes  a  drink, 
will  I  thereby  become  possessed  of  the  brute,  and  incur 
a  liability  to  the  true  owfker  for  its  value  ?  If,  as  auc* 
tioneer,  I  should  ride  the  horse  up  and  down  the  street, 
cry  him  for  sale,  knock  him  off  to  the  highest  bidder, 
receive  the  cash  and  pay  it  over  to  the  thief,  deducting  a 
cemmission,  do  I  thereby  make  liiyself  responsible  to  the 
true  owner,  of  whose  rights  I  am  altogether  ignorant  ? 

In  these,  and  all  similar  oases,  I  look  upon. the  posses- 
sioo  of  the  bailee,  agent,  or  servi^t,  as  the  possesmon  of 
the  bailer,  principid,  or  master.  Their  title  is  identical, 
except  that  the  bailee  Ac.  bold  in  subordination  to  him 
from  whom  the  possession  is  received.    The  possession 
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Spring  Tenn    in  fact  may  be  changed,  but  the  possession  in  law  remains 
^J^^      the  same,  and  continues  with  the  bailor  &c. 
Pool  If  the  tenant  of  the  freehold  pays  rent  to  his  landlord 

AdkUt'      al  ^"^'"8  ****  occupancy,  and  then  leaves  the  premises,  re- 

storing  the  possession  to  the  landlord,  who  is  thereafter 

evicted,  I  deny  that  the  successful  claimant  can  have  his 
action  against  the  tenant  for  the  mesne  profits.  The  rea- 
son is,  that  the  tenant  paid  his  rents  in  discharge  of  a  con- 
tract which  legally  bound  him,  and  having  done  so,  can- 
not be  again  charged  for  the  same  thing.  The  same  rule 
should  apply  to  the  bailee  who  honestly  performs  his 
contract  in  respect  to  a  chattel. 

If  Pool  did  not  act  tortiously  in  taking  the  slaves,  he  is 
not  liable,  unless  he  thereafter  acted  tortiously,  in  con* 
verting  or  disposing  of  them.  I  will  now  endeavor  to 
shew,  that  he  has  not  acted  tor(tottf/y  after  the  slaves  were 
put  into  his  hands.  If  the  iakUigj  or  reception,  was  law- 
ful, when  did  the  tori  thereafter  commence?  Was  it  when 
he  carried  the  slaves  across  the  state  line  into  Missouri  ? 
If  he  had  carried  them  to  Virginia  and  deli vered  them  to 
the  defendants  in  error,  would  such  removal  from  Ken- 
tucky have  been  tortious  ?  I  can  perceive  nothing  more- 
in  the  removal  of  the  slaves  out  of  the  state,  than  there 
IS  in  removing  them  from  one  farm  to  another  in  the 
same  county.  But  perhaps  it  is  the  sale  made  by  Pool, 
that  constitutes  the  tort.  '  If  he  had  not  sold  them  he 
would  have  violated  his  contract  with  Carlton,  and  could 
^  not  avoid  paying  damages  to  him  for  the  breach,  unless 
he  could  resist  by  shewing  the  paramount  title  of  the  de- 
fendants in  error,which,  as  we  have  already  seen,  he  could 
not  do.  If  the  sale  makes  the  tort,  and  renders  him  lia- 
ble to  Adkisson  and  Toote,  the  dilemma  may  result  in 
his  ruin,  and  there  is  no  escape.  I  hold  that  the  sale  is 
not  tortious  on  the  part  of  Pool.  It  was  not  his  act,  hut 
the  act  of  his  employer  Carlton.  As  the  agent  merely, 
Pool  was  bound  to  transact  the  business  in  the  name  of 
his  principal.  If  he  did.so,  the  purchaser  could  look  to 
Carlton  only,  and  Pool  would  incur  no  personal  liabili- 
ty to  him.  Upon  what  principle  is  it,  that  he  incurs  a 
persounl  liability  to  the  right  owner,  whose  title  is  un- 
known ?    If  there  be  any  principle  which  creates  such 
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liability,  it  must  be  found  in  the  cbnverAon  of  the  prop-    ®P^  "^^'^^ 
ertv  to  the  use  of  Carlton,  or  to  his  own  use.    I  will  en-       ,^^^^ 
deavor  to  shew  that  Pool  has  done  neither  of  these  thii^s.         Pool 

Ura.  He  did  not  convert  the  property  to  Carkon^s  ^dkiltoneiiH 
use,  for  Carlton  had  done  that  himself,'  by  illegally  re- 
moving  the  slaves  from  Virginia,  and  by  the  very  act  of 
employing  Pool  to  take  them  off  and  sell  them  for  him. 
Unless,  therefore,  a  man  by  emfdoying  a  dozen  agents, 
^after  he  has  fully  converted  property. to  his  use,  may 
have  it  twelve  times  re*con  verted  to  his  use,  by  the  action 
of  these  difierent  agents,  Pool  has  been  guilty  of  no 
wrong  in  converting  the  slaves  to  Carlton's  use.  A  con- 
version once  complete,  cannot  be  made  more  wrong,  or 
be  changed  into  new  and  distinct  causes  of  action  for  eve- 
ry use  of  the  property  inconsistent  with  the  right  of  the. 
true  owner.  Af  I  convert  the  ox  of  my  neighbor  to  my 
use,  and  thereafter,  I  employ  a  driver  to  work  him  for 
me,  or  a  butt:her  to  slaucrhter  him,  these  agents  commit 
no  new  offence.  I  had  fidl'y  converted  the  projierty.to 
my  use  before  they  had  any  thing  to  do  with  it,  and 
nothing  which  they  can  do  will  add  to  the  tori  which  I 
have  already  fully  consummated.  It  might  as  well  be  ' 
said,  that  every  time  a  man  rides  a  hoarse  which  he  has 
illegally  coaverted  to  his  use,  that  he  thereby  commits  a 
a  new  and  distinct  offence,  for  which  a  separate  action  of 
trover  miftht  be  maintained  against  him,  as  to  contend 
that  if  he  lends  the  horse  to  A,  hires  him  to  B,  and  em- 
ploys C,  D  and  E  to  work  him,  that  they  are  all  new 
Iwtftasorsy  and  liable  to  the  right  owner  for  the  value  of 
the  horse,  t  regard  the  persons  who  thus  use  the  prop- 
erty under  authority  from  the  individual  who  has  con- 
verted  it,  as  in  no  way  partakers  of  the  original  wrong, 
unless  they  know  that,  their  bailor  is  trespassing  on  the 
riglits  of  another.  It  is  certain,  that  in  point  of  moral- 
ity, they  ure  not  guilty.  Why  then  make  them  guilty 
under  the  law? 

Seeaikdhi,  Pool  has  not  converted  tlie  property  to  his 
own  use.  There  is  no  evidence  that  he  made  any  profit 
by  the  use  of  it';  or  that  he  attempted  to  do  so ;  or  that 
he  claimed  the  slaves  as  his  own ;  or  that  he  assumed 
upon  himself  any  right  to  control  the  slaves,  except  lA 
11  . 
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Spriiig  Tenn    the  agent  of  Carlton,    When  a  man  thus  digclaiins  afl 

^^^^      right  in  himaelf,  and  is,  in  good  faith,  acting  for  another, 

Pool  :       from  whom  he  received  the  pomesBion,  there  is  no  pre- 

Ajti  '^'     .  .  tence  for  alleipinir  that  he  converts  the.  property  to  his 

TT own  use.    A  son  under  age  cannot  excuse  nimself  from 

B  forty  upon  the  ground  that  he  acted  in  obedience  to  the 
commands  of  his  father.  If  the  father  tortiously  Ukes  a 
horse,  and  leads  the  horse  to  his  bouse,  and  dh-ects  hb 
infant  son  to  feed  and  work  the  horse,  and  he  obeys, 
does  he  thereby  l>ecome  a  tortfeasor^  and  liabk  to  the  true 
owner  in  trespass  or  trover  ?    I  think  not. 

The  opinion  delivered,  looking  upon  Carlton  as  hav 
in^  no  right  to  the  slaves,  says,  ^*  he  who  has  no  legal 
right  to  do  a  thing,  cannot  delegate  authority  to  another 
to  do  it.     The  power  of  an  agent,  being  altogether  de- 
rivative, cannot  exceed  that  of  his  principal,"  &c.  &c. 
These  obvious  truths,  in  my  opinion,  have  no  applica* 
tion  to  the  present  case.     I  am  ndt  contending  that  Carl- 
ton could  give  powers  which  he  could  not  himself  exer* 
cise.     I  know  that  Pool  cannot  set  i)p  a  license  from 
Carlton  to  justify  him  in  doing  wronijr.     The  error  of 
the  opinion  consists,  I  think,  in  confounding  or  uniting 
Carlton  and  Pool,  and  making  the  latter  guilty  because 
the  former  is.     My  effort  has  been  to  take  a  distinction 
between  them.     If  there  be  none,  L  admit  that  Pool  is 
guilty.     Carlton  did  not  pretend  to  delegate  power  to 
Pool,  authorizing  him  to  sell  the  negroes  of  Adkisson 
and  Toote,  or  to  carry  their  slaves  out  of  the  state.     If 
the  letter  of  attorney  had  sliewn  such  objects  upon  its 
face,  Pool,  knowing  the  law,  must  have  known,  that  it 
could  not  authorize  him  to  do  such  acts.  Carlton's  pow- 
er of  attorney  purported  (we  must  presume  it  was  for- 
mally executeil,)   to  authorize  Pool    to  sell  Carlton's 
slaves.     Now,  if  Carlton  delivered  slaves  belonging  to  ' 
the  defendants'  in  error,  to  be  sold  as  his,  under  such  a 
power,  I  admit  that  the  power  would  not  enable  Pool  to 
pass  the  title  of  Adkisson  and  Toote.      Why  ?    Because 
Carlton  could  not  do  it  himself,  and  hence,  could  not 
create  an  agent  whose  powers  exceeded  his  own.     But  it, 
does  not  follow  from  the  law,  wfiich  restricts  the  agent 
to  the  *sarae  powers  his  princifud  possesses^  that  if  the 
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principal  coinioito  a  trespass,  or  tort,  in  taking  propeity    Spring  tena 
from  the  true  owner,  that  the  agent  is  equally  guilty,  if       ^  ^38. 
he  innocently  receive  the  property  as  bailee  from  tlie       ^^^^ 
principal.     I  cannot  apply  the  old  adage,  that  the  re-  v<. 

ceiver  is  as  bad  as  the  thief,  unless  the  receiver  knows  of  *^*^**"^^^^ 
the  theft.     It  is  making  tUe  bailee  who  neither  aids  nor 
abets,  nor  attempts  to  conceal,  answerable  as  accessary,  ^ 
or  as  co-principal,  for  wrongs  which  never  entered  into 
his  contemplation. 

The  best  definition  of  bailment  which  I  hjave  (bund, 
is  in  Jacobs^  Law  IHctwnafy.    Leaving  out-  the  addition 
to  It  of  Sir  fViJliam  Jones,'  it  is,  ''  a  delivery  pf  goods  in 
tritait,  upon  a  contract,  expressed  or  implied,  that  tbe  trust 
shall  be  faithfully' executed  on  the  part  of  the  bailee." — ^I 
find  nothing  said  About  the  bailee  being  a  torifuuorj  if  the 
bflulor  is.  On  the  contrary,  the  vei:y  definition  shews^  that 
the  bailee  is  bound  to  perform  his  trust.     Il  the  contract 
is  entered  into  by  the  bailee  in  good  fiedth,  the  law  which 
authorizes  him  to  enter  into  the  contract,  protects  him  in 
the  &ithful  execution  of  it.   Fool's  justification  is,  there, 
fore,  derived  from  the  law,  and  does  not  at  all  depend 
OD  any  authority  derived  from  Carlton.     If  a  court  of    ^ 
chancery  appoints  a  trustee  (a  mere  bailee^)  and.  directs 
bim  to* sell  property,  supposed  to  belong  to  the  litigants,  - 
but  which  does  not,  and  they  deliver  it  to  him,  and  he 
sells  it,  is  he  responsible  to  the  true  owner  as  a  trespass- 
er, or  for  the  conversion  ?     Why  shall  the  chancellor's 
agent  be  more  favored  than  the  agent  of  a  private  indi* 
vidoal?    The  law  equally  authorized  them  to  assume  the 
trust  confideii  to  theni,  and  each  acted  voluntarily-in  un* 
dertaking  to  perform. 

I  am  witling  to  admit,  as  a  general  proposition,  that 
where  the  conduct  or  acts  of  a  man  produce  a  loss  or 
destruction  of  property,  he  is  liable  to  answer  in  daikiages 
to  the  party  aggrieved.  But  there  are  many  cases,where 
the  person,  who^  directly  and  immediately,  by  his  acts,  .^ 
inflicts  the  deepest  wounds  which  life,  liberty  and  prop*  . 
erty  can  sustain,  is  not  responsible  to  the  sufierer.  The 
xoinisterial  acts  of  the  officers  of  the  law  are  of  this  de- 
ffcription.  The  sheriff  who  imprisons  the  body,  or  strips  a 
man  of  aU  his  property,  is  not  responsible,  if  it  should 
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SpriDg  Tenn  turn  oot  to  be  a  malicioos  prosecution.  The  judge  bibj 
M.HL  crroneoiiBly  deprive  a  man  pf  his  liberty  or  his  proper- 
ty, and  yet  there  may  be  no  redress.  But  if  executive, 
or  judicial  officers' act  corruptly,  and  knowingly  abuse 
their  powers,  to  the  injury  of  any  one,  then  the  law  will 
charge  them  with  the  consequences,  and  afford  a  remedy 
against  them.  I  may  employ  a  man  to  transact  my  busi* 
ness,  and  leave  him  to  hb  own  judgment  in  {lerforming 
it.  His  conduct  may  involve  me  in  losses,  even  to  bank- 
ruptcy, and  still  I  may  not  be  entitled  to  redress.  "  If  he 
acted  in  good  faith,  I  must  bear  the  lo^s.  The  law  does 
not  sanction  the  idea,  without  exception,  that  every  km 
brought  upon  us  by  the  conduct  of  others,  is  an  injury. 
The  law  says,  there  is  such  a  thing  as  damnum  ainque 
injuria^  It  is  not  sufficient  to  convict  Pool  of  a  tort,  to 
shew  only  that  Adkisson  and  Toote  sustained  a  loss  from 
his  conduct. 

I  concede  that,  if  Pool  had  made  an  absolute  purchase 
of  the  slaves,  and  had  sold  them  on  his  own  account,  he 
would  have  been  answerable  to  the  true  owners.  The 
reasons  for  liability  in  such  a  case,  are  very  obvious. 
Eveiy  man  who  purchases  property  and  takes  possession, 
thereby  converts  it  to  his  own  use.  His  possession  is, 
thenceforth,  adverse  to  all  the  world.  If  the  purchase 
be  of  a  chattel,  there  is  a  warranty  of  title,  resulting 
from  the  mere  act  of  selling,  and  the  purchaser  takes  the 
thing,  subject  to  the  claims  of  others  who  may  have  beU 
ter  right,  relying  on  the  warranty  for  indemnity  against 
paramount  titles.  The  case  is  very  different  here.  Pool 
made  no  purchase,  did  not  convert  the  property,  did  not 
hold  adversely,  and  did  not  accept  the  slaves  under  any 
warranty. 

Siarkit^  Vol  S.  1494,  says,  that,  '4n  general,  evidence 
of  some  tortious  act  is  essential  to  &  conversion."  In, 
page  1497,  he  says,  ^^  this  proof  (to- wit,  a  demand  and 
refusal)  is  always  necessary  where  the  goods  came  law- 
fully into  the  defendant's  possession,  as  by  finding,  or 
tqMrn  bmlmerUy  or  delivery  of  the  owner ;  but  it  is  unne- 
cessary where  a  tortious  taking  of  the  goods  can  be  prov- 
ed." The  inference  to  be  drawn  from  the  text,  is  very 
strong,  that  every  reception  of  goods  in  good  faith  by  a 
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bailee,  from  the  possessor,  is  lawful.  To  make  it  iorHaus  spring  Term 
.a demand  and  refusal  must  be  proved.  Ever^  refusal  i^^^* 
will  not  convert  the'  lawful  possession  into  a  tort,  Starkie,  pooi  - 
1499.  When  the  bailee  has  restored  the  possession^  or  per*  ^ ^^  /*;_ 
formed  his  trust  by  parting  with  the  property,  he  cannot 
comply  with  the  demand  ;  and  hence  no  presumption 
can  a^ise  from  his  refusal,  that  he  has  converted  the  prop-- 
erty.  It  may  be  proved,  that  he  has  not,  as  in  this  case, 
by  shewing  the  manner  in  which  the  trust  has  been  dis- 
charged. If  the  bailee -has  been  guilty  of  no  tort  up  to 
the  time  of  the  demand,  it  seems  to  me  to  be  impossible 
to  maJce  him  a  tfniftasor  for  failing  to  comply  with  the 
demand,  when  his  inability  results  from  the  punctual 
and  faithful  performance  of  his  contract  before  notice  of 
any  adverse  claim.  If  there  be  a  conversion,  it  can  only 
be  in  those  cases  where  the  bailee  used  the  property  while 
he  possessed  it,  and  made  profit  out  of  it.  In  these  cases, 
after  he  has  restored  the  property,  the  conversion,  at 
most,  can  only  be  partialj  and  the  bailee  should,,  in  no 
event,  be  required  to  account  to  the  true  owner  for  more 
thati  the  value  of  the  service  of  the  slaves,  or  the  horse, 
for  the  hour,  or  the  day.  I  do  not  admit,  he  would  be 
accountable  for  that,  because  he  intended  no  wrong  ;  be- 
cauise  the  law  authorized  him  to  presume  the  bailor  had 
title ;  because  he  came  lawfully  into  possession,  under  a 
contract  of  bailment,  and  only  used  the  property  as  stip- 
ulated for  in  the  contract,  and  because  his  acts  as  bailee 
are  the  acts  of  tlie  bailor.  In  cases  of  hiring,  the  bailee 
pays  an  equivalent  to  the  bailor  for  the  service.  What 
di£ference  can  it  make  to  the  right  owner,  whether  his 
slave  worked  for  the  tortious  bailor,  or  innocent  bailee  i 
If  the  bailee  did  not  hire  the  slave,  the  bailor  would 
keep  him  at  work  :  how  then  has  the  bailee  injured  the 
right  owner  ? 

The  opinion  delivered  seems  to  regard  the  motives 
and  intentions  of  the  bailee  as  matters  not  to  be  .consider- 
ed. In  the  case  of  Kmnet  vs.  Robinson,  (2  /.  /.  Mar. 
87,)  motives  were  directly  considered,  and  much  stress 
put  upon  them.  There  is  a  long  quotation  from  Lord 
Ellenborongh,  made  for  no  other  purpose  than  to  shew, 
that  wliere  the  motive  is  charitable  and  kind,  and  there 
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Spring  Term    was  *^  no  intention  to  injure  the  property,  or  to  conrert 
^^'^*       it  to  the  use  of  tlie  taker,''  it  coukl  not  be  deemed  aa 

illegal  conversion."  That  cose  fully  recognises  the 
doctrine  quoted  from  Starkie,  and  it  decides  that  .the  use 
of  the  horse  Q^  Old  Joily,")  and  lending  and  hiring  him 
under  the  bailment,  was  not  an  Ukgal  emwenian.  It  is  as 
proper,  in  my  opinion,  to  consider  the  motives  of  a 
bailee,  as  to  regard  the  motives  of  a  kind  nnrse,  who^ 
under  the  directions  of  a  murderous  physician,  adminis* 
ters  arsenic,  for  calomel.  The  nurse  is  innocent :  the 
physician  is  a  murderer.  - 

Jhe  opinion  (telivered  concedes,  that  the  doctrine  for' 
which  I  contend,  is  correct  so  far  as  it  concerns  innkeep* 
ers ;  because  as  is  said,  ^^  it  was  the  innkeeper's  duty  to 
receive  the  guest  and  the  horse  which  he  rode,  and  ta 
furnish  shelter  and  food  to  both  the  man  and  the  beast, 
if  required  to  do  sq."  If  the  law  did  not  enjoin  this 
duty,  then  we  must  infer  from  the  reason  assigned,  that 
the  innkeeper  would  be  liable.  Take  the  case  then  of  a 
private  hospitable  country  gentleomn  :  Shall  his  hoept« 
tality  be  the  cause  of  compeUing  him  to  pay  for  every 
horse,  which  tortious  knaves  may  find,  means  to  intro* 
duce  into  his  stables  ?  Is  the  owner  of  every  stallion  in 
the  country,  now  extensively  engaged  in  breeding  and 
raising  horses,  responsible  to  the  true  owner  fdr  the  val* 
oe  of  every  mare  bailed  to  him,  and  which  the  bailor  may 
not  own  i  1  deny  that  an  innkeeper  is  under  any  obii« 
gation  to  receive  and  entertain  a  thief  and  the  horse  he 
rides,  knowing  him' to  bo  such.  With  such  knowledge, 
it  is  the  innkeeper's  duty  to  put  the  thief  in  jail,  and 
secure  the  horse  for  the  owner,  by  instituting  proper  le- 
gal proceedings.  But  conceding  thai  it  was  his  duty  to 
receive  and  entertain  those  who  are  not  known  to  be 
guilty  of  crimes,  and  who  yet  introduce  a  stolen  horse, 
which  the  innkeeper  feeds,  then  according  to  the  opinion 
defiverecl,  if  the  innkeeper  ^^detain  the-borse  for  his  bill^ 
and  thus  exercise  dominion  or  proprietorship  "  he  is  lia« 
bie  to  the  true  owner  ^-  in  trespass,  trover  or  detinue,  ac- 
cording to  circumstances."  1  his  is  not  the  law,  if  Bacon 
can  be  trusted.  He  says  ( Title  Jtms  and  InrnkeeperSj  D. ) 
i'  If  A  injuriously  take  away  the  horse  of  B>  and  put.him 
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into  ao  ion  to  be  kept,  and  B  come  and  demaad  him,  he    Spring  Term 
dkall  not  have  him  until  he  hath  satisfied  the  innkeeper       is  as* 
for  his  meat."     ¥el  67.    S  Bub.  J86d,  870.    2  Bol.  Jib.      '^^^ 
86.   Paph.  128,  179,  and  i  Lord  Baym.  867,  are  cited.     I    ^^^.^ 
think  the  law  as  laM  down  in  Bacon  better  comports 
with  reason  and  good  policy  than  the  position  assumed 
in  the  opinion  delivered.     It  shews  clearly  that  there 
may  be  at  least  one  case,  where  the  bailee  coming  into 
possession  under  a  tortious  bailor,  may  acquire  rights 
which  his  bailor  did  not  possess,  and  that  he  does  not 
stand  upon  the  same  footing  with  the  bailor  in  respect  to 
the  right  owner. 

Paiey  on  «%eficy,  317,  ^leaking  of  an  attorney  at  law, 
sftys :  ^^  £ven  if  he  sues  for  a  debt  which  he  knows  to  be 
released,  and  was  himself  witness  to  the  release,  yet  it 
has  been  held  that  no  action  lic»  against  him."  Here  is 
a  case  where  the  agent  knowingly  assists  in  the  perpe- 
tration of  a  wrong,  and  yet,  from  considerations  of  public, 
policy  in  regard  to  a  useful  profession,  his  acts  are  only 
considered  as  the  ads  of  his  client.  I  should  be  aver^ 
to  sanction  a  principle  which  lets  the  designing,  know* 
ing  perpetrator  of  a  wrong  escape.  But,  surely^  if  a 
lawyer  may  hide  himself  under  his  client's  cloak,  when 
he  acted  with  full  knowledge,  an  innocent  agent,  after 
performing  his  trust  in  good  faith,  may  say  to  the  injur- 
'ed  party,  ^^it  is  my  principal,  and^not  me,  that  has  wrong- 
ed yo«-" 

The  opinion  delivered  puts  this  case :  ^'  A  tells  B  to 
shoot  a  horse,  asserting  that  it- his.  B  kills  the  horse, 
which  turns  out  to  be  the  property  of  C.  May  not  C 
recover  from  B,  as  a  trespasser.  .^"  The  case  put  is  not 
distinctly  stated,  in  such  manner  aa  to  enable  me  to  say 
on  which  side  the  line  it  is,  that  I  have  kept  in  view  in 
fiNrming  my  opinion.  If  A  was  not  in  possession  of  the 
horse,  I  admit  thatNB  would  be  a  treqiasser  on  the  rights 
of  C.  In  that  case,  the  law  would  apply  which  disdbun- 
tenanees  the  idea  of  allowing  a  man  to  confer  a  right  on 
his  agent,  to  do  a  thing  which  he  could,  not  do  himself, 
and  the  agent  at  his  peril  would  meddle  with  property 
not  possessed  by  his  principal.  But  if  the  horse  was  in 
A'spospesttoo,  if  lie  had  conv^ted  the  horse  to  his  use, 
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Spring  Term  g^nj  ^hen  told  B  to  shoot  him,  because  the  horse  inriAi 
^1^^^^^  crippled  and  would  speedily  die  in  all  probability,  andB' 
.  Peol  did  so  to  end  his  pain,  I  should  decide  that  B  was  no 
trespasser.  By  the  conversion,  A's  possession  is  adverse 
to  B's  title,  aqd  B  cannot  complain  of  those  who  inno* 
cently,  and  from  good,  motives,  do  do  more  than  what 
the  possessor  directs.  Suppose  a  farmer  calls  on  his 
neighbor  to  assist  him  in  killing  his  pork,  iCnd  the  neigh- 
bor butchers  a  hog'  found  in  the  pen,  not  owned  by 
the  farmer,  but  which  he  has  fraudulently  converted  be* 
fore  that  time — who  shall  pay  the  right  owner?  I 
think  the  farmer  alone  is  bound. 

The  opinion  puts  the  case  of  a  sheriff  who  levies  an 
execution,  at  the  request  of  the  plaintiff  and  defendant, 
on  the  property  of  a  stranger  in  the  defendant's  posses- 
sion, and  asks  if  the  stranger  may  not  recover  from  the 
sheriff  in  trespass  or  trover  ?  I  answer,  tdat  the  she- 
riff's authority,  in  the  execution  of  his  official  doty,  is 
derived  altogether  from  the  law,  and  cannot  be  enlarged 
by  attempts,  on  the  part  of  individuals,  to  confer  author^ 
ity  upon  him.  Under,  the  law,  he  levies  executions  at 
his  peril,  and  the  law  gives  him  no  authority  to  take  the 
property  of  any  one  but  the  execution  defendant.  The 
taking  is  never  in  the  character  of  bailee  ;  his  possession 
of  ffoods  when  taken  is  not  subordinate ;  is  not  the  pos- 
session of  another  ;  it  is  all  his  own  ;  and  if  he  perforois 
acts  which  are' without  legal  sanction,  as  he  is  bound  to 
act  upon  his  own  judgment,  he  will  not  be  excused  by 
setting  up  authority  from  individuals,  in  opposition  to 
bis  powers  derived  from  his  official  station.  Were  I  to 
concede  the  liability  of  the  sheriff  in  the  case  stated,  I 
could  perceive  no  analogy  in  it  to  the  case  of  Pool.  But 
if  it  could  be  shewn  that  the  sheriff  had  a  right  to  throw 
of  his  official  character,  and  to  become  the  private  agent 
in  the  transaction,  of  the  plaintiff  and  defendant  in  the 
execution,  to  sell  property  which  the  defendant  had  con. 
verted  to  his  use,  but  which  rightfully  belonged^  to  an- 
other, and  to  pay  over  the  proceeds  of  the  sale  to  the 
plaintiff,^  and  that  he  performed  his  trust  in  good  faith, 
without  knowledge  of  the  stranger's  rights,  I  am  of  opin- 
ion that  he  would  neither  be  responsible  in  trenpass. 
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trover  w  any  ether  action.    The  case  would  then  be    %»« l>ni 
Kke  that  of  Peok  !««»• 

The  doctrine  of  the  books,  which  in  igeneral  subjects        •  Boot 
the  servant,  t>r  agent,  to  damages,  as  a  loK/eofor,  when  act-    -jvj**  ># 
in'^  under  the  command  of  the  master,  or  principal,  19-  *^^*^- 
plies  to  those  cases  only  where  the  law  puts  the  servant, 
or  a^nt,  on  his  guard,  and  enables  him  to  ascertain,  by 
inqnirv,  whether  he  can  act  with  safety  in  obeying  the 
eomnmrnd.    It  never  t>ugfat  to  apply,  and  I  have  seen  no 
adindeed  cim«  where  it  was  made  to  apply,  to  the  con* 
durt  of  a  servant,  or  agent,  who,  bona  fide^  received  Jhe 
gondf>  from  the  possession  of  the  roaster,  or  principal,  and 
disposed  of  them  according  to  orders. 

I  shall  hasten  to  the  termination  of  a  dissent  already 
tedious,  by  noticing  the  decisions  referred  to  in  the  opin- 
ion delivered. 

The  case  of  Ikx  vs.  Jllmon,  6  But.  2687,  throws  no 
light  on  the  subject.  It  was  a  conviction  for  publishing 
a  lihel.  The  question  Was  whether  a  sale  of  the  pampfa- 
lel,  in- the  defendant's  shop,  by  his  servant,  was  prima /a- 
cie  evidence  of  the  defendant's  guilt.  The  court  decided 
that  it  was.  If  the  prosecution  had  been  against  the 
agent,  ot  servant,  perhaps  the  judges  might  have  said 
something  bearing  on  this  cam* 

BriOol  vs:  fitift,  7  Mmon^  '264,  was  an  action  of  trover, 
brought  to  recover  ninety  five  barrels  of  pot  ashes, 
which  Burt^  as  collector  of  the  port  of  Oswego,  under 
pretence  of  preventing  a  violation  of  the  embargo  act, 
undertook  to  control,  by  employing  armed  men  to  guard  ^ 
the  property,  and  prevent  the  plaintiff  and  owner  from 
removing  it.  The  court  correctly  determined  that  the 
dominion  thus  assumed  amounted  to  a  tortious  conver- 
sion. The  defendant's  conduct  invaded,  and  was  alto, 
gether  inconsistent  with,  the  plaintiff's  right  of  property 
and  possession,  and  he  knew  it. 

ShottoeU  vs.  Few,  7  JohnBon^  S02,  was  an  at^mpt  by 
Few,  as  inspector  of  a  prison,  to  detain  the  goods  of 
Sbotweli,  against  light  and  knowledge,  under  pretence 
of  a  lien  on  them,  to  secpre  a  debt. due  the  institution.  ^ 

Jtfwray  vs.   BtirKng,  10  Johimn^  172,  was  a  breach  of 
trust  and  a  fraud  practised  by  tl^e  defendant,  in  convert- 
'    18    . 


Digitized  by  VjjOOQIC 


1S8  DECISIONS  OF  THE  COURT 

Sfpriag  Ton  jng  th^  pigintiffg  property,  to  wit,  a  note  of  handdetiv« 
ered  to  the  defendant,  to  enable  him  to  raiie  money  for 
the  plaintiflPfl  use. 

The  case  in  1  mimm,  328,  ia  this.  On  ti|e  S2d  Septem- 
ber, 1749,  Hnfifhes  became  a  bankrupt.     On  the  2Sd  of 
Septemt^er,  1740,  Smith,  the  defendant,  the  servant  and 
ridinflr  clerk  of  Oarroway,  to  whom  the  bankrupt  Was 
considferably  indebted,  went  to  the  bonkrupt's  shop  to 
try  to  get  his  inaster^s  money,  and  found  it  ohut  up.  The 
bankrupt  delivered  to  Smith  the  goods,  who  receipted 
for  them  in  his  master^i  name,  and  sold  the  same  for  hisi 
master^s  use.  The  assignees  of  the  bankrupt  sued  Smith, 
ih  trover,  for  the  goods,  and  recovered.  It  was  objected^  . 
that  they  should  not  recover  against  Smith,  because  he 
was  servant,  and  acted  wholly  for  hiis  master.    Lee  C.  J. 
said:  <^  The  point  is,  whether  the  defendant  is  not  a  toft- 
Jfeosor;  for  if  he  is  so,  no  authority  that  he  can  derive  from 
his  master,  can  excuse  him  from  beipg  liable  in  this  po- 
tion."   He  then  proceeds  to  shew,  and  I  think  correctly , 
that  Smith  was  a  tortfeasor.  Smith  took  the  goods  from 
the  bankrupt,  knowing  his  bankruptcy,  mul  it  does  not 
appear  from  the  case  as  reported,  that  his  master  gave  him 
any  authority  to  receive  the  goods,  or  to  ael)  them*     He 
therefore,  acted  upon  his  own  judgment  and  responsibi- 
lity, and  was  the  mover  in  the  wrong.    If  his  master 
had  converted  the  goods,  by  receiving  tliem  from  tho 
bankrupts  and  Smith  had  without  knowledge  of  it,  as 
the  clerk  and  agent,  sold  them  to  his  master's  customers, 
I  think  it  would  have  presented  a  caso  entirely  different, 
and  analogous  to  the  present* 

The  post«revoIutionary  cases  decided  by  Lord  Ellen- 
borough,  whose  opinions  are  copied,  ^re  to  this  effect : 
Deane  purchased  goods  from  the  bankrupts  for  Heath- 
cote,  who  was  in  America.  Z)eaii0  gi^ve  information  to 
El  wall,  the  clerk,  of  Heathcote,  of  the  purchase,  on  the 
day  it  was  made.  The  goods  were  afterwards  delivered 
to  the  defendant,  Elwall,  and  he  disposed  of  them  by 
sending  tkem  to  America,  to  Heathcote.  Stephens  &c. 
assignees  of  the  bankrupts,  recovered  in  trover  against 
Elwall.  His  lot^bip  speaks  about  the  clerk  acting  under 
<<an  unavoidiable  ignorance,  and  for  his  mast^'s  benefit^'' 
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ud  still  GODYieU  Elwail  of  a  tortious  coavenion*  Bi|t  %ring  T«a 
of  what  he  was  unmcidably  ignoranty  which  should  cut  tll^ 
any  figure  iti  the  cause,  I  cannot  learn  from  the  facts  re- 
po^d.  It  does  appear  that  £lwail  was  told  of  the  pur- 
chase by  Deane,  on  the  day  it  was  nade,  and  it  doesnot 
appear  that  Deane  delivered  the  g^ods  to  Elwail.  He 
jbay  have  received  them  i'rom  the  bankrupts,  and  it  is 
not  probable  thai  Deane  failed  to  tell  hun  from  whom 
the  goods  had  been  purchased.  Be  these  things,  howev- 
er, as  they  may,  it  is  certain  that  the  case  is  very  unlike 
the  present*  Heathcote,  the  master,  was  in  America ; 
never  had  |>ossession  of  the  goods,  and  gave  no  direo^ 
tions  about  them.  If  a  man  sends  an  agent  out  in  the' 
world  to  purchase  goods  tor  him,  and  gives  no  other  in- 
structions, the  agent's  authority  is  limited  to  obtaining 
such  goods  as  the  vendor  may  lawfully  sell,  and  if  the 
agent  receives  any  other  kind,  he  does  it  at  his  peril.  I 
see  no  resemblance  in  the  cases.  The  other  case,  to-wit, 
McCambU  vs.  Daoie$^  in  6  Easty  536,  bears  na  analogy  to 
the  present.  There  Coddau  purchased  tobacco  for  Mc- 
Comhie,  and  afterwards  pledged  it  to  Davies,  for  an  ad- 
vance of  money*  Davies  refused  to  surrender  it  to  Mc- 
Combie,  unless  he  would  pay  the  money  advanced;  and 
set  up  a  lien  under  the. assignment  of  Coddan.  Ellen- 
borough  C.  J»  convicted  Davies  of  a  conversion,  very 
properly,  upon  the  authority  of  the  case  of  BMwin  vs.  , 
Cole,  6  Mod.  2l». 

The  words,  that,  "  he  who  Msumes  lipon  himself  the 
right  of  disposing  of  another's  goods  "  is  guilty  of  a  con- 
version, were  first  used  by  Holt  C.  J.  in  the  case  of  BaUmn 
vs.  CoU.  The  facts  of  that  case  were  these:  ^^A  carpenter 
sent  his  servant  to  work  at  the  Queen's  yard  for  hire,  and 
having  been  there  some  time,whea  he  would  go  no  more, 
the  surveyor  of  the  work  would  not  let  him  have  his  tools, 
pretending  a  usage  to  detain  tools  to  enforce  workmen 
to  continue  till  the  Queen's  work  was  done."  Holt  said, 
^^  the  Very  denial  of  goods  to  him  that  hath  a  right  to 
demand  them,  is  an  actual  convernon;  for  what  is  a  con- 
version but  an  assuming  upon  onesself  the  property,  and 
right  of  disposing,  another's  goods."  I  apprehend  that 
,tfae  learned  judge  never  contemplated  applying  his  qx- 
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flpringTerm  precRsions  to  the  case  of  a  bailee  who  had  lionestly  per^ 
18  3  3.       formed  his  engagement. 

The  facU  of  the  case  of  Parker  vs.  Godin,  2  Sirangry 
813)  are,  "  Satur,  a  bankrupt,  at  the  time  of  his  going 
off)  left  some  plate  with  bis  wife,  who  in  order  to  rai^e 
money  upon  it,  delivered  it  to  her  servant,  who  went 
along  with  the  defendant  te  the  door  of  Mr.  WoodwanI, 
the  banker,  and  there  the  defendant  took  the  plate  int^ 
his  hands,  and  went  into  the  shop  and  pawned  k  in  hit 
own  name,  gave  his  own  note  to  repay  the  money,  and 
immediately  upon  the  receipt  of  it,  went  back  to  the 
bankrupt 's  wife  and  delivered  the  ropney  to  her."  To 
roy  mind  there  never  was 'a  clearer  case  of  tortious  con^ 
version  than  this.  Gadin^  with  full  knowledge  of  ail  the 
facts,  for  he  started  from  the  house  with  the  servant  and 
went  back  to  it,  converted  the  plate  to  his  own  use.  How 
he  appropriated  the  money  after  he  got  it,  was  immateri* 
al.     He  pawned  the  plate  as  his  awn. 

The  facts  of  the  cases  explain  the  genera)  declarations 
^  of  the  judges  an4  elementary  writers,  the  present  case, 
in  my  opinion,  is  unlike  those  which  are  referred  to  ia 
point  of  fact,  and  therefore,  I  cannot  admit  the  propriety 
of  applying  expressions  used  in  reference  to  facts  of  a 
different  nature,  to  the  circumstances  attending  the  bail- 
ment in  the  present  case. 

Ignorance  of  the  law  will  excuse  no  one.  This  prin- 
ciple results  from  political  necessity^  But  ignorance  of 
facts  in  many  cases  will  furnish  a  complete  shield  to  a 
defendant  who  would  not  be  otherwise  protected.  Thus 
if  a  purchaser  of  land  knows  of  a  subsisting  equity  at 
the  time  of  his  purchase,  he  will  be  compelled  to  sur* 
render  his  legal  title ;  4f  he  had  no  such  knowledge,  and 
be  a  purchaser  in  good  faith,  he  may  retain  the  title.  AU 
the  doctrines  of  notice,  which  embrace  a  variety  of 
heads,  are  based  upon  the  idea  that  many  of  our  most 
important  rights  depend  upon  our  knowledge,  or  our 
Ignorance  of  facts. 

Comyn  on  CantraeUy  1  Vol  243,  shews  that  ignorance 
on  the  part  of  the  vendee  of  the  character  of  the  factor, 
may  make  a  difference  in  favor  of  the  vendee.  It  is  laid 
down  in  note  (i,)  PaUji  on  Jlgenct/y  315,  that  <4f  the  master 
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look  a  nufn  into  his  htnise,  and  deliver  the  key  to  his    &pnng  Tens 
servant,  if  the  servant  be  ignorant  that  any  body  be  there,       t^^^ 
he  is  not  chargeable  ;  bat  if  he  knew  that  the  master         Pool 
"had  imprisoned  one  tortioosly,  and  he  still  kept  him  in  ^  ,^*'-       . 

prison,  he  is  liable  to  an  action.     This  is  a  striking  cwke  ?^^ — 

to  illustrate  the  difference  between  acting  ignorantlyy  and 
knmBingbf.  The  same  note  cites  Uol  M.  95,  to  shew 
that  a  servant  who  sells  wine  that  is  corrupted,  know- 
ing it  to  be  so,  is  not  liable,  merely  because  he  did  it  as 
a  servant.  A  note  in  page  316,  Paley  on  •Sgency^  refers 
to  the  case  of  JliBres  vs.  Sokbay^  2^  Mod.  24i,  where  it  is 
said  to  have  been  expressly  decided,  that  trover  would 
not  lie  against  a  servant  for  an  unhwfvd  intermeddling 
with  the  goods  of  another  by  command  of  his  master, 
miless  it  amount  to  a  trespass.  I  have  not  examined  the 
fiicts  of  the  case,  but  the  principle  established  by  it  shews, 
in  opposition  to  the  doctrines  of  the  opinion,  that  the 
servant  and  master  stand  on  different  ground.  I  have 
not  had  access  to  Roll's  Abridgement,  and  could  not  ^ex- 
amine the  references  the  opinion  makes  to  it.  An  agent 
who  receives  money  through  mistake,  and  pays  it  over 
before  knowledge,  or  notice,  of  the  mistake,  is  tiot  an- 
swerable. If  he  pays  it  over  after  notice,  he  is.  1  Comyn 
on  Contrads^  250.  So  that  I  find  no  doctrine  of  the  law 
better  established  than  that  which  makes  the  knowledge 
or  ignorance  of  facts,  the  essential  point  .upon  which 
important  rights  depend.  My  brethren  have  refused  to 
inquire  into  the  motives,  or  the  extent  of  Pool's  knowl- 
edge. I  think  the  inquiry  would  have  been  important, 
connected  with  the  other  facts,  in  his  behalf. 

The  note  (I)  in  2  Saunders^  4T,  contains  a  reference  to 
many  cases,  shewing  what  will  amount  to  a  conversion. 
The  cases  in  1  Wih.  328,  2  Stra.  813,  and  6  Mod.  2\2, 
are  there  referred  to,  and  the  principles  extracted  from  < 
them  by  Williams,  meet  my  approbation,  and  do  not. 
conflict,  I  think,  with  the  views  I  have  taken  of  this  case. 
Indeed,  I  find  in  that  note  a  strong  confirmation  of  my 
opinion.  It  is  there  said :  ^^  Another  ingredient  of  this 
a<^idn  is,  that  there  should  be  a  conpemon  by  the  defen- 
dant ;  as  to  which  it  is  a  common  learning  that  where 
the  goods  come  into  the  defendant's  possession  by  de- 


"Digitized  by 


Google 


142  DECISIONS  OF  THE  COURT 

Spring  Term  livery  or  finding,  the  plaintiff  must  demand  them,  and 
tsz9.  ^^^  defendant  refuse  to  deliver  them  up^  in  order  to 
Pool  constitute  a  conversion  ; "  and  he  cites  1  iSU.  264,  and 
v«.  BulL  JV.  r.  44.     BuUer  says,  if  the  goods  come  to  the 

Mkuionetal  defendant's  hands,  ''by  deU^ry,  finding,  or  6ai{iiieiif,  an 
actual  demand  and  refusal  ought  to  be  proved."  And 
WiUiams  says,  in  the  aforesaid  note,  that  a  ''demand  and 
refusal  is  no  evidence  of  a  conversion  ih  the  case  of  a 
carrier,  or  wharfinger,  where  the  goods  are  proved  to 
have  been  lost  through  negligence,  or  stolen,  and  there- 
fore trover  does  not  lie,  though  the  owner  may  have 
an  action  upon  the  case  ; "  and  he  cites  many  authorities. 
MVhy  is  the  refusal  in  such  a  case  no  evidence  of  conver* 
sion?  I  answer,  because  the  carrier,  or  wharfinger,  has 
it  not  in  his  power  to  deliver  the  goods,  at  the  time  of 
the  demand.  So  here,  Pool's  refusal  to  deliver  the  slaves 
after  he  had  parted  with  them,  according  to  the  bail- 
ment, cannot  amount  to  evidence  of  a  conversion.  And 
if,  as  the  books  say.  Pool  came  to  the  possession  by  *'  dt* 
Utery  or  bdilment,^^  as  he  unquestionably  did,  he  was  not 
guilty  of  a  conversion  before  demand  and  refusal;  and 
as  refusal  ta  deliver,  when  he  could  not,  is  no  evidence 
of  conversion,  there  has  been  a  total  failure  to  establish 
any  thing  like  a  tort  against  him. 

The  importance  of  the  doctrine,  which  the  opinion 
delivered  tends  to  settle,  has  induced  me  to  suggest  many 
fictitious  cases  for  the  purpose  of  testing  its  operation.  I 
have  endeavored  to  avoid  wisconeeptionj  or  misapplicatian 
of  its  principles  to  the  supposed  cases.  If,  however,  I 
have  erred,  I  have  tiie  consolation,  that  the  opinion  con- 
tains an  "  exclusion  of  a  conclusion,"  in  reference  to  the 
cases  which  may  hereafter  come  up,  and  it  will  be  then 
proper  in  the  present' members  of  the  bench,  or  our  suc- 
cessors, to  review  this  case,  in  deciding  how  far  it  shall 
be  the  rule  to  govern  others. 

Believing  that  Pool  is  not  responsible  in  any  form  of 
action,  I  have  not  considered  the  question  as  to  the  pro- 
priety  of  the  remedy. 

I  think  the  instruction  which  the  court  refused  to  give 
was  applicable  to  the  facts  proved,  and  ought  to  have 
been  given. 
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Spring  Term 
1888. 


Cain  et  als.  vs.  Flynn.  Debt. 

[Mr.  Tnmflr  for  PlaintiflBi :  Mr.  Caperton  for  Defendant] 
From  th«  CiRCtriT  Cottht  for  Eatiz.!.  Couwtt. 

Chief  JuBttee  Robeetson  deliyered  the  Opinion  of  the  Comt.         ^prM  I8. 

An  inqiiiflilieD  upon  a  warrant  of  fo»;ible  entry  and  de-  Traverse,  taken 
tainer  havin;^  been  found  gainst  John  Cain,  senior,  J^JTi^  t^Slllt 
and  John  Gain,  junior,  they  filed  a  traverse  to  the  w^t  of  forcible 
circuit  court,  and  executed  a  bond,  with  two  others  as  S!7fon^^Sw 
sureties,  to  he  void  on  condition  that  tlie  traverse  should  ^  ^  ^^  -  »^ 
be  prosecuted  with  efiect.  other.- 

On  the  trial  in  the  circuit  court,  the  inquisition  as  to 
John  Cain,  senior,  was  found  to  be  true;  but  as  to  John 
Cain,  junior,  tinfme. 

Upon  that  bond,  this  action  of  debt  was  incrtituted,  Suit  on  the  tra. 
against  all  the  obligors.  l^t^ 

Among  other  minor  and  consequential  breaches,  all  ap« 
propriately  charged,  the  declaration  avers,  as  the  prin* 
cipal  breach,  that  the  traverse  was  not  prosecuted  with 
effect,  but  that  the  inquisition  was  found  to  be  true. 

Three  pleas  were  filed.     1st,  covenants  perfornled  ;  pieas,  and  is. 
'  2d,  that  the  traverse  was  prosecuted  with  effect  ;  and,  ^^^' 
3d,  nul  tiel  record.    Issues  were,  concluded  on  the  first  and 
third ;  bu^  no  notice  seems,  afterwards,  to  have  been  ta- 
ken of  the  second  plea. 

Verdict  and  judgment  were  rendered  for  the  plaintiff  Veidict  ^-c. 
in  the  action,  now  defendant  in  error.  The  plaintiffs  in 
error  now  complain  that  no  issue  was  formed  on  their 
second  plea  ;  that  the  issue  of  nul  tiel  rtcord  ought  not  to 
have  been  found  against  them  ;  that,  as  one  of  the  trav- 
erser* succeeded  in  the  circuit  court,  there  wasHio  breach 
whatever  of  the  traverse  bond,  and  that,  therefore,  the 
judgment  is  wholly  unauthorized. 

The  errors  thus  complained  of  will  be  briefly  consi- 
dered in  the  order  in  which  they  have  been  stated. 
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Spring  Term        jR^^j,  The  second  plea  was  not  good,  unless  it  be 

^^^^^.^      deemed,  in  effect,  a  plea  of  ntfZttei  record;  and,  in  that 

Cain  et  aU.    view,  no  issue  upon  it  was  necessary,  as  tiie  same  issue 

Ktmn         ^^  concluded,  in  the  third  plea.    As  the  declaration 

"-; T- —  averred  that  the  traverse  was  not  prosecuted -with  effect, 

aiik7,\n  sub'  pfovJt  potet  per  recordom^  (he  only  mode  of  traversing  that 
stance,  are  fij-  alleffation  was  by  denying  that  there  was  such  a  record  ; 

ad,  and  issue  is  ^  ti  j  ^o  7 

taken  on  one,  a  and,  even  if  the  simple  negation  of  the  allegation  had 
tS^lier  ^not  '^^  *  good  defence,  a  formal  «imt2t^  was  not  necessary,. 
caose^brrever-  es])ecially  after  verdict* 

^  ...     .  Second.  As  to  John  Cain,  senior,  the  traverse  was  not 

indispensable^  prosecuted  with  effect  ;  and  as  to  him  as  principal,  and 
e^pe^Uj  after  the  Other  three  obligorsas  his  sureties,  there  was  a  breach 
Tw  defendanu  ^^  ^^^  Condition  of-  the  bond.  But  so  far  as  John  Cain, 
werefonndguil-  junior,  was  a  principal,  and  his  co-obligors  sureties, 
ta°a^^uS-  ^^^^^  ^^  "^  breach,  becau^,  as  to  him,  the  traverse  was 
erandtravexsed  prosecuted  with  effsct.  And,  therefore,  if  the  declara- 
the  dTO?aratkMa,*  ^*<*"  ^^^  ^^®  record  of  the  traverse  case  substantially  cor- 
on  the  traverse  respond,  the  judgment  was  right. 

bneachT^the  Third.  But  the  breach,  as  assigned,  imports  that  the 
traverse w^ not  inquisition,  dsfowidy  was  adjudged  to  be  true,  that  is,  of 
^^tT^tbeTec-  course^  against  both  of  the  Csdns.  The  record  shews 
ord,producedin  ^j^^j  |j|g  inquisition  was  not  found  otto^e^Aer  true,  but  as 
the  inquisition  to  John  Cain,  junior,  untrue.     Wherefore,  there  was  no 

found  true  OS  *o  ^^^i^  record  as  that  which  the  declaration  described,  and 
one,  Qntme  <m  ,        ,  .  i-     ••   •  i_     • 

ti?  the  others  the  circuit  court  erred  in  not  so  adjudging  on  the  issue 

Jort  r  d'Ja?:  "Pon  the  plea  of  ««Z  tiel  record. 

ation,  and  the      For  this  error  only,  the  judgment  must  be  reversed, 
varianceisfatal.  ^  verdict  set  aside,  and  the  cause  remanded  for  further 
proceedings— and  with  leave  to  amend  the  declaration. 
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APPEAI.  VBOM 
A  J.  P. 


Bates  vs.  Courtney's  Administrator. 

[Mr.  Andenon  for  Plaintiff:  Mr.  Tnraer  for  Defendant.] 
From  tks  Circvxt  Cottrt  for  Garrard  Co^htt. 
Judge  Umbkrwood  detivered  the  Opinion  of  the  Goiirt.  ^ffril  18* 

The  act  approved  February  12,  1828,  makes  it  thetluty  Appeal  should 

^.  !1        L  *u  •   •        •        X     ^  •      j.L  A  not  be  diamiia- 

of  the  court,  wbenerer  the  opinion  is  entertained  that  an  ed  for  a  defoct 

appeal  bond  is  defective,  to  allow  the  appellant  "  forth-  jp  *•»  *PR»I 

.  -  •       1  i.    .  V    •  1  .        .  ,*         ^nd,  provided 

With,  upon  the  defect  being  announced  by  the  court,"  to  appellant    will 
execute  a  new  bond.  S^w"!^^^^ 

The  policy  of  this  act  forbids  that  the  circuit  court  eient  bond. 
fihall  peremptorily  dismiss  an  appeal  from  the  judgment 
of  a  justice,  when  the  appellant  offers  ^^farthwUh^^  to  exe- 
cute a  good  bond,  llie  court  should  announce  the  de- 
fect, and  then  if  the  appellant  does  not  execute  a  new 
bond,  with  security  such  as  the  court  approves  of,  as 
aoon  as  a  proper  bond  can  be  prepared  by  the  clerk,  the 
,  appeal  should  be  dismissed.  The  act  of  December  ^S, 
1831,  does  not  repeal  the  act  of  1828,  and  both  acts  tak- 
en together  shew  the  intention  of  the  legislature  to  secure 
to  appellants  a  trial  upon  the  merits  of  the  controversy,  by 
affording  every  facility  to  cure  defects  in  the  appeal  bond* 

As  the  appellant  offered  forUiwith  to  execute  a  new  bond,  New  bond  may 
we  think  he  should  have  been  permitted  to  do  so,  al-  ed^^w^n^ 
though  be  had  once  before  executed  a  bond  in  lieu  of  the  ^  J®  /*^**^ 
original  appeal  bond,  both  bonds  having  been  adjudged  defective. 
defective.     It  does  not  appear  that  the  court  had  direct- 
ed the  clerk  to  prepare  i  be  new  bond  so  as  to  obviate  any 
defect. 

It  was  the  clerk's  duty  to  prepare  the  new  bond,  and  if  Clerk's  dnty  to 
he  left  out  an  important  stipulation,  it  was  not  the  fault  of  p^bond^pai^ 
the  appellant,  and  he  ought  not  to  be  prejudiced  by  it.       ty  ahodd  not 

Judgment  reversed,  with  costs,  and  cause  remanded,   hj/^r. 
with  directions  to  allow  the  execution  of  an  appeal  bond, 
such  as  the  court  shall  approve,  provided  the  appellant 
does  it  fort  with,  and  for  a  trial  on  the  merits. 

19 
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Sp'ring  Term 
18S3. 


Ai>uMP«T.  Bell  et  ah.  vs.  Wood. 

[Mesgn.  Morehead  and  Brown  for  Appellants :   Mr.  Crittenden  for  Af* 

pellee.] 

From  tbx  Circuit  Court  for  jRrrERsozr  Couxty, 

Jiprii  19.  Chief  Justice  Robcrtsoit  delivered  the  Opinion  of  the  Court — 

Judge  Nicholas  did  not  sit  in  this  case. 

Statement  of  the  On  the  T8th  of  October,  1830,  Richard  Jackson^  mas- 
ter of  the  steam  boat  Cora,  owned  by  the  appellants,  ly- 
in^  at  Orleans,  and  about  departing  with  freight  for  Lou- 
isville, signed  Vills  of  lading,  acknowledging  that  he  had 
received  on  board,  from  Gronniner  and  Wright  &  Co.  of 
New  Orleans,  boxes  of  ^oods  marked  ^^  W.  Wood^  Frank- 
forty  jKy." — one  to  the  care  of  Gronning  apd  Wright  & 
Co.,  New  Orleans,  and  the  others  to  the  care  of  Muir  & 
Wiley,  Looisville,  "  to  be  delivered,  in  tbe  like  good  or- 
der and  condition,  at  tlie  aforesaid  port  of  Louisville,  the 

dangers  of  the  rivers  only  excepted,  imto ,  or 

his  assigns,  he  or  they  paying  freight  for  said  goods  at 
the  rate  of  one  cent  a  pound,  wUh  tlie  primkge  ofreshipping 
(m  any  smaller^  good  boaty  in  cast  the  rioer  shall  be  too  louJ** 
Having  ascended  in  safety  as  far  as  Trinity,  on  the  Ohio 
river,  the  master  of  the  Cora,  which  was  a  boat  of  the 
largest  class,  ascertained  that  the  Ohio  was  so  low  that 
his  boat  could  not  then  proceed  to  Louisville,  and  there- 
upon he  <<  reshipped*^  the  greater  portion  of  his  cargo  on 
the^  Fairy,  (a  steam  boat  of  the  smallest  size,)  and  on 
the  keel  boat  Betsy  Baker,  ^*  in  tow  to  the  Fairy, ^^  The 
Ohio  was  so  low  that  even  the  Fairy  could  not  ascend 
with  a  full  load,  and  the  boxes  marked  ^^W,  Wood^'* 
were  put  on  boad  of  the  keel  boat  Betsy  Baker  ;  and  a 
portion  of  the  Cora's  cargo  was  left  at  Trinity.  In  as- 
cending the  Ohio  river,  in  the  night,  the  Betsy  Baker, 
.  then  "  in  tow  to  the  Fatry^^^  struck  a  snag  and  sunk,  where- 
by the  goods  in  boxes  marked  ^<  fV.  Wood^^  were  damag- 
ed to  the  amount  of  five  hundred  dollars. 


Digitized  by  VjjOOQIC 


or  APPEALS  OP  KENTUCKY.  147 

In  March,  18S1,  the  appellee  brought  an  action  of  as-  Spring  Term 

Bumpsit  against  the  appellants,  as  the  owners  of  the  Cora;  ^  ^  ^  >  • 
and,  upon  the  general  issue,  a  verdict  and  judgment  for 
five  hundred  dollars,  in  damages,  were  rendered  in  his 
favor  ;  to  reverse  which  this  appeal  is  prosecuted. 


The  following  points  are  presented  for  the  censidera-  Points  to  be  de» 

tion  of  this  court :  Ist.  Is  assumpsit  maintainable  ?  2nd.  ^^^  ^^' 
Can  the  action  be  maintained  in  the  name  of  the  owner 
of  the  goods  .^   3rd.  Is  there  sufficient  proof  that  the  ap*- 
pellee  was  the  owner  ?    4th.  Did  the  circuit  court  err  in 
instructing  the  jury,  upon  the  motion  of  the.  appellee  i 

F%t^.  Am  it  must  be  presumed,  from  the  nature  of  the  That  the  master 

business  in  which  the  master  was  employed,  that  he  had  2f  wthoSedTto 

plenary  authority  ta  mate  such  a  contract  as  that  which  make  contracts 

has  been  stated,  the  owners  of  the  Cora  must  be  bound  taa^pSnmp^n 

in  consequence  of  that  contract,  and  accovdiag  to  its  ten-  arising  from  the 
a  ■        1    A*    ^        V     •  natnre    of    hit 

or  and  legal  effect.     It  is  not  now  necessary  to  enquire  employment 

whether  a  suit  could  be  maintained  against  the  master  on  Qtim«a— «at6 

ths  hiU  of  lading,  as  the  foundation  of  the  action  ;  nor  ^  !!^'''7|^ 

whether,  if  such  a  suit  could  be  maintained,  it  should  be  ifi^. 

covenant  or  case ;  for  were  it  conceded  that  covenant 

would  be  the  proper  action  against  the  master,  still,  as 

the  bill  of  lading  is  in  his  own  name  alone,  it  cannot  be 

deemed  a  covenant  by  the  apptUanU.     But,  as  the  master  Thecoatractaof 

was  acting  within  the  scope  of  his  authority,  an  under-  J^J5*^jJj? 

taking  by  the  owners  of  the  boat,  to  be  responsible  for  the  scope  ofhia 

hts  acts,  and  according  to  the  eflfect  of  his  contracts, was  Jhi^^^^,|*^ 

implied  by  law ;  and  assumpsit  is  an  appropriate  form  of  A9§umpnt  lies 

action  for  a  breach  of  such  implied  contract.     Trespass  JSJ^f  ^"JjJ^ 

on  the  case,  for  a  breach  of  duly^  might  be  maintained  ;  hoat^inftvorof 

but  assumpsit  for  a  breach  of  the  cmtiract,  is  also  appro-  ^^fojJ'^J^iJ!^ 

priate,  (1  Whioton's  Selwyn,  SI  4.    2  Chittg  on  Plead.  117,  oflnohcontract. 

270—1  and  notes.)  If  the  form  of  this  suit  had  been  ciise  Si'^^^,  i° 

ex  deUetOj  instead  of  assumpsit,  there  could  be  no  doubt  P^^^^^C 

of  its  appropriateness ;  and  we  think  there  should  b^  as  ^Qtj. 

little  doubt  of  the  propriety  of  assumpsit. 

Second.    If  the  appellee  was  the  owner  of  the  goods,  The  vwner  of 

then,  whatever  was  the  form  of  the  consignment,  they  ^^^f^ 

should  be  deemed  to  have  been  received  on  board  for  tion:inform,«« 

him,  and  to  have  been  transported  at  his  expense  and  fJl^let^' ^^ 

risk,  and  not  at  the  expense  or  risk  of  Gronning  and  the<»aemaybe. 
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Wright  &  Co.  who  delivered  them /or  km  to  the  master; 
or  of  Muir  and  W  iley  to  whose  care  they  were  directed* 
And,  as  the  name  of  the  actual  consignee  was  left  blank, 
and  was  never  inserted,  and  there  was  no  proof,  that  the 
master  was  directed,  or  ever»agreed,  to  deliver  the  boxes 
to  any  other  person  than  the  owner,  or  to  the  care  of 
Muir  and  Wiley  for  /urn,  be  is  the  only  person  who  ap- 
pears to  have  been  actnally  injured  by  the  submersion  of 
bis  goods,  and  should  be  deemed  a  party  to  the  contract 
of  affrieghtment,  according  to  its  legal  effect  as  beiwten 
Tfa«  owDer  of  f^^  *^  '^  ovonen  of  the  IhhU.     He  mast  be  deemed  the 
H****2d°k^^  ^  cofwi^ee,  because  he  was  the  owner,  and  Ihe  goods  were 
«ignee»    whm  directed  to  the  care  of  Muir  and  Wiley, /or /am.  It  is  not 
none  U  named  material  to  inquire  whether  Muir  and  Wiley  might  have 

(the  blank  not  •    ,   •       i  •*    .     *.    .  •     *    .l  4 

filled  up,)  in  the  maintameu  a  suit,  in  their  names,  agamst  the  master  or 
bill  of  lading,      against  the  owners  of  the  boat ;  for  whether  they  mighty 
or  not,  the  appellee,  as  owner  of  the  goods,  may  sue 
the  appellants,  as  owners  of  the  boat,  on  their  implied 
contract  to  fulfil  the  authorized  undertaking  of  the  mas- 
ter, or  to  indemnify  him  for  the  master's  delinquency. 
(See  I  Wkeaton's  Seboyn,  312-13,  1  ChiUy  on  Pkad.  3, 
and  Potter  vs.  Lanring^  1  JohnsonU  ReporiSy  215,  and  the 
authorities  therein  cited.)     The  legal  right  was  in  him, 
and,  therefore,  the  implied  undertaking  of  the  owners  of 
the  Cora  inured,  by  legal  intendment,  to  him  and  for  his 
own  benefit.     That  he  might  have  maintained  an  action 
ex  delictOj  could  not  be  doubted  ;  and  we  are  disposed  to 
think  that  he  should  be  deemed  a  party  to  the  contract 
implied  by  law,  and  that  consequently,  he  may  maintain 
the  action  in  form  ex  contractu. 
Bill  of  Excep-  *   Thirdly.  We  are  authorized  to  infer  from  the  bill  of 
tioBs    ihewing  exceptions,  that  the  appellee  was  the  owner  of  the  goods 
lS**!>7^di  in  the  boxes  marked  "  W.  Wood.''    His  proprietorship 
wasnotconteet-  geems  not  only  to  have  been  not  contested  on  the  trial, 
ted,i]i  theeonn  hut  to  have  been  virtually  admitted  by  the  appellants  in 
below,  received  their  bill  of  exceptions. 

denceoftheia^       Fourthly,   After  proof  bad  been  introduced,  shewing 
^^  that  goods  transported  in  a  keel  boat,were  liable  to  more 

Qverw-wheth-  ^.jgj^  j^^j  g^^|ject  to  a  much  hiffher  rate  of  insurance,  than 

er,  when  soods  »  .,.  .,^  . 

are  shipped  in  a  when  carried  m  a  steam  boat,  and  that  goods  were  more 
x^^JfiiX^  secure  in  a  keel  propelled^  by  itself,  in  the  ordinary  mode, 
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than  when  attached  to  a  strain  boat ;  but  that,  for  three  ^fnng  Term 

years  prior  to  the  institution  of  this  suit,  most  of  the  i^^^* 

goods  that  had  been  brought  from  the  mouth  of  the  Ohio  s^u  it  ah, 

to  Louisville,  when  that  river  was  too  low  for  navigation  ^^', 


by  the  larger  steam  boats,  had  been  brought  in  keel  boats 
attached  to  steam  boats  of  the  smaller  size,— the  circuit  J^^i^J*(tJ 
court,  at  the  instance  of  the  appellee,  instructed  the  jury,  espreasedinthe 
that  the  master  of  the  Cora  had  no  right,  according  to  ^"f  ^/JSi^g 
bis  undertaking,  to  reship  the  appellee's  goods  on  any  on  any  BDiaii^, 
other  kind  of  boat  than  a  steam  boat ; — and  that  even  if  ^^  the^^rivCT 
he  had  such  a  riirht,  the  owners  were  responsible  for  the  f^l   }^    ^^ 

low    ib6v  msv 

damage  to  the  goods,  if  a  keel  boat  was  less  liable  to  ac-  be  transferred  to  • 
cident  or  injury  when  propelled  in  the  ordinary  mode  fj?^  ^.^?^ 
than  when  drawn  by  a  steam  boat.  rior  cIbm— two 

As  to  the  propriety  of  the  first  branch  of  the  instruc-  J«!8«  divide  in 

,  ^     ^        *  opinion. — But— 

tion,  the  two  judges  constituting  the  court  in  this  case,  if  the  boat  to 
do  not  concur  in  opinion.  Judge  Vhdtnrood  thinks  that  ^'tJa^,gJI^ 
the  words,  "  any  other  smaHer^  goad  boai^^^  should  be  under-  be  propelled  in 
stood  to  mean,  any  smaller,  good  boat,  of  any  kind  fit  for  fef^t^m  that 
carrying  freight  up  the  Ohio  river,  and  which,  accord-  for  which  she 
ing  to  the  common  course  of  navigation  in  low  water,  ^^  ^^^  ^^^^ 
was  used  for  that  purpose.     He  does  not  feel  authorized  ^^  dan^  and 

.         •».iit'  •  i*!  risque  is  increa- 

to  restrict  the  literal  and  abstract  import  of  the  terms  ged,  the  owners 
employed  by  the  parties  ;  and  therefore,  is  of  the  opin-  °^^.*^  boat  in 

,  /     -    ,  »        1   .         I  .        which  the  ship- 

lon,  that  a  keel  boat  was  contemplated  by  the  |)arties,  ment  was  first 

and  is  embraced  in  their  contract.  "***'^»  •?  '*** 

ponsible  lor  tn^ 

The  C/iie/  Jusiice  thinks  that  the  nature  of  the  duty  to  Joss,  or  damage, 
be  performed,  the  object  of  the  special  reservation  in  ^^^^^  ^^^' 
the  contract,  and  the  subject  matter  to  which  the  com- 
parative "  smaller  "  referred,  should  all  be  considered  ; 
and  that,  though  ^'  any  oilxer  good  boat  "  may,  in  the  ab- 
stract, embrace  any  boat  of  any  kind,  if  in  good  condi- 
tion, nevertheless,  ^^any  other  smaller^  good  boat,^'  when 
connected  with  the  antecedent  stipulation,  should  be  in- 
terpreted as  meaning  a  smaller  sUam  boat.  The  parties  had 
Tcference  to  the  steam  boat  Cora,  and  apprehended  that, 
merely  because  she  was  of  tlie  largest  size^  she  might  not  be 
able  to  ascend  the  Ohio,  and  therefore  agreed  that  a 
<<  smaller''  boat  than  the  Cora  might  be  substituted  ;  or 
in  other  words,  a  boat  diflTering  from  the  Cora  in  size^ 
bat  not  in  kind.     He  thinks  that  the  true  intent  and  ob- 
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Spriog  Tenn  ject  of  the  parties  may  be  expressed  in  the  following  pBtt* 
19  3  8.        aphrase  :'  *^  this  ^am  boat  Cora^  which  has  been  selecUi  bt- 

BeUei  aU.  ^^^^  sheisa  good  steam  boatj  may  be  too  large  ;  if  so,  an- 
other^  of  smaUer  size,  and  which  uAU  not  be  too  large,  may 
be  substituted  : ''  that  is,  of  course,  another  and  smaller 
Oeam  boat.  This  interpretation,  (as  he  thinks,)  accords 
with  the  object  of  the  reservation,  and  with  philologic* 
al  propriety  ;  and  is  also,  rather  fortified  than  weakened 
by  the  fact  (proved  by  the  appellants,)  that  another  bill 
of  lading;  given  by  the  same  master,  at  the  same  time, 
for  the  goods  of  one  Bowles,  provided  that,  if  the  river 
should  be  too  low  for  the  Cora,  his  goods  might  be  re- 
shipped  ^^  in  a  good  keel  or  steam  frocU,"  and  at  a  higher 
rate  of  frieght.  The  language  of  the  two  bills  is  so  es* 
sentially  variant  as  to  indicate  a  different  understanding 
in  the  two  cases. 

But  this  subject  will  not  be  pursued.  There  is  no  dif- 
ference of  opinion  in  the  sitting  members  ot  the  court  as 
to  the  last  branch  of  the  instruction.  It  is  not  materia^ 
to  enquire  what  other  masters  of  steam  boats  may  have 
done,  when  the  river  was  too  low  lor  boats  ot  the  larger 
size  to  ascend,  and  when  no  special  contract  designated 
the  rights  and  duties  of  the  parties  concerned.  This 
case  must  be  tested  by  the  express  contract,  if  the  mas* 
tier  of  the  Cura  had  a  right,  according  to  his  coutraoti  to 
substitute  a  keel  boat,  still,  if  the  goods  when  shipped 
on  the  keel,  were  damaged  in  consequence  of  attacftiing 
the  keel  to  a  steam  boat,  the  owners  should  be  responsi- 
ble, because  such  a  mode  of  transportation  was  not  pro- 
vided for  by  the  contract,  and  being  (as  proved,)  more 
perilous  than  a  transportation  in  a  keel  propelled  by  it- 
self, should  not  be  deemed  to  have  been  contemplated 
by  the  parties.  It  is  scarcely  to  be  doubted  that,  ii  the 
goods  had  been  in  a  keel  propelled  by  oars  or  poles — the 
usual  and  safer  mode,  they  would  not  have  been  sunk. 
And  we  think  that  due  care  has  not  been  observed,  ac- 
cording to  the  express  contract. 

This  decision  may  operate  harshly.  But  it  seems  to 
be  required  by  the  8|>eciai  contract.  And  sound  policy 
requires  that  common  carriers,  and  especially  qpon  the 
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hrge  rivers,  should  be  held  strictly  to  their  engagements, 
and  to  the  performanoes  of  their  legal  and  conventional 
duties. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the 
jadgnient  of  the  circuit  court  be  affirmed. 


Spriog  Tern 
1838. 


Porec  vs.  Smith.  pkactice. 

[Mr.  Sandere  for  Plaintiff:  Mr.  Monroe  for  Defendant.] 
FsoM  THx  CincuiT  CoiTAT  FOB  HsHnT  CovirTT. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.  April  19. 


Two  points  of  practice  are  presented  in  this  case  for  con- 
deration. 

JVnf.  Shonid  this  court  notice  a  bill  of  exceptions 
purporting  to  have  been  taken  after  the  trial,  but  during 
the  same  term,  and  which,  using  the  present  tense,  '<  ex- 
tept$,^^  does  not  ixpressh/  shew  that  the  exception  was 
made  at  the  proper  time  ? 

Second.  If  the  eircuit  court  refuse  to  permit  a  compel 


Exceptionatode 
ciaiooB  of  inferi- 
or courta,ahoiild 
be  taken,  aa  the 
deeiaiona,  rea- 
pectivelj,  are 
rendered— tho% 
the  right  being 
reaerved,  they 
may  be  written 
oat  and  ligned 


at  any  time  dor- 
tent  witness  to  be  examined,  should  the  judgment  be  re-  ing  the  term..^ 

versed  for  that  cause  alone,  unless  it  shall  appear  that  the  eiTceptiona/ai^ 
witness  was  o&red  to  prove  something  pertinent  to  the  •f  after  the  tri- 

^  ajyOaeathe  pre- 

M8Ue  r  aent  tense.Cex- 

jRrrf.  Such  an  exception  as  that  which  has  been  stated  ^^^  ^^^^l 

is  certainly  irregular  ;  and  it  would  be  more  proper,  ception  ia  tfum 

when  a  bill  of  exceptions  is  signed  after  the  trial,  to  state  ^{j^*^'  ^ 

in  it,  in  some  clear  or  express  mode,  that  the  exception  without  objec- 

had  been  taken  ai  the  proper  time.    But,  as  the  defendant  IJJverJSl^rty^!^ 

in  error  made  no  objection  to  the  bill  of  exceptions^  this  win  be  preaam- 

court  may  infer  that  the  exception  had,  in  fact,  been  made  lato  coon ''^ 

at  the  proper  time,  and  that  the  right  to  make  out  a  bill  tberightwaare- 

of  exceptions  during  the  term  had  been  reserved,  and  \      '    .^  ^^^ 

boond  to  atate 
Vfhai  he  ia  about  to  prove  by  a  witneaa  whom  he  offers.  And  if  a  competent  witneea  la 
afiered,  it  ia  error  to  reject  bun,  and  aronnd  for  reranal,  althongh  it  do  not  appear  who- 
ha  twtifflony  would  hare  bssn  matwaT,  or  not. 
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this  deduction  i9  fortified  by  the  presumption  that  the 
circuit  judge  would  not  have  signed  la  bill  of  exceptions 
respecting  a  decision  which  had  not  been  excepted  to, 
but  had  been  acquiesced  in. 

Second.  Nor  do  we  think  that  a  party  is  bound  to  an- 
nounce the  fact  which  he  intends  to  prove  by  a  witness, 
before  he  shall  have  a  right  to  swear  and  examine  him. 

Wherefore,  as  it  does  not  appear  in  this  case  that  the 
exception  was  not  actually  taken  at  the  proper  time  ;  and, 
as  it  does  not  appear  that  the  rejected  witness,  who  was 
competent, was  offered  for  the  purpose  of  proving  an  im- 
material fact,  the  judgment  of  the  circuit  court  should 
be  reversed,  for  error  in  refusing  to  permit  the  witliess 
to  be  examined.  - 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 


CffANC£RT. 


April  20. 


Butler  against  Tripiett. 

[Messrs.  Morebead  and  Brown  for  Appellant :  Mr.  Tripiett  and  Mr.  Mon- 
roe for  Appellee.] 

From  the  Circuit  Court  for  FRAifKi.iN  Couhtt. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 


Btatemoitofthe  In  I82S,  Butler  conveyed  to  Tripiett,  some  real  estate  in 
^^-  Mountsterling,  at  the  price  of  four  thousand  dollars; 

paid  in  promissory  notes,  assigned  by  Tripiett,  for  two 
thousand  and  nine  hundred  dollars ;  a  tract  of  land  at 
six  hundred  dollars,  and  another  tract  of  one  thousand 
and  forty  acres,  at  five  hundred  dollars — both  conveyed 
by  Tripiett  to  Butler. 

In  the  conveyance  of  the  latter  tract,  Tripiett  covenant- 
ed that,  if  any  portion  of  the  land  should  be  *•  taken  " 
by  a  superior  claim,  he  would  convey  to  Butler,  out  of 
'    an  adjoining  tract,  two  acres  for  every  acre  which  should 
be  so  taken. 
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in  1830,  Boiler  having  represented  to  Triplett  that  an  Spring  Term 
adversary  claim  of  one  Thomas,  deemed  paramount  to  i833. 
that  of  Triplett,  covered  four  hundred  and  five  acres  of 
the  thousand  and  forty  ck^res,  requested  a  fulfilment 
of  the  warranty,  without  a  «uit  for  testing  the  con- 
flicting titles ;  and  Triplett,  having,  in  the  mean  time, 
sold  and  conveyed  to  a  stranger,  the  land  out  of  which 
he  had  covenanted  to  indemnify  Butler,  agreed,  in  con-, 
sideration  of  the  prentises,  to  pay  him  four  hundred  and 
five  dollars;  and  accordingly  paid  him  thirty  five  dol- 
lars, and  gave  him  his  bond  for  three  hundred  and  seven- 
ty dollars. 

To  enjoin  a  judgment  obtained  on  that  note,  and  re-  Kill. 
scind  the  contract  for  the  land,  Triplett  instituted  this 
suit  in  chancery.  He  alleges  in  his  bill,  that  he  was  not 
responsible  to  Butler,  for  more  than  the  original  consid- 
eration for  the  four  hundred  and  five  acres  of  land  cov- 
ered by  Thomas'  claim,  which  was  less  than  fifty  cents 
an  acre  ;  and  that,  therefore,  instead  of  four  hundred  " 
>  and  five  dollars,  he  was  not  bound  to  pay  as  much  as 
two  hundred  dollars,  but  that  the  note  was  executed  in 
haste,  and  through  inadvertence  and  mistake. 

He  suggests  doubts  as  to  the  validity  of  Butler's  title 
to  the  Mountsterling  estate,  and  avers,  that  he  had  paid 
Butler  eighty  seven  dollars,  for  which  he  asks  a  decree. 

Butler,  in  his  answer,  alleges,  that  he  had  a  perfect  ti-  Aoswer. 
tie  to  the  property  which  he  had  conveyed  to  Triplett, 
and  exhibits  documents  of  title  apparently  complete.  He 
denies  that  there  was  any  haste,  or  mistake,  in  the  execu- 
tion of  the  bond  for  three  hundred  and  seventy  dollars  ; 
avers  that  Triplett  had  sold,  for  fifty  cents  an  acre,  the 
land  which  he  had  covenanted  to  convey  to  him  as  an  in- 
demnity ;  and  therefore  agreed,  that,  as  he  could  not 
make  him  a  title  to  the  land,  he  would  pay  him.  money 
ID  lieu  of  it,  at  the  rate  at  which  he  had  sold  it ;  and  that 
consequently,  as  eight  hundred  and  ten  acres  (double  the 
quantity  admitted  to  have  been  virtually  lost,)  amounted, 
at  fifty  cents  an  acre,  to  four  hundred  and  five  dollars, 
Triplett  agreed  to  pay  him  that  sum. 

Upon  the  bill  land  answer,  the  circut  court  perpetuated  Decree 
the  injunction  to  the  entire  judgment,  and  decreed  to 
20 
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Triplett  a  restitution  of  the  thirty  five  dollars  and  the 
eighty  seven  dollars.        ^ 

As  there  was  no  cause  for  rescinding  the  original  con- 
tract, the  bnly  ground  oh  which  the  decree  could  be 
maintained,  would  be,  that  there  had  been  a  total  want 
of  consideration.  But,  although  there  had  been  no  ac- 
tual eviction,  there  was  a  valid  consideration  for  the  bond; 
for  Triplett  might  have  waived  a  formal  eviction,which 
would  have  increased  his  responsibility  ;  and  that  he  did 
so,  should  be  inferred  from  his  conduct  and  even  from 
his  bill.  It  is  too  late,  therefore,  to  object,  even  if  he 
had  objected  in  his  bill,  that  Butler  had  never  been  evict- 
ed. There  is  no  allegation  of  fraud,  or  misrepresenta- 
tion, or  even  misconception,  as  to  Thomas'  claim,  or  as 
to  the  extent  of  its  interference  with  Butler's  thousand 
and  forty  acres.  Consequently,  there  is  no  suflScient 
ground  for  the  decree  of  the  circuit  court. 

Although  Triplett  does  not  state  when,  or  on  what 
consideration,  he  paid  the  eighty  seven  dollars,  yet  we 
are  inclined  to  the  opinion,  that,  as  there  is  no  proof  that 
he  made  the  payment  prior  to  the  execution  of  his  bond, 
or  that  he  owed  Butler  on  any  other  account,  he  should 
be  entitled  to  a  Credit  for  the  eighty  seven  dollars. 

But,  as  Butler  might  have  been  entitled  to  the  eight 
hundred  and  ten  acres  of  land,  if  Triplett  had  not  sold 
it,  and  especially  as  Triplett  parted  with  the  title  after 
he  seems  to  have  had  notice  of  the  interference  of  Thom- 
as' claim,  it  would  be  difficult  to  maintain  that  he  was 
under  no  obligation,  either  equitable  or  moral,  to  ac* 
count  to  Butler  for  the  price  which  he  had  received  for 
the  eight  hundred  and  ten  acres,^r  for  its  value  at  the 
time  of  their  settlement.  What  that  price  or  value  was, 
can  only  be  inferred  from  the  fact  that  Triplett's  bond 
may  appear  to  have  fixed  it  at  fifty  cents  an  acre,  and  he 
does-  not  suggest  that  it  was  less.  It  seems  to  us,  there- 
fore,  that,  having  given  his  bond  for  that  amount,  he 
should  not  im|)each  the  consideration,  unless  he  could  es- 

acre  equal  to'  that  he  received  for  the  tract  first  sold — he  may  be  held  accountable  to  the  first 
vendee^  for  the  proceeds  of  twice  as  many  acres  as  he  lost,  although  the  amount  be  dou- 
ble the  consideration  that  he  paid  for  it. — ^Thc  vendor  cannot  be  rSieved  against  bis  bond 
given  for  a  compromise  on  that  principle. 


If  vendee  ofland 
discover  a  para- 
mount title,and, 
without  etnc- 
Han  or  suit, oh- 
tain  the  bond  of 
his  vendor  for 
an  a^eed  sum 
as  an  mdemnity 
for  the  anticipa- 
ted los£i,the  con- 
sideration is  Buf- 
ficient  to  uphold 
the  bond.        ^ 


A  payment  to 
the  holder  of  an 
obligation,  may 
be  presumed — 
when  it  does  not 
appear  at  what 
time  or  on  what 
consideration  it 
was  made — to 
have  been  made 
on  account  of 
Che  obligation. 

If  the  vendor  of 
land  covenant 
with  his  vendee, 
that  if  any  of 
the  land  is  lost> 
he  will  convey, 
of  another  tract, 
two  acres  for 
one,  and  a  par- 
amount title  ap- 
pears, of  which 
the  vendor  has 
notice,  and  after 
wards  sells  the 
land  outof which 
the  Indemnity 
was  to  be  made, 
for  a  price  per 


Digitized  by 


Googk 


QF  APPEALS  OF  KENTUCKY.  I55 

taUkh  fraud  or  mistake.     There  is  no  proof  whatever     Spring  Tem 
of  either  ;  and  we  do  not   feel  .authorized  to  presume       *^^\ 
either,  under  ail  the  circumstances. 

There  being  no  proof  to  the  contrary,  this  court  should 
presume  that  the  parties  understood  their  relative  rights 
and  obligatious,  and  accordingly  adjusted  them,  by  a  fair, 
amicable,  and  final  compromise^  which  was  a  sufficient 
consideration  for  the  bond. 

Wherefore,  it  is  ordered  by  this  court,  that  the  decree  {f  ^  ebrapUm- 
of  the  circuit  court  be  reversed,  and  the  cause  remanded   utweutitledto 
ivith  instructions  to  per|)etuate  the  ifijiinctioa  (or  eigh-  ^^i)^|ie  i«. 
ty  severr  dollars,  and  dissolve  it  for  the  residue  of  the  oojwBCMtM. 
amount  enjoined.     Triplett  must  pay  the  costs  in  thi^ 
court  ;  but,  as  he  is  entitled  to  some  relief,  ha  should 
have  a  decree  for  the  costs  in  the  circuit  court. 


Id  156 
I  96    811 


Robards  vs.  Wolfe.  D^g^^ 

[Mr.  SicbardMrn  fiir  Plaintiff:  Mr.  Crittendaa  for  Defendant] 
Faom  th«  Circuit  Covat  roa  Bullitt  Couktt. 

Jadfipe  UflDfii  WOOD  dfiUvered  (he  Opiaioa  of  the  Court..  jSpril  20. 

This  was  an  action  of  debt,  upon  an  injunction  bond,  Plmoi nan  eu 

against  several  defendants.     Issue  was  taken  upon  the  {^^^j^^ 

plea  of  nan  est  factum  filed  by  one  of  them.     Upon  the  juncHon  bond^ 

trial  of  this  issue,  the  court  instructed  the  jury,  "  that  ciwCcaai  the 

the  bond  sued  on,  being  official,  its  attestation  was  prima  anusjprobandi 

facte  evidence  of  its  due  execution  by  thedefendant  George  !^iBo?Berca- 

L.  Robards."    The  propriety  of  this  instruction  is  the  •« --For  if  Uie 

-  ^      ^        ^  attestation  were 

only  question.  an  official  act. 

The  general,  if  not  invariable  rule,  is,  that  the  plea  of  Jjjf  %^X 

nan  estfaclfm  throws  the  ontw  on  the  party  producing  the  woaldnot  idoi. 

deed.    3  LUt.  Rep.  364.     Here  Wolfe  relied  on  the  bond  ^^li^ti^^ 

as  the  foundation  of  his  action.     Were  it  conceded  to  be  onewho  signed. 

the  presumption,  resulting  from  the  attestation  of  the 

clerk,  that  the  bond  was  not  forged ;  still,  if  the  genuine- 
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Spiinf  Tenn    ness  of  the  bond  be  admitted,  that  does  not  identify  the 
^*"'        person  of  the  defendant,  and  prove  him  to  be  the  indi- 
vidual who  did  in  fact  execute  the  bond.     The  identity 
of  the  person  is  often  an  important  inquiry.      There 
may  be  two  men  named  Greorge  L.  Robards.     Which 
of  the  two  executed  the  bond  ?     Was  it  the  defendant  ? 
It  is  difficult,  if  not  impossible  to  conceive  how  the  of- 
ficial character  of  the  bond  can  aflford  a  satisfactory  an- 
Clerks  are  not  swer  to  the  questions.     The  defendant  onght  not  to  be 
nt2"toattertittI  squired  to  prove  negatively,  that  he  was  not  the  man. 
jVction  bond!  But  the  acts  of  1796  and  1798,  {2  Dig.  669,)  and  that  of 
teetation*!*  not  ^^^  ^^^^  January,  1827,  regulating  the  taking  of  injunc- 
Btrictly  official :  |ion  bonds,  Contain  no  provision  expressly  requiring  the 
«..   ^^y  P'*^  acknowledgment  of  the  bond  before  the  clerk,  and  that 
he  should  attest  it  officially.     Although  it  is  in  practice 
best  that  he  should  attend  to  the  execution  of  the  bond, 
and  witness  it,  and  even  if  it  be  inferrible  from  the  tenor 
of  the  acts,  and  particularly  the  last,  that  it  is  his  duty  to 
do  so,  we  should  nevertheless,  in  conformity  to  a  long 
settled  rule,  be  disposed  to  require  proof  of  the  execu- 
tion of  the  bond  2^  tht  defendant,  when  he  puts  in  the  plea 
'    of  nan  est  factum. 
loBtraction  that      I^  18  contended,  that  the  judgment  ought  not  to  be  re- 
no  atote  of  proof  versed,  because  the  bill  of  exceptions  does  not  state  the 
iflgronndforrel  evidence  Upon  which  the  court  predicated  the  instruc- 
JJ]^'J^*^»«^**  tion.    We  are  of  opinion,  that  the  instruction  could  not 
what   the  evi-  be  sustained  under  any  imaginable  proof     Whether  the 
JlnSohirwasi^  evidence,  if  indeed  any  was  introduced,  was  stronger 
tegiM to  apply,   weak,  the  instruction  was  calculated  to  aid  the  plaintiff 
in  a  manner  unauthorized  by  law.     It  seems  to  have  been 
designed  to  supersede  the  necessity  of  introducing  proof 
on  the  part  of  Wolfe. 

Judgment  reversed,  with  costs,  and  cause  reioand^d  for 
a  new  trial. 
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Williams  against  Wilson.  Chahcbut; 

[Mr.  OwBlcy  for  Plaintiff:  Mr.  Tobin  for  Defendant.] 
FnoM  THK  Circuit  Court  Foa  Hardxii  County. 

Chief  Justice  Robertson  delivered  the  Opiaion  of  the  Court.         April  22. 

In  February,  1822^  Henry  Williams  teld  to  Archibald  Contract«. 
S.  Letcher  one  hundred  and  eighty  four  acres  of  land, 
at  six  dollars  an  acre,  amounting,  in  the  aggregate,  lo  one 
thousand  one  hundred  and  four  dollars,  payable  in  brick,  • 
money,  and  brick  work,  at  various  specified  times ;  and, 
by  an  article  of  agreement,  signed  by  both  contracting 
parties,  covenanted  to  convey  the  legal  title  on  receiving 
the  entire  consideration.  The  vendor  having  died  before 
he  had  received  the  y^hole  consideration,  Walter  Wil- 
liams, who  had  been  appointed  guardian  to  his  infant 
ehil^ren,  entered  into  some  unexplained  arrangement 
with  Letcher  and  William  £.  Wilson,  the  defendant  in 
error,  in  consequence  of  which  he  gave  to  Wilson  the 
following  obligation  :— 

'^  I  do  oblige  myself,  as  guardian  of  the  heirs  of  Henry 
Williams,  deceased,  to  agree  that  there  shall  be  a  good 
and  BuffiLcient  title  for  one  hundred  and  eighty  four  acres 
of  land,  sold  by  Henry  VVilliams,  in  his  life  time,  to  A. 
S.  Letcher,  and  by  him  to  Wm.  E.  Wilson— the  title  to 
be  made  by  said  heirs  to  said  Wilson,  as  soon  as  said 
Wilson  shall  pay  to  Walter  Williams,  guardian  for  said 
heirs,  one  hundred  and  eighty  two  dollars,  sixty  cents. 
Givtti  under  my  hand,  this  7th  of  May,  1828. 

W.  Williams,   Guardian  for  the 
heirs  of  H.  mUiams,  dec'd.'' 

<«  The  whole  consideration,  seven  hundred  and  fifty 
dollars,  for  which  the  heirs  are  bound  to  convey  agree- 
able to  the  above— it  is  understood  that  the  land  is  to 
Mand  as  secmrity  until  the  money  is  paid.'' 

W.  Williams,  Gfworrftan." 

«  Teste— /amea  J#Jw. " 
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Spriag  Term  Afterwards,  Williams  having  obtained  a  judgment 
1833,  against  Wilson,  on  a  note  which  he  had  given  for  the 
hundred  and  eighty  twa  dollars,  sixty  cents,  Wilson 
filed  a  bill  in  chancery  against  Williams,  alleging  that  he 
had  bought  the  land  from  Williams,  for  seven  hundred 
Sfihe  ^nt^l!  and  fifty  dollare,  ahd  had  paid  five  hundred  and  sixty 
judgment  on  it,  eight  dollars  thereof — ^^  some  time  in  the  year  1828,  and 
eery/  wUh  ^  fi^  ^  balance  gone  his  note^^'^  upon  which  the  judgment 
junction.  had  been  obtained  ;  alleging  also,  that  he  did  not  believe 

that  Williams  had  title  to  the  land,  or  could  make  a  good 
title  ;  and  praying  for  an  exhibition  by  Williams,  of  Ids 
documents  of  title,  and  for  a  conveyance  to  himself  of 
the  legal  title,  if  a  good  title  should  be  exhibited,  but, 
otherwise,  for  a  rescission  of  the  contract,  and  finally, 
for  an  injunction  to  the  judgment. 
Answer :  cross  Williams,  in  his  answer,  says  that  Henry  Williams  had 
paitioB  B^'^  ^he  land  to  Archibald  S.  Letcher,  for  seven  hundred 
and  fifty  dollars;  of  which  Letcher  had  paid  five  hundred 
and  sixty  eifrht  dollars  prior  to  the  vendor^s  death  ;  that, 
after  the  death  of  Henry  Williams,  Wilson  bought  the 
land  from  Letcher,  and  that,  ^^attiie  request  of  all  partieSy^^ 
he  (the  respondent,)  surrendered  Letcher's  bond,  took 
Wilson's  in  lieu  of  it,  and  gave  the  obligation  which  has 
been  quoted.  He  also  averred,  that  his  wards  had  a  good 
legal  title  to  the  land,  and  made  his  answer  a  cross  bill 
against  Wilson  and  Letcher,  which  they  answered.  Wif. 
son  reiterated  the  substance  of  his  bill.  Letcher  stated, 
that  he  had  agreed  to  give  one  thousand  one  hundred 
and  four  dollars  for  the  land,  and  had  paid  the  whple  of 
the  price,  except  one  hundred  and  eighty  two  dollars, 
sixty  cents,  before  the  death  of  Henry  Williams  ;  that 
there  was  no  written  memorial  of  his  contract  for  the 
land  ;  that,  after  the  death  of  llenry  Williams,  the  con- 
tract was  rescinded,  by  himself  and  Walter  Williams, 
the  guardian  ;  that  Wilson  afterwards  bought  the  same 
land  from  the  guardian,  for  seven  hundred  and  fifty  dol- 
lars, and  that  he  (Letcher,)  *^  had  nothing  to  do  toJCfc  their 
eontracty'^  or  "  with  Wilson." 

Walter  Williams  afterwards  made  his  wards  parties  to 
an  amended  cross  biH.  And  they,  by  a  guardian  ad  Utemy 
answered,  and  exhibited  the  docvmeDts  of  their  title« 


Digitized  by  VjjOOQIC 


Wilsim, 


t)F  APPEALS  OP  KENTCJCKY.  159 

bat  did  not  admit  that  they  had  any  knowledge  of  any    8pri»g  Tenn 
sale  of  the  land  by  their  ancestors.  t^ttl^ 

The  circuit  court  decreed  a  rescission  of  the  contract  Wiliiams 
with  Wilson,  a  perpetuation  of  the  injunction  to  the 
judgment,  and  the  payment,  by  Walter  Wiliiams,  to  Wil- 
son, of  five  hundred  and  sixty  eight  dollars,  with  legal  ^^ -^r"'** 
interest  thereon  from  the  81st  of  December,  18«8,  ''wUU 
ptdd,^^  and  the  costs  of  the  suit  at  law,  after  deducting 
thirteen  dollars,  assessed  as  the  excess  of  rents  over  im- 
provements. 

This  writ  of  error  is  prosecuted  to  reverse  that  decree* 
The  assignment  of  errors  is  sufficiently  comprehensif©  to 
embrace  every  point  presented  in  the  record,  and  will  * 
not,  therefore,  be  particularly  noticed.  » 

The  circuit  court  erred  in  decreeing  interest,  accruing  lnt«re«l&cenimg 
after  the  decree ;  and  also  in  rescinding  the  contract,   ^ould^^n^^be 
without  ordering  restitution  of  the  possession  on  the  pay-   allowed. 
ment  of  the  amount  decreed.     But  the  decree  is,  in  oth-   When  a  rescis- 

_..     1,  aioQ  of  a  con- 

«r  respects,  more  radically  erroneous.  tract  of  sale  is 

1.  The  record  does  not  justify  the  rescission  of  the  con-   deweed,  restor- 

,„      ,  .  ^  ^  .    .     *•      *  ation  should  be 

tract.  We  deem  it  unnecessary  now  to  ascertain  the  true  ordered  of  the 

construction  and  effect  of  the  writing  pven  by  the  plain-  things  sold. 

'  tiffin  error  ;  for  whether  it  be  considered  an  agreement  one  makes  a 

by  him  merely  to  give  his  assent,  as  guardian,  to  a  con-  *>"8a"j?  fi>r  the 

veyance  by  his  wards,  to  Wilson,  instead  of  Letcl^r,with  ^y^  ^  '^ 

whom  their  ancestor  had  made  the  contract  for  the  land,  J^.^;,^^ 

or  a  covenant  binding  him,  as  guardian,  to  have  the  title'  transfers  the  bar 

made  to  the  defendant ;  or  whether  it  should  be  deemed  ^  ^  \^^^^ 

party,  and  with 
an  obligation  binding  on  the  plaintiff  as  guardian  mere-   the  latter,  the 

ly,  or  in  his  own  right,  is  not  essential  to  a  solution  of  the  §^^t»fchu! 

question  presented  by  the  decree  for  rescission.   If  every  dren  entera  into 

thine  most  unfavorable  to  the  plaintiff  in  those  particu-  ^^f  (of  dSbt 

lars  were  conceded,  still  the  decree  rescinding  the  con-  fai  constmction 

,  ,  as  to  its  obliga* 

tract  cannot  be  approved.  tion  on  himself, 

The  conveyance  was  not,  as  alleged  in  the  bill,  to  have  ^'^f^P"^*^^^ 

been  made  by  Walter  Williams,  but  by  bis  wards.     Al-  gjyjj  makea  ti- 

though  the  true  character  of  the  contract  has  not  been  ^i^^^*^®"^ "J,g 

consideration  is 
fnid— a  bill  for  a  rescission  of  the  contract,  which  treats  it  as  one  bindbg  the  gaardian 
'     himself  to  convey,  alleging  that  he  has  no  title,  ia  erroneous  and  insufficient.  The  decedent's 
vendee,  and  his  heirs  (tne  gaadian's  wards)   '  ere  necessanr  parties. 

It  appearing,  in  such  case,  that  the  complaiouit  might  have  a  specific  execution,  ho  »  not 
entitled  to  a  re9ci9Bion>  of  tlie  oontnict. 
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Spring  Term  clearly  'developed)  and  althoiigli  some  effort  leems  to 
,^^.^^  have  been  made  to  misrepresent  or  conceal  it,  we  are  of 
fViUianu  opinion  that,  whatever  may  be  its  true  nature  and  efie'ct 
j^TJ^        in  other  respects,  it  was  noi  a  uiehy  the plainHffio  the drfen- 

—^ —  datU ;  but  that  it  was,  as  represented  by  the  plaintiff,  a 

recognition  of  a  transfer  from  Letcher  to  the  defendant, 
and  an  undertaking  (if  a  covenant  at  all  by  the  plaintiff, 
for  a  conveyance,)  that  the  heirs  of  Henry  Williams 
should  make  a  deed  to  the  defendant,  instead  of  Letcher, 
and  with  Letcher^s  consent,  in  consideration  of  his  con- 
tract with  Henry  Williams,  and  for  what  had  been  paid 
by  him  to  Henry  Williams,  and  that  which  was  assumed 
to  lie  paid  for  him,  (Letcher,)  by  the  defendant  to  the 
plaintiff,  as  the  guardian  of  Henry  Williams'  infant  heirs. 
And  In  this  aspect  of  the  case,  not  only  are  the  allega- 
tions of  the  bill  erroneous  and  insufficient,  but  it  seems 
to  us,  that,  if  the  bill  had  contained  correct  and  appro- 
priate allegations,  Letcher,  as  well  as  Henry  Williams* 
heirs,  should  have  been  made  a  party  by  the  plaintiff, 
before  he  could  have  entitled  himself  to  relief  in  equity, 
either  by  a  rescission,  or  a  specific  execution.     He  cer- 
tainly could  not  properly  obtain  a  decree  for  a  convey- 
ance to  himself,  unless  Letcher,  with  whom  he  made  the 
contract  for  the  land,  and  Henry  Williams'  heirs,  who 
were  liable  for  the  title  to  Letcher,  had  been  made  par- 
ties to  his  bill.    And  knowing,  as  he  is  presumed  to  have 
known,  a)l  the  facts  connected  with  the  character  of 
Henry  Williams'  sale  to  Letcher,  and  with  the  agree- 
ment between  himself  and  the  plaintiff,  be  should  not  be 
entitled  to  a  rescission  in  chancery,  without  first  seek- 
ing, in  the  appropriate  mode,  to  obtain  a  conveyance,  by 
which  all  persons  concerned,  would  be  concluded,  and 
an  end  would  be  put  to  further  controversy  respecting 
the  original  sale,  or  the  subsequent  contract  with  Letch- 
er and  the  plaintiff.    It  does  not  appear  that  the  contract 
between  Henry  Williams  and  Letcher,  was  ever  cancel- 
led ;  and  even  if  the  plaintiff  had  attempted  its  cancel- 
ment,  all  his  efforts  would  |^ave  been  ineffectual.  If  then^ 
the  contract  between  the  plaintiff  and  defendant  be  re- 
scinded,what  will  become  of  the  contract  between  Letch- 
er and  Henry  Williams,  or  the  agreement  between  the 
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defendant  and  Letcher  ?    And  why  Bhonld  the  defend-    Spring  Term 

ant  have  a  decree  for  rescinding  kis  agreement  with  the  .    ^^^^.^^^ 

plaintiff,  without  making  Letcher,  who  would  be  affect-*      WilUamB 

ed  by  that  rescission,  and  Henry  Williams'  heirs,  who  may      wUtou. 

be  able  and  willing  to  make  a  title,  parties  to  his  bill  for  '^^'^ * 

relief*    The  fact  that  they  are  parties  to  the  plaintiff's 

cross  bill,  wonld  not  authorize  a  decree  in  the  defend* 

ant's  favor,  affecting  their  rights  or  interests  immediately 

or  incidentally — directly  or  indirectly.     It  results,  also, 

that  the  personal    representatives  of  Henry  Williams 

wonld  be  proper  parties  te  any  bill  for  relief. 

If.  The  decree  against  the  plaintiff  for  jSve  hundred  Whrnttie^lMil' 

and  sixty  eight  dollars  cannot  be  sustained.     It  is  true,  ^^^St^^T 

that  the  plaintiff  says,  in  his  original  answer,  that  tlie  de-  i^es  that'coml 

fendant  "  was  to  stand  in  LUchtr's  thoes.^^    But  still  it  does  plainant  paid  a 
.  ^      ,  8am  of  money 

not  appear,  that  the  defendant  ever  paid  a  eent  to  either  on  aoconnt  of 
the  plaintiffior  Letcher;  nor  does  it  appear  that  the  5^t£*«^t^ 
plaintiff  had  ever  received  a  cent  in  consideration  of  ei«  to  whom,  whe- 
ther of  the  contrac  ts  respecting  the  land.  The  defendant  ^^^l^'o^^tTS 
alleges,  that  he  bought  the  land  from  the  plaintiff,  and,  decedent's  ven- 
doring  the  year  1828,  paid  (without  saying  to  whom)  fOTdMtuth!^'*^to 
five  hundred  artd  sixty  eight  dollars  of  the  price.  The  admit«^  that  the 
plaintiff  denies  that  he  ever  received  from  the  defendant,  to™tMid  mT" 
any  part  of  the  five  hundred  and  sixty  eight  dollars,  and  ■^*"»"  ^Vh* 
avers  that  the  defendant  bought  the  land  from  Letcher,  decedent's  ven- 
Letcher,  in  his  answer  to  the  plaintiff 's  cross  bill,  says  fhat^^^^the 
that  lie  ^^  had  nothing  to  do  with  Wilson  or  his  contract.^^  guardian)  ever 
The  writing  between  the  plaintiff  and  defendant,  as  well  i^^r^agSSlt 
as  some. extraneous  evidence,  tends  strongly  to  shew  that  him  for  repay- 
the  defendant  did  not  buy  the  land  from  the  plaintiff,  but  S'eT%wt'"hi 
from  Letcher,  and  there  is  no  proof  in  the  record  tend-  sustained.  In 
ing,  in  any  degree,  to  shew  that  the  plaintiff  ever  paid  to  cue^'aiso?  the 
any  person,  any  part  of  the  price  which  he  was  to  give  ^^,***^^®" 
for  Letcher's  claim  to  the  land,  and  for  the  plaintiff's  were  necessaiy 
agreement  that  his  wards  should  make  the  title  to  the  P"^>^* 
defendant  in  lieu  of  Letcher. 

Under  such  circumstances,  it  is  not  consistent  ^itli 
equity  to  decree  against  the  plaintiff  five  hundred  and 
sixty  eight  dollars,  even  if  his  agreenient  should  be  con- 
strued as  imposing  on  him  any  personal  liability.  Un- 
less the  defendant  had  paid  that  sum  to  the  plaintiff,  or 
21 
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vs. 
NedlSr  others. 


to  Letcher,  he  is  not  entitled  to  a  decree  for  it ;  and,  ai 
to  80  much,  the  undertaking  of  the  plaintiff  (who  was  a 
stranger)  would  have  been  without  consideration.  It  is 
also  obvious,  that,  before  he  could  be  entitled  to  a  decree 
for  the  five  hundred  and  sixty  eight  dollars,  he  should 
make  Letcher  and  Henry  Williams'  representatives  par- 
ties to  his  bill,  if,  as  we  have  supposed  from  the  record 
as  it  is  now  exhibited,  Wilson  bought  from  Letcher,  and 
Williams  agreed  only  that  the  title  should  be  made  to 
him  instead  of  Letcher.  For,  in  such  a  case,  if  the  con- 
sideration paid  by  Letcher  to  the  intestate,  be  recovera- 
ble, Letcher  who  paid,  and  the  representatives  of  him 
who  received,  should  be  made  parties  to  the  suit.  The 
plaintiff  should  not,  at  the  utmost,  be  considered  more 
than  a  collateral  guarantor. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remanded, 
with  Jeave  to  amend  the  bill,  and  to  make  the  proper 
parties ;  and  with  instructions  (if  the  amendment  shall 
not  be  made  in  convenient  time)  to  dissolve  the  injunc- 
tion, with  damages,  and  dismiss  the  bill,  with  costs. 


Will  Case.  Carrico  agaifist  Neal  and  Othera 

Two  Writs  of  Error. 

[Mr.  Monroe  and  Messrs.  Morehead  and  Brown  for  PlaintiST:  Mr.  Rich- 
ardson and  Mr.  Hoggin  for  Defendants.] 

From  the  Shei>by  Coukty  Court. 
April  22.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 


Two  papers  of- 
fered, in  the  co. 
ct.  as  wills  of 
D.  Neal — one 
admitted  :  the 
other  rejected-^ 
separate  writs 
of  error  to  each 
decision. 


Two  documents  each  purporting  to  be  the  last  will  of 
Doris  Neal,  deceased,  were  offered  to  the  county  cour^ 
of  Shelby,  for  probate  ;  the  first,  dated  in  1825,  was  ad« 
mitted  to  record  as  the  true  last  will,  and  the  other,  dat- 
e<1  in  18S0,  only  three  days  before  the  testator's  death, 
was  rejected. 

One  writ  of  error  is  prosecuted  to  reverse  the  order 
admitting  the  first  paper,  as  the  last  will ;  and  the  other 
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Carrica 


One  only,  of  the 
three  Bubscrib- 
in^  witneAes, 
being  produced, 
to  prove  the 
exoeation  of 


writ  of  error  seeks  a  reversal  of  the  order  rejecting  the 
last  docuoiient. 

As  the  proof  of  the  due  execution  and  publication  of 
the  paper  dated  in  1825,  and  of  the  testator's  legal  ca- 
pacity at  the  time  of  its  execution,  is  perfectly  satisfecto* 
ry,  the  only  question  to  be  considered,  is,  whether  the 
document  dated  in  1830,  and  which  was  rejected  by  the 
county  court,  should  be  deemed  a  revocation  of  the 
former. 

The  names  of  three  persons  are  subscribed,  in  attesta- 
tion of  the  rejected  document.  The  testimony  of  only  one 
of  those  persons  (a  youth,)  was  offered  in  this  court. 

He  swore,  that  it  was  his  "  impression ''  that  he  was  pre- 

sent  at  the  execution,  and  subscribed  his  name  ;  that  one  wUl,  be  afaonld 
of  the  other  subscribing  witnesses  (his  moUier,)  made  her  hk^'^^ti^i^v 
mark,  according  "  to  the  best  of  his  recollection ; "  and  that  *'®*^*  **P^  P?^** 
the  testator  was  of  disposing  mind,  ^'' to  tlit  best  of  his  recoU  p^^iiona,**  a™4 

lecKon.  "  statements  "ac- 

Although  one  witness  may  be  sufficient  to  prove  his  own  best  of  his  re(> 

attestation,  and  that  of  another  subscribing  witness;  nev-  olecUon,;*   are 

■    It..  1  4.1.1  i»  not  sufficient. 

ertheless,  when  there  is  no  other  proof,  the  evHtence  of 

a  single  witness  should  not  only  be  credible,  but  direct, 

positive  and  explicit.     An  ^^  impression ''  is  insufficient. 

Though  there  are  some  circumstances  which,  in  a 
slight  degree,  fortify  the  impression  of  the  witness,  yet 
there  are  other  and  opposing  facts,  which  are,  at  least, 
equipollent,  and  neutralise  the  former. 

Tlae  proof  of  the  testator's  capacity  to  make  a  will,  is  proof  of'  tes- 
contradictory,  and  far  from  being  satisfactory.  The  in-  {^'^^n'^^JT^ 
ference  is  strong,  that  the  paper  was.  not  read  to  the  tes^i  and  onsatisiac- 
tator.  If  subscribed  by  him  at  all,  it  was  done  hastily,  ^l^^^hjjtf^ 
and  without  the  knowledire  er  presence  of  any  other  per-  the^iriu  waasUnt 


Blgfl 


sons  than  the  subscribing  witnesses.     The  person  who  ^0^*^^'^^^^ 

wrote  the  paper  (and  who  and  whose  wife  and  son  pur-  and  without  the 

port  to  have  been  the  only  witnesses,)  was  a  man  of  bad  ny^bat^e  snbl 

character,  and  furnished,  by  his  conduct,  some  cause  for  scribing  \>itnes- 

apprebending  that  he  had  been  tampered  with,  and  in-  ract^  of  *^the 

daced  to  fabricate  a  spurious  will.     Moreover,  he  had  JJJjf^'^ij^Jij 

written  a  paper  purporting  to  be  the  will  of  Doris  Neal,  only  by  himself, 

his  wife,  and 
yonng  son  ; — ^that  the  same  writer  had  written,  and  the  same  witnesses  attested  a  former 
will,  when  the  tegtator  was,  confessedly,  not  of  disposing  miad^are  ctfcumstances  against 
the  authenticity  of  the  will. 
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Spring  Term,    jj,  1829,  and  which  was  attested  by  the  eame  names^  that  are 

1  S  3  3 

y^^^^^^       subscribed  to  the  document  of  1830,  and  is  almosi  its  ex- 

Carrieo       Oct  prototype ;  and  it  seems  to  be  conceded  that,  at  the 

N  tdV other i    ^^^  ^'        paper  of  1829,  Doris  Neal  had  not  a  dispos- 

— '-  ing  mind  ;  nor  does  it  appear  that,  afterwards,  he  ever 

ba^l  any  knowledge  of  the  existence  of  such  an  instru* 
ment. 
|t  is  true  tbat,  idthough  there  is  an  essential  difference 
AninfereQceyia  between  the  provisions  in  the  paijer  of  1825,  and  in  that 

rJ?'^°r'*^T  of  1830,  tlie  two  instruments  are,  in  some  respects,  sub- 
lidiiy  of  a  will,  .  „        ,  •  .  C  ■  i.        i        •  • 

drawn  from  the  stantially  the  same ;  and  hence  the  counsel  for  the  piain- 

cf'uii  provS^a  tiff  in  error  contend,  that  there  is  strong  intrinsic  evi- 
areliketboseof  dence,  that  the  last,  as  well  as  the  first,  was  dictated  by 
Ve^^hjtl  Doris  Neal  himself.  But  it  is  not  improbable  that  others, 
testator  when  who  were  interested  in  procuring  such  a  document  as  that 
Sosffmin?  ^^  >^^'  ^^^  ^^^  contents  of  that  of  1825;  and  it  is  quite 
wmoreflianre-  probable  that  thcy  could  liave  recollected  them  as  well 
fiJrt,aiattJepr§-  ^  such  a  man  as  Doris  Neal  could.  The  fact  that  he  had 
tended  last  will,  f^  ^  disposing  mind  at  ih^  date  of  the  paper  of  1829,  and  that 
ser  resemblance  the  instrument  of  1830,  is  almoH  a  Kteral  copy  from  tliat  one, 
'^orti^^^  to^^  fends  sfo-ofigly  to  sheut  OuU  the  contents  of  tite  paper  of  1826, 
a  will,  signed  Vfcre  understood  by  those  vbIio  dictated  the  two  last  documents ^ 
when*  h!r*^M  (^'^  thai  the  last  of  the  tm  is  not  more  genuine^  or  effectual^ 

clearly   not    of  than  the  Other. 

disposing  mind.  Although  the  sins  of  the  father  should  not  reflect  on 
the  son,  nevertheless,  in  this  case,  the  peculiar  predica- 
ment, and  reprehensible  conduct,  (as  proved,)  of  the 
father,  who  wrote  the  paper  of  1830,  may  tend  to  fur- 
nish a  clue  to  the  ^'  tmpr^mon  "  of  the  son,  and  to  impair 
.  its  force.  And  even  that  impression,  thus  weakened,  is 
still  more  impaired  by  the  fact,,  that  other  persons  wha 
were  at  the  house  of  Doris  Neal  about  the  time  when  the 
paper  was  attested,  if  attested  at  all  in  his  presence,  saw 
the  father  and  mother  there,  but  did  not  see  the  son. 

Wherefore,  considering  the  nature  of  the  testimony 
concerning  the  execution  of  the  document  of  1830,  and 
the  condition  and  capacity  of  Doris  Neal  about  the  time 
of  its  date,  it  is  the  opinion  of  this  court,  that  the  order 
of  the  county  court,  admitting  the  paper  of  18S5,  and 
the  order  rejecting  that  of  1830,  should  be,  and  there- 
fore they  are,  affirmed. 
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Spring;  T«rm 
1838. 


The  Commonwealth  vs.  West. 

[Atto.Gen.  Morehead  for  Plaintitf :  Mr.  Owsley  for  Defendant.] 
Fbom  the  Circuit  Court  for  Madison  Couwty. 

Chief  Justice  Robeetson  delivered  the  Opinion  of  the  Court. 

The  case  of  West  vs.  The  Coiiiinonwealth,  (3  J.  J.  Mar. 
641, j  must  be  decisive  of  this  case. 

In  that  case,  a  judgm'enC  by  default,  on  a  scire  facias  up- 
on a  recognisance  ^^  for  gamii^y*^  was  reversed,  because 
''gaming/' as  described  in  the  scire faciasy  was  not  an  in- 
dictable offence. 

In  tills  case,  the  scire  facias  describes  the  recognisance 
as  requiring  an  appearance  to  answer  ''  an  indictment  for 
gaming,  by  setting  up  and  kuping  a  faro  hanky  upon  which 
money  was  bet  and  won  and  lost.^^ 

The  charge,  as  thus  described,  would  be  indictable. 
But  West  having  craved  oyer  of  the  recognisance,  and 
demurred,  a  material  variance  between  the  scire  facias  and 
the  recognisance,  is  disclosed.  The  latter  requires  an  ap- 
pearance to  answer  a  charge  of  '^  gaming^^  simply.  As, 
therefore,  ^'gaming"  is  not,  of  itself  and  alone,  an  indicta- 
ble offence,  the  recognisance  cannot  be  the  foundation  of  a 
judgment,  and,  therefore,  according  to  the  principle  de- 
cided in  3  /.  J.  Mar.  {supra,)  the  demurrer  to  the  scire 
facias  was  properly  sustained. 

Judgnaent  affirmed. 


SCIRE  FACIAS. 


jSpril  22. 

A  recognisance 
for  an  appear- 
ance to  answer 
achaiseof^ca^ 
ming/ flimphr ; 
scire  facias  de- 
scribing it  as  a 
recognisance  to 
answer  an  '  in- 
dictment for  ^ 
miug  by  setting 
up  and  keeping 
a  faro  bank  up- 
on which  mon- 
ey was  bet  and 
won  and  lost :' 
the  variance  is 
material. 


A  recognisance 
for  an  appear- 
ance to  answer 
a  charge  of  'ga^ 
ming'  (without 
describing  the 
game,  to  shew 
that  it  was  in- 
dictable,) will 
not  support  a 
jadgment  on  a 
setr«/actas,for 
a  failure  to  ap> 
pear.     - 


Digitized  by  VjjOOQIC 


166  DECISIONS  OP  THE  COURT 

Spring  Term 
1833. 


Chancery,  Graham  agaifist  Samuel. 

[Mr.  Crittenden  and  Mr.  Brown  for  Appellants  :  Mr.  Morehead  and  Mr. 
Richardson  for  A  ppellee.  ] 

FsoM  THE  Circuit  Court  for  Franki«in  Coukty. 

April  22.  Judge  Nicholas  delivered  the  Opinion  of  the  Court. — The 

Chief  Justice  did  not  sit  in  this  case. 

History  of  the  jjj  August,  1819,  George  W.  Graham  sold  and  conveyed, 
by  absolute  deed,  to  Francis  Graham,  a  house  and  lot  m 
South  Frankfort,  for  the  sum  of  fifteen  hundred  dollars, 
of  which  one  hundred  dollars  was  paid  in  hand,  and  for 
the  balance,  Francis  Graham  executed  his  notes. 

In  July,  1820,  the  deed  remaining  unrecorded,  two 
executions  against  George  W.  Graham,  were  levied  up- 
on the  house  and  lot  ;  in  consequence  of  which,  the 
Grahams  agreed  to  cancel  the  contract  for  the  sale  and 
purchase  thereof ;  that  Francis  Graham  should  unite  in 
replevin  bonds,  replevying  the  executions,  and  that  he 
should  still  hold  the  deed,  as  an  indemnity  for  his  liabi- 
lity on  the  replevin  bonds,  and  to  secure  the  repayment 
of  the  one  hundred  dollars.  He  accordingly  united  in 
the  replevin  bonds,  and  then  caused  the  deed  to  be  re- 
corded. 

In  May,  1821,  Francis  Graham  mortgaged  the  proper- 
ty to  the  bank  of  the  Commonwealth. 

In  October,  1825,  Samuel  obtained  judgment  against 
George  \\  .  Graham,  and  the^.^a.  issused  thereon  having 
beexi  returned  no  property  found,  he  filed,  in  October, 
1830,  his  bill  against  the  Grahams  and  the  Bank,  to  sub- 
ject the  house  and  lot  to  the  satisfaction  thereof,  aver- 
ring the  transaction  between  the  Grahams  to  have  been 
collusive,  and  for  the  purpose  of  defrauding  the  credi- 
tors of  George  W,  Graham. 

Francis  Graham  answered,  denying  the  alleged  frauds 
and  claiming  a  prior  lien  for  the  one  hundred  dollars^, 
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and  for  the  sums  paid  by  him,' for  George,  in  discharge    Spring  Term 
of  the  replevin  bonds* 

It  appearins:  that  the  debt  to  the  bank  had  been  dis- 
char^d,  the  circuit-  court  rendered  a  decree,  ordering 
the  property  to  he  sold  in  satisfaction  of  Samuel's  judg- 
ment,  to  the  exclusion  of  Francis  Graham's  asserted  prior 
lien. 

In  the  discussion  at  the  bar,  a  variety  of  circumstances  A  deed  not  re 

were  relied  upon,  to  shew  fraud  in  fact,  or  at  least  a  lejjal  t^e  time  limited 

presumption  of  fraud,  in  the  original  sale  and  subsequent   f'y  J^®  statute, 

arranjjrement  between  the  Grahams.     We  do  not  deem  it  diton   without 

necessary  to  express  any  opinion  as  to  the  effect  of  those  °<^*»<^   ^^  ^ 

',,*-,,!  ,  conveyance    at 

circumstances,  and  therefore  shall  not  state  them.  .  the  time  their 

On  behalf  of  Francis  Graham,  it  is  contended,  that  if  tracteT^TOch 
the  transaction  be  not  fraudulent  in  legal  contemplation,  unrecorded con- 

■        •  ^Ai_jijAi_»i  ii    veyance  Will  not 

the  circumstance  of  the  deed  not  navmv  been  recorded   operate    as    a 

in  time,  and  the  subsequent  change  of  its  character  into  ™ort««««»   J?o^ 

,  „  •!•  ,  create  any  hen 

whaf  was  virtually  a  mere  mortsrage,  will  not  alone  sub-  whatever, In  fa- 

ject  the  propertv  to  the  creditors  of  George  W.  Graham.  J'eJ  ^^nst^h 
To  «hew  that  the  failure  to  record  the  deed  will  not  have  creditore.-Qti«. 
such  vitiating  effect,  we  are  referred  to  the  following  ^^of*notice 
lan(rua«re,  used  ars^uendo  bv  a  maiority  of  the  court,  in  when  the  debt 
the  case  of  CampbeU  vs.  Moseby,  Lit.  Sel  Ca.  362— Judge  """  ^'>^™^' 
MWji  dissenting  : — ^^  The  mere  failure  to  prove  and  re- 
cord a  deed  of  conveyance,  as  required  by  the  statute, 
is  not,  perse-,  fraudulent  ;  and  if  made  on  a  valuable  con- 
sideration, although  not  regularly  proved  and  recorded, 
vests  in  the  grantee  a  specific  equity  to  have  the  title  per- 
fected, so  as  to  be  operative  against  all  the  world  ;  and 
the  holder  of  s«ch  an  equity  is  always  preferreil,  in  any 
contest  with  the  general  creditors  of  the  vendor,  or  sub- 
aeqaent  purchasers  with  notice." 

No  authority  is  cited  in  support  of  this  dictum,  and 
it  will  be  found  on  examination,  not  to  have  been  called 
for,  by  the  case  then  before  the  court.  But  it  is  there 
attempted  to  be  sustained,  by  supposed  analogous  Eng- 
lish decisions,  upon  their  recording  statute,  which  pro- 
nounces certain  unrecorded  deeds  to  be  void  as  to  subse- 
quent purchase  rSfWitli  out  any  saving  as  to  purchasers  with 
notice ;  the  court  of  equity  there,  having  determined, 
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Spring  Term  i\^^^  ^  subsequent  purcha.^r  with  notice  is  not  within  the 
1833.  protection  of  the  statute,  and  that  he  should  be  cooipeU 
led  io  relinquish  the  title  to  the  first  purchaser.  It  would 
be  difficult  to  reconcile  the  opinion  thus  intimated,  or 
-  the  reasoning  adduced  in  its  support,  with  the  case  of 
Helm  vs.  Lt^gan^  4  J3tfr6,  78,  where  the  point  was  direct- 
ly presented  for  adjudication,  and  it  was  expressly  de. 
cided,  that  neither  the  creditor  himself,  or  a  ^purchaser 
under  his  execution,  were  affected  by  notice  of  an  unre- 
corded deed.  It  is  also  there  said,  that  nothing  could 
be  more  absurd  than  the  recognition  of  a  contrary  prin- 
ciple. 

But  conceding  the  application,  and  full  force  of  the 
analogy  suggested  in  Campbell  vs.  Moseby^  to  prove  that 
a  creditor  with  notice,  is  no  further  or  better  protected 
by  our  statute,  ths^n  a  subsequent  purchaser  with  notice 
was  by  the  English  recording  statute,  about  which  we 
mean,  at  this  time,  to  give  no  positive  opinion  ;  yet  the 
utmost  effect  that  could  be  deduced  from  the  analogy, 
would,  by  no  means,  sustain  the  broad  terms  in  which, 
the  dictum  referred  to,  is  couched,  or  the  application 
that  is  attempted  to  be  given  to  it  in  this  case. 

The  principle  upon  which  the  English  decisions  on  this 
subject  are  baaed,  is,  that  the  statute  was  made  for  the 
protection  of  innocent,  bonajide^  purchasers  without  no- 
tice; and  that,  as  a  subsequent  purchaser  with  notice  of  an 
unrecorded  deed,  is  not  an  innocent,  but  a  malafide^  pur- 
chaser, he  is  not  entitled  to  the  protection  of  the  statute. 
The  principle  is  just  in  itself,  and  of  undoubted  equitable 
parentage.  But  it  is  far  from  warranting  the  taking  from 
all  creditors  indiscriminately,  the  protection  afforded 
them  by  the  statute  against  unrecorded  deeds,  because 
they  may  have  notice  of  such  deeds  at  the  time  they 
come  to  enforce  their  demands,  without  reference  to  the 
time  when  the  debt  was  contracted.  On  the  contrary,  if 
the  principle  be  of  the  pure  equitable  origin,  and  indubi- 
table justness,  that  we  admit  it  to  be,  it  must  require  that 
the  creditor  should  have  had  notice,  at  the  time  the  debt 
was  contracted,  when  according  to  the  intendment  de- 
ducible  from  the  whole  scope  and  policy  of  the  statute^ 


Digitized  by  VjjOOQIC 


oo 


OP  APPEALS  OP  KENTUCKY.  *  16i 

he  was  liable  to  be  prejudiced  by  the  non-recordlng  of  ^^^33^ 
the  deed.  Notice  at  any  subsequent  period,  could,  with 
no  shew  of  equity  or  propriety,  he  considefed  so  far  to  ' 
affect  his  conscience  as  to  deprive  him  of  the  protectioti 
against  a  secret  and  unrecorded  conveyance,  which  Is  ex- 
tended to  him  by  the  very  letter, of  the  act.  We  should 
make  the  law  ^^  palter''  with  him,  and  cheat  him  with 
the  mere  "  word  of  promise, "  were  we  to  determine, 
that  after  having  declared  all  unrecorded  deeds  should 
be  void  as  against  him,  when  be  came  to  demand  the 
benefit  of  this  declaration,  its  whole  fruition  should  be 
snatched  from  him,  by  the  production,  or  notice,  of  the 
unrecorded  instrument.  It  would  be  mere  mockery,  to 
hold  out  the  idea  of  protection  to  creditors  against  secret 
conveyances,  and  yet  when  they  come  to  enforce  their 
demands,  to  permit  the  secret  purchaser  to  deprive  them 
of  protection,  by  the  exhibition  of  his  unrecorded  deed. 

If  we  are  to  follow  the  opinion  intimated  in  Campbell 
vs.  JMbseby,  it  will  only  be  so  far  as  is  warranted  by  the 
supposed  analogy  and  principle,  upon  which  that  opinion 
is  Imsed  ;  and  for  the  reasons  urged,  we  confidently  be- 
lieve, it  cannot  operate  upon  a  creditor,  except  where 
he  had  notice  at  the  time  of  contracting  the  debt.  With 
this  restriction,  it  has  no  application  to  this  case.  For 
it  is  not  even  alleged,  that  Samuel  had  such  notice  at  the 
time  the  debt  to  him  was  incurred.  Nor  are  there  any 
circumstances  in  the  cause,  from  which  to  draw  such  an 
inference,  even  if  it  were  proper  to  inquire  into,  or  weigh 
them,  when  the  fact  is  not  put  in  issue  by  the  pleadings. 
George  W.  Graham  was  still  in  actual  occupancy  of  the 
property  up  to  the  time  when  Samuel  obtained  his  judg- 
ment and  execution. 

We  are,  therefore,  b^und  to  pronounce,  in  tlie  express 
language  of  the  statute,  that  the  deed  to  Francis  Graham 
is  void,  and  that  it  can  affotd  him  no  lien  whatever,  as 
against  Samuel's  judgment. 

This  view  of  the  case  supersedes  the  necessity  of  ex- 
pressing any  decided  opinion  upon  the  effect  of  tho 
change  in  the  real  character  of  the  traniaction  between 
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Spring  Term    the  Grahams,  in  changing  the  absolute  deed  into  a  mort- ' 

1833.        gage,  or  lien,  for  indemnity. 
A  jad^ment  is       We  should  doubt  whether  Samuel's  judgment  was  re- 

TnLJy^^lviver-^®'*^^'''®  f^""  ^^^  ^^^^^^  ^"  *h®  ™^^®  ^f  entering  judg- 
tibieO  for  a  de-  ment,  suggested  in  argument*     We  entertain  no  doubt 

feet  in  the  mode    .t.  ..  •    „    .  „^«  i 
of  entering  it.       *at  it  IS  not  VOld. 

The  decree  must  be  affirmed* 


Qhancbrt.         Haskins  and  Others  against  Spiller. 

[Mr.  Monroe  and  Mr.  Brents  for  AppellantB :  Messrs.  Morehead  and  Brown 
for  Appellee.] 

F&oM  THE  Circuit  Court  for  Green  County. 

Jlpril  22.         .  Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

Wm.  SpiUer's  In  Marcb,  1797,  William  Spiller,  a  citizen  of  Virginia, 
]^^"^bom*^  made  his  will,  whereby  he  devised  to  each  of  his  four 
was  pretermiu  then  children,  a  tract  of  land,  by  name  ;  gives  to  his 
iSdJT^be^^'wm'  ^''^®»  *"  ^^^  event  of  her  marrying  again,  a  tract  of  three 
hundred  acres  in  Kentucky,  some  furniture,  and  one  fifth 
part  of  his  stock  ;  and   lends  her,  during  life,  certain 
slaves  ;  but  in  case  she  did  not  marry,  it  was  his  desire, 
^  that  his  estate  should  be  kept  together,  for  the  support 
of  her  and  all  his  children,  until  they  successively  attain- 
ed twenty  one  years,  or  married,  *'  when  I  wish  all  my 
slaves  (except  the  one  given  to  my  daughter  Mary)  may 
'    be  equally  divided  among  them  and  my  wife,  allotting 
her  an  equal  proportion  with  each  of  them."    And  so 
on,  as  they  successively  attained  twenty  one,  or  married; 
^'and  the  part  allotted  my  wife  i^  to  be  equally  divided, 
at  her  death,  among  all  my  children.     All  my  property 
not  specifically  devised,  as  also  what  I  have  lent  to  my 
wife,  I  design,  may  be  equally  divided  among  all  my 
children,  at  her  death." 

In  1799,  George  A.  Spiller,  a  son  of  the  testator,  was 
born,  and  in  1800,  the  testator  died. 
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Among  the  tracts  so  devised^  was  one  in  Kentucky,  to    Bpring  Tena 
B.  C.  Spiller,  who  having  sold  and  conveyed  it  to  sun-       i®33. 
dry   persons,   tliis   suit  in  ehancery   was   brought,  by    Ha$kvns^c7 
George  A.  Spiller,  against  them,  asserting  claim  to  a  y^- 

portion  thereof,  as  a  pretermitted  child  of  the  testator, f^V^ — 

and  praying  a  division  and  allotment  to  him,  of  his  in* 
terest  in  the  tract,  and  compensation  for  rents  and  profits; 

The  court  decreed  that  he  was  entitled  to  one  fifth  part  A  devise,  or  be- 
of  the  tract  ;  that  he  ought  to-  pay  for  any  ameliorations  Stores  chiidrCT" 
or  improvements  on  the  part  allotted  to  him,  and  have  a  »  not  coufined 
credit  for  the  rents  and  profits,  and  waste  and  deteri-  the  date  ©rthe 
oration  of  soil  thereon  ;  and  appointed  commissioners  ^i'l- — Those 
to  lay  oS  and  divide  the  fifth  part,  from  off  some  side  date  of  the  will, 
or  end  of  the  tract,  leaving  the  balance  in  convenient  J^  pretermii- 
form,  and  having  due  regard  to  quality  &c.  Tided  for  by  setl 

From  this  decree  the  defendants  have  appealed  ;  and  element,— even 

the  mam  question^  presented  for  consideration,  is,  wheth-  the  death  of  the 

er,  George  A.  Spiller,  having  been  born  subsequent  to  Sled^to^ho^ 

the  making  of  the  will,  is  embraced  by  the  provisions  oi  equal  to  those 

the  third  section  of  our  act  of  wills,  2  Dig.  1242,  passed  d^JToffhrwrn 

in  1797,  and  entitled  to  succeed  to  the  same  portion  of  —by  tKe  com- 

his  father's  estate,  as  if  he  had'  died  intestate.     This  es.  ^MtJirti^^h[ 

sentiatiy  depends  upon  the  construction  to  be  given  to  England; in Ky. 

the  will,  and  the  act — to  ascertain,  first,  whether  he  be  gutiue^sachchU 

provided  for  at  all  by  the  will,  and  if  he  is,  then  wheth-  drenteeentiUed 
*     .    .  ,  .  :  ...      ^.  •   *     *  ^  •■<*  shared 

er  It  IS  such  a  provision  as  comes  withm  the  true  mtent  as  Uiey  would 

and  meaning  of  the  statute.  wilT  had°bL°^ 

The  affirmative  of  both  branches  of  this  proposition  is  ma^^. 
confidently  insisted  upon,  in  behalf  of  the  apjiellants,  and 
we  have  been  cited  to  many  cbses  adjudged  in  England, 
where,  under  similar  demises,  a  child  born  after  the  mak. 
ing  of  the  will,  or  even  in  verUre  m  mere  at  the  death^of 
the  testator,  was  permitted  to  take  with  the  other  chil- 
dren. From  an  attentive  investigation  of  those  and  many 
other  cases,  we  feel  bound  tp  admit,  that  the  English 
courts  now,  or  before  the  revolution,  would  have  deter- 
mined that  Creorge  A.  Spiller  did  take  under  the  differ- 
ent  devises  in  this  will  to  all  the  testator's  children.  The 
contrary  construction  is,  however,  not  without  the  sup- 
port of  very  respectable  autliority.  In  the  case  of  J^orth- 
ey  vs.  Strange,  I  P.  Williams,  340,  it  is  9Ud,  that  a  devise 
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» 

Spring  Term     fco  One's  children  or  grandchildren,  should,  prima  faeUj 
^^^^*        only  relate  to  such  children  or  grandchildren  as  were 

HoMkins  ^e.    living  at  the  time  of  making  the  will  ;  but  if  the  devise 
«y.J-  were  to  children  living  at  testator's  death,  that  rule  was 

"^  — — —  Otherwise,  and  after-born  children  would  take.  In  the 
case  of  JirmisUad  vs.  Dangerfeldy  3  Mtmford^  22j  Chan- 
cellor Taylor  laid  down  the  rule  to  be  this  :  ^^  that  where' 
a  testator  speaks  of  childr^,  generally,  he  is  to  be  un- 
derstood as  referring  to  those,  either  living  at  the  time  of 
making  the  testament,  or  at  his  death,  as  circumstances^ 
to  be  collected  from  his  will,  may  justify."  The  con- 
struction given  by  him  to  the  will  in  that  case^  according 
to  this  rule,  was  affirmed  by  the  court  of  appeals  of  Vir- 
ginia. But  the  weight  of  authority  is'decidedly  the  oth- 
'  er  way.  The  rule  to  be  gathered  from  the  English  books, 
is,  that  where  a  devise  is  to  a  man's  children  generally, 
that  it  applies  to  all  children  in  esse  at  the  time  of  his 
death,  and  the  courts  will  not,  unless  compelled  by  testa- 
tor's words,  restrict  his  bounty  to  those  who  were  living, 
at  the  time  of  the  will,  to  the  exclusion  of  otliers  born 
in  testator's  life  time.  See  Lowides  on  Legacies^  chap.  5, 
ps.  1^1 , 1 39 — t  Roper  an  LtgadUs^  46,  and  authorities  cited. 
It  is  very  obvious,  that  this  rule  of  construction  has, 
in  many  cases,  strained,  and  must,  in  many  more  that 
nay  occur,  strain  the  language  of  a  testator  beyond  its 
necessary,  natural  import,  and  as  in  this  case,  even  be- 
yond what  was  most  probably  his  intention  and  meaning 
at  the  time  of  writing  the  will.  The  rule  must,  there* 
fore,  have  been  adopted  by  the  English  courts  upon  prin- 
ciples of  policy  affecting  this  class  of  cases,  entirely  ex- 
traneous from  the  ordinary  rules  and  principles  of  con- 
struction. Nor  is  it  difficult  to  ascertain  the  policy  or 
particular  reasons  for  adopting  this  peculiar  rule. 

At  the  common  law,  or  more  properly  speaking,  ac- 
cording to  a  principle  of  justice  engrafted  upon  it  by  the 
ante-revolutionary  English  decisions  of  the  last  century, 
a  total  change  of  a  testator's  circumstances,  after  the 
making  of  his  will,  was  deemed  an  implied  revocation 
of  it.  This  total  change  of  circumstances  was  held  not 
to  occur  where  there  were  children  at  the  date  of  the 
will,  by  the  sub^quent  birth  of  a  child  or  children.  The 
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rule  operated  oniformly  as  to  all  devises.    There  was  no    Spring  Term 
distinction  whatever   made  between   devises  of  realty,       i^33* 
and  of  personalty.     Whatever  would  revoke  a  will  as    Baskins  ^e, 
to  oae,  would  also  as  to  the  dther,  and  vice  versa.     See  ^b- 

the  elaborate  discussion  of  the  case  of  Shepperd  vs.  Shej^  — -^ — ^ 
perdy  by  Sir  George  Hay,  in  1770 — reported  &Durr\f.and 
East,  51  ;  also  Roberts  on  WiUs,  303  ;  4  KeiU's  Com.  506  ; 
and  Brush  vs.  WUkins^  4  John.  Cky.  510. 

Such  being  the  limited  extent  to  which  the  principle 
of  implied  revocation  from  change  of  circumstances  was 
confined,  to  prevent  the  great  injustice  which  must  fre- 
quently take  place,  by  the  unintentional  disherison  of  a 
testator's  after-born  children,  the  courts  made  the  will 
speak  as  at  the  time  of  his  death,  and  permitted  after- 
born  children,  and  even  a  child  in  ventre  sa  mere^  to  take 
under  a  devise  to  childreil  generally.  An  equitable  ex- 
tension of  the  same  principle  made  the  rule  apply  to  a 
devise  to  the  children  of  a  third  person. 

This  still  left  a  large  class  of  cases,  where  the  after- 
born  children  would  still  be  unintentionally  disinherited. 
To  remedy  this  evil  entirely,  and  give  to  the  principle 
of  implied  revocation,  an  extension  equal  to  its  intrinsic 
equity,  our  statute  of  1 797,  declares: — "  Every  will  made 
when  the  testator  had  no  child  living,  wherein  any  child  ^'  ^ 
he  might  have,  is  not  provided  for,  or  mentioned,  if  at 
the  time  of  hia  death  he  leave  a  child,  or  leave  his  wife 
enceint  of  a  child  afterwards  born,  shall  have  no  effect 
during  the  life  of  such  after-born  child-,  &c.  When  a 
testator  having  a  child  or  children,  born  at  the  time  of 
making  and  publishing  his  will,  shall,  at  his  death,  leave 
a  child  or  children  born  after  the  making  of  his  will,  or 
shall  leave  his  wife  enceint,  the  after-born  or  posthumous 
child,  if  unprovided  for  by  settlement,  and  be  neither 
provided  for,  nor  disinherited,  but  only  pretermitted,  by^ 
the  will,  shall  succeed  to  the  same  portion  of  his  father's 
estate,  as  such  child  would  have  beep  entitled  to,  if  the 
father  had  died  intestate ;  towards  raising  which  portion, 
the  devisees  and  legatees  shall  contribute  proportionably 
out  of  the  parts  devised  and  bequeathed  to  them." 

Since  the  passage  of  this  act,  there  no  longer  exists 
the  same  reason  as  existed  theretofore,  for  so  construing  ^ 
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Spring  Term    a  Will,  as  to  make  a  devise  to  a  testator's  children  gener- 
18  3  8.       j^ijy^  embrace  such  of  them  as  are  born  subsequent  to  the 
Haskifu  4*e.    publication  of  the  will.   The  statute  has  done  away  with 
vs.  all  reason,  or  necessity,  for  any  such  rule  of  construc- 

— /%!  ^' —  tion,  by  the  substitution  of  a  much  more  beneficial  pro- 
vision in  favor  of  after-born  children.  There  is  a  fami- 
liar maxim,  that  where  the  reason  for  a  rule  of  Taw 
ceases,  the  law  ceases  with  it.  Shall  this  maxim  be  ap- 
plied here,  and  made  to  rule  the  decision  of  this  case  ? 
There  are  most  cogent  reasons  in  favor  of  its  applica- 
tion. Otherwise,  this  wise  and  just  enaction  will,  many 
times,  be  defeated  of  its  beneficial  operation. 
A  residuary  de-  It  IS  insisted,  in  behalf  of  the  appellants,  that  if  there 
vise  to  the  tes-  ig  any  provision  whatever,  however  small,  made  for  an 

tator's children,  "^  *  •.•!..  .        ,        ...       i 

ingeneraiterms,  aftcr-bom  Child,  it  18  not  pretermitted  within  the  terms 

^"^tr'^^eof  ^^  ^^^  •'*^*'  *"^  cannot  take  under  its  provisions.     Nor 

such  estate  as  can  this  be  gainsaid  where  the  provison  is^  expressly  and 

wcfdOTtSl^o-  unequivocally  made.     Now,  nothing  is  more  common 

mitted  in    the  than,  that  after  a  man  has  specifically  devised  among  his 

vi^T^'nM  children,  the  great  bulk  and  body  of  his  estate,  in  order 

prevent  the  af-  to  cover  whatever  may  have  been  accidentally  omitted, 

hunious,**c?SdI  ^0  devises  the  residue  to  be  equally  divided  among  his 

ren  from  taking  children.     This,  accordinir  to  the  £niFlish  rule  of  con- 

(under  the  Stat-     .^.  \    ^        i..i.j^  ai_ 

uteofK.)  shares  struction,  amounts  to  a  bequest  m  favor  of  an  after-born, 
bora'bef^''the  ^^  posthumous,  child  ;  and  though  it  amount  but  to  a 
date  of  the  will,  pittance  out  of  a  large  estate,  ^et  according  to  the  aj*g^u- 
ment  with  which  we  are  pressed,  it  is  a  provision  made 
by  the  will,  the  child  is  not  pretermitted,  and  cannot  take 
by  virtue  of  the  statute.  The  case  in  hand  is  one  pre- 
cisely of  this  character.  The  testator,  manifesting  an 
equal  afiection  for  all  the  children  he  then  had,  makes  a 
large  devise  of  real  estate  to  each  of  them,  and  then  di- 
rects, that  after  they  and  their  mother  have  been  main- 
tained out  of  the  residue  of  his  estate,  it  shall,  at  her 
death,  be  equally  divided  among  all  his  children.  So 
that  the  after-born  child,  who  seems  not  to  have  been  at 
all  thought  of  by  the  testator,  at  the  making  of  his  will, 
instead  of  getting,  under  the  statute,  a  full  fifth  of  his 
whole  estate,  is  to  receive  only  a  fifth  of  this  residuary 
devise.  It  must  be  obvious  to  every  one,  upon  the  slight- 
est reflection,  that  if  we  adhere  to  this  rule  of  construc- 


Digitized  by  VjjOOQIC 


OF  APPEALS  OF  KENTUCKY,  176 

lion,  we  mudt  essentially  and  most  materially  obstruct    Spring  Term 
the  statute  in  operating  those  valuable  and  beneficent  re-       s^^^s^^ 
snlts  which  it  was  made  to  effectuate.     We  cannot  con-    Haskitu  4*e. 
sent  to  be  instrumental  in  so  curtailing  its  operation.  ^  ^n^ 

Should  we  be  mistaken  in  this  view  of  the  case,  and  ""  ; 
be  bound,  on  the  principle  of  5tore  decisis^  to  adhere  to  • 
the  English  rule,  there  is  yet  another  view  of  it,  in  which 
we  feel  still  more  confidence,  and  which  will  lead  ns  to 
about  the  same  result.  That  is,  we  think  we  should 
give  such  a  construction  to  the  statute,  as  never  to  per- 
mit its  operation  in  favor  of  an  after-born^child  to  be  de« 
feated  by  one  of  these  illusory  provisions,  proceeding 
from  the  application  of  a  technical  and  mere  artificial 
rule  of  construction,  and  not  from  the  declared  and  un- 
ambiguous expression  of  intention  on  the  part  of  the  tes- 
tator himself.  In  other  words,  we  shall  feel  it  our  duty  ^ 
not  to  consider  a  devise  of  this  description,  as  a  provi- 
sion made  for  an  after-born  child,within  the  meaning  and 
contemplation  of  the  statute ;  unless  it  be  free  from  doubt 
on  the  face  of  the  will,  that  the  testator  had  such  child 
in  contemplation,  at  the  time  of  making  the  will,  and  in- 
tended  such  devise  as  a  provision  for  it. 

We  feel  strongly  fortified  in  this  conclusion,  by  the  de- 
termination of  the  court  of  appeals  of  Virginia,  in  ^Smt" 
isUad  vs.  Dangerjieldj  before  cited,  upon  a  case  perfectly 
analogous  to  this.  It  was  there  held,  that  a  devise,  in  a 
will  very  similar  to  that  of  Spiller,  to  a  testator's  chil- 
'  dren  generally,  does  not  comprehend  a  posthumous 
child,  so  as  to  prevent  it  from  claiming,  as  a  pretermit- 
ted child,  under  the  act  of  Virginia,  essentially  the  same 
as  our  own. 

That  case  contains  ^an  answer,  also,  to  the  objection  The  after-bom 
taken  by  the  appellants,  for  an  alleged  want  of  proper  J^^^'fj^wUi  of  ' 
parties — the  other  devisees  of  Spiller  not  being  before  the  father,  may 
the  court.  It  shews  that  it  is  not  necessary  to  bring  all  ^^frim  each 
Ihe  devisees  before  the  court,  and  make  them  rateably  devisee,  or  from 
contribute  towards  raising  him  a  fifth  of  the  whole  es-  undefal^see! 

the    proportion    - 
which  such  devisee  is  bound  to  contribate,  tDithaut  making  the  other  devisees  parties. 
Want  of  notice,  will  not  avail  the  porchaser  under  a  devisee,  against  the  claim  of  a  child 
pretermitted  in  the  will,  for  contribution  out  of  the  estate  purchased. 
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Spring  Term  t^tc;  but  that  he  can  sue,  and  recover  from  each,  &  fifth 

19  3  3.  of  that  which  was  devised  to  him. 

Haskins  ^,  Jt  also  answers  the  objection^  that  the  defendants  here 

Spilier.  ^^®  purcbasers.without  notice. 

Ateact  oflattd  I*  confirms  the  correctness  of  the  decree  of  the  circuit 

having  been  de-  court  in  its  details,  except  as  to  the  allotment  to  the  com- 

S^.'^Ld  *^  plainant  of  the  fiflh  of  the  tract  in  one  entire  body,  in- 

by  the  devisee,  ^^^^^  ^f  taking  a  fifth  from  each  defendant,  of  that  which 

moni;  *^*«eveiS  he  holds.  And  in  this  we  approve  the  decree  ;  inasmuch 

piirchiiaerH-an-  as  there  is  no  particular  circumstances  shewn,  sufficient 

other    claimaot  ^  _*       .  -.  ..^  ___ 

obtaining  a  de-  to  influence  the  chancellor  to  a  dinerent  course.     The 
creefor  a  share   j^fendant  or  defendants  from  whom  the  fifth  shall  be 

ortne  aeTi8e,ni8  .  »    ^         .     i  •        i 

portion  may  be  taken,  wiU  be  entitled  to  mdemnity,  by  pro  rata  contri- 

Affr^l  any  ^^tion,  from  the  Other  defendants. 

S^li'' uiTt^^'t  The  defendants  filed  a  plea,  in  the  nature  of  a  plea  in 

Siemostconve-  abatement,  stating  that  the  complainant  was  a  non-resi-* 

S^e^rto'^the  rfent,  and  had  given  no  security  for  costs.     The  court 

improvementa,  permitted  the  complainant  to  give  the  security,  ntmc  pro 

not   he   taken  '««€»  and  overruled  the  plea.  We  feel  no  doubt  the  court 

in  parcels  from  ^^^g  right  in  SO  doing.     Pleas  in  abatement  are  not  prop- 

* er.-Thosefrom  erlv  applicable  to  chancery  proceedings  ;  nor  are  they 

OT^'Tiiri^enuI  »"^w«^  *®  ®*^  ^f  absolutely  dismissing  the  bill,  with- 

tied  to  indem-  out  leavc  to  amend. 

SomSwrothere!       The  decree  must  be  affirmed,  with  costs. 

Pleas  in  abatement  in  thaneery  do  not  have  the  effect  of  dismissing  the  bill  aheolntely. 
That  complainant  is  a  non-reaideat,  and  has  not  given  secarity  for  costs,  being  pleaded^ 
in  chancery,  he  may  give  the  security  nunc  pro  tuncy  and  save  the  dismissal. 

May  13.  A  petition  for  a  re-hearing  in  this  case  was  presented,  and,  after 

consideration,  overruled  ;  when  the  following  addition  to  the  for- 
mer opinion  was  made  by  the  court,  and  delivered  by  the  same 
judge. 

Where  a  claim-  We  perceive  no  reason  for  altering  the  former  opinion 
iTwWclThewM  ^^''®^"  '  ^^^  ^^^  apprehending  that  the  circuit  court  will 
pretermitted, ob  Commit  any  error  in  carrying  its  decree  for  a  division 
S^fadS^  into  effect.  But  to  preclude  all  difficidty  on  that  subject, 
or  his  vendees,  we  will  Suggest,  that  the  improvements  made  by  any  of 
the  Tand,"!©  bif  ***^  defendants,  should,  if  they  desire  it,  be  left  untouch- 
allotted  to  him,  cd  by  the  part  to  be  allotted  to  the  complainant  ;  pro- 
it  shonid  be  so  •  I    J   L-            .                *•           .1       «    .,       -*.  .                       . 

laid  off  as  to  vided  his  part  can  otherwise  be  laid  off  m  convenient 
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form.  If  any  improvement  should  fall  in  the  portion  ^fprmg  'I^Brm 
allotted  to  him,  he  must  compensate  the  proprietor  t^t^ 
therefor,  according  to  the  enhanced  value  the  improve-  leave  to  the  d*- 
meni  may  ijive  to  his  share,  at  the  time  of  making  the  ^^^^nJ^^ 
allotment;  subject  to  a  deduction  for  the  amount  of  waste  m  far  as  a  ooiJ- 
ami  deterioration,  the  soil  may  have  suffered  whilst  used  i^blSn  wuTiaf 
by  the  defendants,  and  of  a  reasonable  rent  for  the  occu-  low.  Improved 
pancy  of  his  share,  whilst  in  the  ^lossession  of  the  de-  Sih«aa?m!Sf^ 
fendants,  according  to  the  assessed  value  of  the  rent,  if  share,  ao  far  as 
any  thing,  provided  the  land  had  remained  in  the  situa-  aJ^a^l^^ 
tion  it  was  when  the  defendants  took  possession.  But  if  ▼.^n®'  ^*(  ^ 
it  were  improved  at  the  time  of  taking  possession,  and  lottaent ;  aiso^ 
the  value  of  the  rent  of  such  improved  part,  would  be  ,*^«  waat*,  dete- 
reduced  by  deterioration  of  the  soil,  a  proper  annual  naita  and  pro^ 
abatement  therefor  should  be  allowed,  in  assessing  the  o}\j|j°jJ!^®'^ 
value  of  the  rent.  If  the  occupancy  of  the  land,  in  the  tobevaloed^the 
state  it  was  at  the  time  possession  was  taken,  would  have  JS^a^iJj^ 
been  worth  nothing,  of  course,  nothing  will  be  allowed  decreed^ 
•  for  rents. 


Davis  vs.  Whitesides.  appeal  fbom 

A  J.  P. 

[  Mr.  Monroe  for  Plaintiff* :  Bffr.  Richardson  for  Defendant.  ] 

FR03d  THE  CiRCl/lT  GoURT  FOR  8hBI<BY  CoUNTT. 

Chief  Justice  Robbrtsok  delivered  the  Opinion  of  the  Conrt.  jfprit  23. 

The  circuit  court  erred  in  instructing  the  jury,  that,  if  Acknowledge- 

Millcr  was  either  the  partner,  or  agent,  of  the  plaintiff,  "i^^nTidJaubl 

his  (  Miller's)  statements,  as  proved  by  another  witness,  sequent  to  the 

were  competent  as  evidence  against  the  plaintiff.     An  ^hjch  he  acted 

acknowledgment  of  an  agent  is  not  admissible  as  proof  ««  agont,  (not 

against  his  constituent,  unless  it  formed  a  pari  of  the  res  geata,)  are  not 

^^e/^  evidence  against 

*  the  principal. 
If  Miller  had,  as  agent,  collected  the  account  alleged 

to  be  due  from  the  defendant  to  the  plaintiff,  any  thing 

which  he  said  at  the  time  of  collection,  would  have  been 

2S 
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*^P™^  '^*™    evidence  agaiiret  the  plaintiff ;  but  no  acknowledgment 

t^^^      after  the  payment  would  have  been  legal  proof.     Ag  the 

Oombsetal.    acknowledgment  which  was  proved  in  this  case,  was 

Carter        ^^^^  after  the  payment,  or  settlement,  of  the  account, 

' "     (if  it  was  ever  paid  or  settled,)  the  instruction,  as  given 

and  as  applied  to  the  facts,  cannot  be  sustained. 

Wherefore,  we  feel  constrained  to  reverse  the  judg- 
ment, and  remand  the  cause  for  a  new  trial. 


«"oa  Combs  et  at  vs.  Carter. 

eWBJM  TOBISw 

{Mr.  Hanson  for  Appellant  :  Mr.  SimpBon  for  Appellee.] 
From  the  Circitit  Court  for  Ci<arkb  Couittt. 
^pril  28.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

cor^  vobiT^  ^^  ***>8  case,  the  circuit  court  quashed  a  writ  of  error  corofn 
amatterofri^t:  vobis^  with  a  supersedeas,  and  adjudged  ten  per  centum 

supersedetu,  i^  damages  On  the  replevin  bond  which  had  been  supersed- 

ahonld  not  be  a^  ^d^ 

warded,withont 

notice  to  the  de-      The  only  cause  for  that  judgment,  which  was  assigned 

^^Ifnotut  ^7^^^  c<Mi''^  ^\  which  appear!^  in  the  record,  is,  that 
max  ^  groand  there  was  no  notice  of  the  application  for  the  writ, 
thes^^^       The  object  of  the  first  section   of  the  act  of  180S, 
but  is  not  good  (2  Diir.  1259,)  requiring  a  notice  of  such  an  application, 

caaseforqnaab-  .        .       .i         j  .        '  ..;<.. 

ingthe  writ,  or  ^M  ♦<>  Rive  the  adversary  party  an  opportunity  of  bc- 
ibrAwardtngda.  Jug  heard,  before  a  supersedeas  should  be  granted,  to  his 
disSawd/"  *  prejudice.  The  writ  itself  is  a  matter  of  right.  If  the 
writ  be  issued  for  good  cause,  and  without  a  supersedeas, 
want  of-notice,  can  be  no  ground  for  complaint.  A  fail- 
ure to  ffivfe  notice  of  the  intended  application  should  not, 
therefore,  be  deemed  a  sufficient  cause  for  quashing  the 
writ.  But,  as  both  parties  were  in  court,  judgment  on 
the  replevin  bond  should  have  been  pronounced,  either 
for  it,  if  good,  or  against  it,  if  bad^  unless  the  writ  itself 
had  been  insufficient  on  its  face. 
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SfHier. 


Nor  was  it  right  to  give  a  judgment  far  damages. 
Wont  of  notice  might  have  authorized  a  discharge  of  the 
sopersedeas^  but  unless  it  had  been  proper  to  dismiss  the  jf^dard^^ 
writ,  it  was  not  proper  to  give  damages.  See  6th  section 
of  the  act  of  1802,  (2  Dig,  1258.) 

The  first  section  of  the  act  of  1803,  is  directory  mere- 
ly  ;  and  a  writ  of  error  coram  vobU  with  a  supersedeas, 
should  not  be  awarded  without  previous  notiee.  But  a 
want  of  such  notice  is  not  alone  sufficient  cause  for  eith- 
er giving  damages  or  quashing  the  writ.  As  the  writ  is 
not  made  a  part  of  this  record,  we  cannot  adjudicate  up. 
on  its  sufficiency.  And  consequently,  the  only  point  pre- 
sented for  consideration,  is,  whether  the  failure  to  give 
notice  of  the  intended  application  for  the  writ,  was  a 
sufficient  cause  for  quashing  the  writ  and  adjudging  dam- 
ages. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded. 


Woodard  et  als.  vs.  Spiller^  Ejcctvckt 

^Mr.  HaggiuDL  and  Mr.  Breota  for  Appellants  :  Mr.  Backner  for  Appellee.] 
From  the  Cirgvit  Court  for  Adair  Cottittt^ 

Jttdge  Nicholas  delivered  the  Opinion  of  the  Court*  ^^^/  28. 

This  was  an  action  of  ejectment,  brought  by  Spiller,   Ejectment:  t«i- 
against  Woodard  and  others  in  possession,  for  the  recov-  ^^oJ^^'j^ 
cry  of  a  tract  of  land,  sold  and  conveyed  by  Spiller  to  fendanu,  »c. 
Craddock.  Woodard  and  the  others,  together  with  Crad- 
dock,  were,  by  consent,  made  defendants  in  lieu  of  ihe 
casual  ejector.     A  joint  trial  was  bad,  and  verdict  and 
judgment  rendered  for  the  plaintiff;  from  which  the  de- 
•  fendants  prosecute  this  appeal. 

We  deem  it  necessary  to  notice  only  a  few  of  the  vari- 
ous questions  raised  by  the  assignment  of  errors. 
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Spring  Term         The  court  permitted  dq>ositions  to  be  read  as  evidence 

tss9.        against  such  of  the  defendants  as  had  been  served  with 

WoodardSre.   n^^^ice,  though  no  notice  had  been  served  on  Craddocli. 

v«.  The  court,  also,  refused,  at  tlie  instance  of  tiie  defend- 

— '^       •  •    ants,  to  instruct  the  jury,  that  if  they  held  the  land  un- 

If  thetenantain  j^j.  j^g  claim  of  Craddock,  derived  through  the  convey- 

gether  with  their  ance  of  Spiller,  the  plaintiff  could  not  recover  against 

aSniued  defra!  ^^^^  ^^  them,  unless  there  was  evidence  sufficient  to  au- 

dants  in  eject-  thorize  a  recovery  against  Craddock. 

STno  *i!^v^       It  does  notapp^arfrouithebillof  exceptions,  that  there 

against  them,  was  any  proof  to  shew  that  the  defendants  in  possession 

Xchw^fd^  held  under   Craddock  ;  and  the  court  was,  therefore, 

authorize  a  re-  right  in  refusing  to  reject  the  depositions,  or  give  the 

WmSfa?*And   instruction  a^ked.     But  as  tiie  same  question  may  again 

depositions,  ta-  occur  upon  another  trial,  we  will  state  that,  if  it  had  ap- 

tice    to    him,  peared  that  all  the  defendants  in  possession  hold  as  the 

shonld  not  be  tenants  of  Craddock,  or  by  conveyance  from  him  with 
,  read  against  o-  .  . 

ther  defendants  covenant  of  warranty,  the  depositions  should  have  been 

who*  had^'^no-  rejected, .and  the  instruction  given.  There  could  be  no 
tice.  But,  where  doubt  of  this,  if  the  defendants  in  possession  hold  as  his 
£](Sig  ^u!!dw  tenants,  and  we  apprehend,  for  a  parity  of  reason,  the 
faiin,  does  not  same  result  should  take  place,  if  they  are  vendees  look- 
bSr*of  excep!  *"g  ^o  him  for  indemnity,  in  case,  of  eviction,  upon  his 
tiona,  this  court  covenant  of  Warranty.  It  is  tru6  their  possession  would 
will  not  reverse        ^^.^i  i-ii.  •  i_^  ••* 

for  contrary  de-  "ot.  Strictly  Speaking,  be  his  possession  ;  but  a  verdict 

cifliona  of  the  and  judgment  against  them,  after  he  had  been  made  a 
court  below.  .  \      .,  .  i  .    .  .      .  i  •        • 

party  to  the  suit,  would  be  conclusive  upon  him,  in  a 

future  action  on  his  covenant,  to  shew  that  the  eviction 
-     was  had  by  paramount  title.     Hence  he  has  a  direct  in- 
terest in  the  issue-of  the  suit  as  to  every  defendant,which 
would  require  that  the  proof  should  be  sufficient  to  au- 
thorize a  recovery  against  him,  as  though  he  had  been 
in  actual  possession. 
A'registerofthe       The  court  permitted  to  be  given  in  evidence,  to  prove 
biSd'Writin  ^of  ^^^  ^o^  ^^  ^^®  plaintiff,  a  register  of  the  births  of  his 
adeceased&th-  father's  children,  made  out  in  the  hand-writing  of  the 
fopov^ijj^  father,  who  had  been  dead  thirty  years.     It  is  well  set- 
orthe children,    tied,  that  such  {voof  is  competent. 
S^^whL^is^      The  defendants  offered  in  evidence,  a  paper  purport- 
in  genend^notev  ing  to  have  been  signed  by  the  plaintiff,  proffering  to 
.a*^-^u?ri!  prove  his  signature  to  other  writings,  and  then  by  com. 
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^ptfrisoD  to  shew  that  this  also  was  signed  by  him.     Tiie  Spring  Tern 

court  properly  refused  to  [lermit  it  to  go  in  evidence  up-  t^^^ 

on  such  proof,  ^n  some  cases  where  the  antiquity  of  the  Woodard  4*c. 

writing  renders  it   impossible   for  a  living   witness  to  ^^ 

^SKhe  ever  saw  the   party  write,,  comparison  with  ^  -^ ~ 

dq^ments  known  to  have  been  in  his  hand-writing,  has  xij^^  ^tdo'old 
been  permitted.  2  iStarfeie,  657.  It  has  also  sometimes  for  a  Uvuig  wit- 
been  admitted  in«id  and  corroboration  of  other  proof,  or^in^corrobo' 
But  alone  and  without  other,  proof,  the  general  rule  is  ration  ot  other 
not  to  admit  it.  £on°  'J^^^C 

Xhe  defendants  offered  a  witness  whose  testimony  was 

rejected  by  the  court,  on  the  score  of  interest,  because  he  imerattediii  the 

was  in  possession  of  land  lying  within  the  bounds  claim-  P^caiarsimott 

tria],  in  AotreD— 

ed  by  plaintiff.    In  this  the  court  erred.  His  interest  was  dered  iacomp^. 

in  the  question  of  title  involved  in  this  suit,  not  in  its  IS'^jnterwUiS 

issue.    His  rights  could  not  be  affected  by  its  determina-  that  of  the  party 

Uoa  either  way.  'Je;:;^!'" '"• 

The  plaintiff  claimed  the  land  in  contest  as  devisee  of  A  child  bom  af. 

his  father,  William  Spiller,  who  it  was  proved,  had  a  *^a[|l^dpV'i^^^^^ 

child  still  alive,  who  was  born  after  the  date  of  the  v^ilK  mitted,  ]«  enti- 

The  court  refused  to  instruct  the  jury,  tliat  said  child  gharrof  Uie*fe- 

was  entitled  to  the  share  of  the  land,  he  would  have  been-  thcr'sestatethat 

entitled  to  if  no  will  had  been  made.     The  will  is  the  had  if ^there 'hid 

same  as  that  mentioned  in  the  case  of  Haskins  et.ab.  vs.  g^®" '^V^^ll*."" 

SpUUr  (decided  this  term,)  and  for  the  reasons  there  ^e  ^^.SpUier, 

staled,  we  think  this  instruction  should  have  been  given.  ^^'^'  ^'^^' 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial  consistent  herewith 
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AssusfFsiT.  Johnson  t)^.  Lewis. 


.^ 


[Mr.  Richardson  for  PlaintHT :  MeMTs.  Morehead  and  Brewn  for  Defesp^ 

dant.] 

From  the  Cikcuit  Court  for  JsrvBRBOK  Couktt. 

•Spril  24.  Chief  Justice  Robertson  'delivered  the  Opinion  of  the  Court. 

Snit  by  last  en-  JoHNsoN  sued  Lewis,  as  the  endorser  of  a  negotiable 

dorser,  who  had  i.       *•       .         i      •■   ■   n  i  ■      «^    »•    -r?' 

paid  the  debt,  a-  note,  for  five  hundred  dollars,  drawn  by  R.  H.  Grayson, 

gainst  his  endor-  endorsed  by  Lewis  to  Johnson,  and  by  the  latter  to  the 

Bank  of  the  United  States. 
Special  Terdict»       Upon  the  general  issue,  the  jury  found  a  special  ver- 
fordefendSt?"^  diet,  upon  which  the  court  pronounced  judgment  in  bar 

of  the  action. 
Facts  found  by       Among  other  facts,  the  jury  found,  that  the  bank  had 
Ihejorj.  obtained  a  judgment  on  the  note  ;  issued  a  fieri  facias^ 

which  was  returned  nulla  bonaj  and  then  issued  a.ca.  sa. 
in  virtue  of  which  Grayson  was  committed  to  the  jail  of 
Jefferson  county,  agd  there  kept  in  confinement,  until 
some  time  in  182^,  when,  without  notice  to  the  bank, 
or  its  privity  or  consent,  and  without  giving  a  schedule 
of  his  estate,  or  taking  the  oath  oi  an  insolvent  debtor, 
he  was  liberated  by.  the  jailer,  in  consequence  of  an  or- 
der given  for  that  purpose  by  a  justice  of  the  peace  ; 
and  that,  thereupon  the  bank  sued  Johnson,  as  its  im- 
mediate endorser,  recovered  a  judgment,  and  ofs^  the 
whole  amount. 

If  the  bolder  of  ^^  ^'^®  ^*^*^  ^^^^  found  are  abundantly  proved  by  re- 

aqendorBednote  cord  and  Other  testimony,  the  only  question  which  we 

each  of  the  orS-  ^^^^  consider,  is,  whether  tlie  bank  pursued  its  legal  and 

nary  remedies,  ordinary  remedies  in  such  a  manner,  as  to  entitle  it  to 

direct  or  collat-  ^  .  ,  ,-,   ,  \  r       -r  •*     i-j        * 

eral,  to  coeree  recourse  upon  Its  endorser  (Johqson  ;)  for  it  it  dia  not, 

the  md!er^t£  ^^^^  reasonable  diligence,  prosecute  the  ordinary  reme- 

•ndoxBers  'will  dies  for  coercing  the  debt  before  it  resorted  to  Johnson, 

^AndSth?,^  Lewis  is  absolved  from  legal  liability.     He  undertook  to 

the  holder  af-  be  responsible,  only  on  the  condition  that  the  ultimate 


Digitized  by  VjjOOQIC 


OF  APPEALS  OF  KfiNTUCKT.  183 

endorsee  should  use  proper  means,  to  make  the  amount  S|iriii|^  Term 
of  the  note,  and  should,  nevertheless,  fail*  '  sss. 

<^  Ihe  dU^ence  "  is  a  question  of  law  ;  and  the  judg- 
ment of  the  law  upon  the  facts  ot  this  case,  is,  that  such 
diligence  was  not  observed  by  the  bank. 

The  statute  (of  1821,)  ot  this  state,  abolishing  impri;  terwards  obtain 

soninent  for  debt,  did  not  apply  to  the  federal  courts,  EL^SLie^ 

or  federal  process,  «Mignor,theiat- 

By  the  first  section  of  an  act  of  1798,  (2  Dig,  679,)  i^,  i"^^ 

it  is  made  the  duty  of  the  jailer  of  each  county  in  this  ^^tagainsi  Aw 

«  II  .•  I....  .  ,        assignor,  by  the 

Commonwealth,  to  receive  into  his  jail  any  prisoner  who  laches   of  the 

may  be  committed  under  the  authority  of  the  United  **®^<^«'; 

Slates,  and  to  keep  such  prisoner  safely  until '' discluirged  f^qu^^n^^of 

by  th^  due  course  of  the  lam  of  the  Uniied  States,^^  l&w. 

And  the  second  section  of  the  same  act  declares,  that   ?!l.^?i*''.^^/ 

1    11  I  L'  t  ■  1  .      *»    Btatnte, abohab- 

jailers  shall  be  subject  to  the  same  *'*•  pains  and  penalties,'    ing    imprison- 

for  every  neglect  of  duty,  (in  such  cases,)  as  they  would  "^ot'^he^^fw 
iiicur  for  the  like  neglect  in  cases  of  commitment  under  of  the   federal 

state  process.  TaS^' is  bound 

According  to  the  law  applicable  to  federal  process  at  to  reeeire  per- 
the  time  Grayson  was  liberated,  it  was  necessary  that  he  by"a^ri/"^f 
should  have  given  the  creditor  thirty  days  notice  of  his  the  U.  a.  and 
application,  and  also  have  taken  an  oath  that  he  was  Jit^clmrwd]^ 
not  worth  thirty  dollars  &c.  and  the  justice  of  the  peace  due  eonrse  of 
had  no  power  to  discharge  him.  U  gJJ^°^  ^ 

It  is  evident,  therefore,  that  the  jailer  had  no  authori*  if  the  jailer, 
ty  to  discharge  Grayson,  and  that,  in  letting  him  depart,  ^|]!|?"J  ^^ 
be  did,  in  the  language  of  the  act  of  1798,  ^^  wilfully  and  chaige  a  debtor 
negUgentb,  "  suffer  him  "  to  escape.''  IT^^^.  "S; 

It  is,  also,  evident  that  the  bank  did  not  prosecute  becomes  liable 
Grayson  to  insolvency,  and  that  the  jailer  .  had  become  J^^*  e  w  o  e 
liable  to  the  bank,  as  for  an  escape  with  his  unauthoriz- 
ed leave.  According  to  the  common  law,  the  jailer  was 
not,  it  is  true,  liable  for  more  than  the  amount  of  dam- 
age which  the  bank  had  actually  sustained  by  the  escape ; 
and  consequently,  if  it  could  have  been  shewn  that  Gray- 
son was,  in  fact,  insolvent,  the  jailer  would  have  been 
liable  for  nominal  damages  only :  such  would  have  been 
his  liability  even  in  a  suit  on  his  official  bond.  See  Ber- 
nard et  al.  vs.  The  Commonwealth^  (4  Lit.  Reports^  152.) 
But  a  statute  of  England,  re-enacted  by  this  state  in  1798, 
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Spring  Term     declares  that,  if  a  jailer  shall  wilfully  permit  a  prisoner, 
*  ®  '  ^  •        committed  to  his  custody  upon  an  execuHonj  to  escape, ' 
the  creditor  may,  in  an  action  of  debt  against  Attn,  recov- 
er the  amount  of  the  exectUiim.    (1  Dig.  473.) 

That  statute  has  been  invariably  construed  as  subject- 
ing the  jailer  individually  to  liability,  (in  an  action  of 
debt,)  for  the  whole  amount  of  the  execution,  whether 
the  debtor  was  solvent  or  insolvent.     In  this  case,  there- 
fore, the  jailer  was  liable  to  the  bank  for  its  whole  debt, 
even,thoufirh  Grayson  had  been  actually  insolvent, 
tf  the    holder       It  is  not  necessary,  at  this  day,  to  cite  authorities  to 
bbn^ti""^au  P^'ove  that,  unless  the  bank  had,  with  reasonable  dili- 
tempts  to  pnr-  ijrence,  resorted  to  all  the  orc^inary  legal  means,  either 
to^  Uisolvency'  clirect  or  collateral,  for  making  its  judgment  against  Gray- 
andinthecouree  gon  available,  it  was  not  entitled  to  recourse  on  John- 
Tng,  ^n'^officOT  f^on.  Nor  should  it  now  be  doubted  that,  as  the  bank  did 
•ocondartsasto  not  exhaust  its  legal  remedies  against  Grayson,  ami /A^ 
liable   for  the  jailer^  Johnson  was  not  legally  responsible  as  endorser. 
oftheoWi*'**tf<m  "^^'^^  poiut  has  been  virtually  decided  more  than  once, 
muflt  avail  him-  by  this  couft,  and  has  been  directly  settled  by  the  Su- 
^^^i^^^'^JJ^^  preme  Court  of  the  United  States,  in  the  case  of  The 
cer,  before  the  Bank  of  tlic  United  Slates  vs.  Tyler,  (4  Peters^  366.) 
responsible.  Tfie  Bank  did  not  prosecute  Grayson  to  ihsolency.    It 

did  not  prosecute  any  one  of  its  legal  remedies  resulting 
from  the  ca.  sa.  or  the  escape.     This  it  ought  to  have  . 
done,  as  endorsee,  before  it  could  claim  recourse  on  its 
endorser. 

Wherefore,  the  juclgmept  of  the  circuit  court  must  be 
affirmed. 
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-  Blakey  against  Abert.  Chiiice«t.' 

^  [Mr.  Crittenden  for  Plaintiff:  Messrs.  Morehead  and  Brown  Cor  Defendant] 
From  the  Circuit  Court  cor.  Christian  Courtt. 
Judge  Underwood  delivered  the  Opinion  of  the  Court.  *AprU  24. 

This  was  a  bill  to  enforce  a  lien  upon  a  tract  of  land  for  ^f  ^^®  oomin»- 

the  purchase  money  due  the  vendor.  The  court  decreed  edby^acCShcel- 

a  sale,  and  appointed  a  commissioner  to  sell  so  much  of  the  !**'  *?-■***  1*°*^' 
,      .  »      f »  I  ^  .7.1-  .      *'       ^  *«    directed   by 

land  as  should  be  necessary  to  pay  the  debt^  interest  and  costs  of  tbeonler.tosen 

the.cammon  law  judgment.     The  commissioner  sold  the  en-  Jl^™^^^  '"*^ 
tire  tract,  for  a  larger  sum  than  the  debt,  interest  and  pay  the  amount 
costs.  This  he  had  no  authority  to  do,  under  the  decree;  .Sl^^e^ole^ 
and  therefore  his  act  was  void — as  much  so  as  the  act  of  foi*  more  than 
a  sheriff  who  sells  more  land  under  execution  than  is  re-  Sa°tpI^Mj,Se 
quired  to  pay  the  debt.     For  this  cause,  the  order  and  actisvoid-The 
judgment  of  the  court,  overruling  the  exceptions  to  the  wiTlbequLhed* 
commissioner's  report,  and  confirming  said  report,  and  a«d  a  resale  or- 
the  commissioner'is  deed  to  the  purchaser,  must  be  re-    , 
versed,  and  the  cause  remandcd,with  directions  io  quash 
the  sale  of  the  land  and  the  bond  taken  from  the  pur- 
chaser, and  to  order  another  sale. 

This  question  is  presented  in  the  record  : — shall  lands  Tbe  acts  of  as- 
decreed  to  he  sold  by  the  chancellor,  on  account  of  a  lien  5«™Wy  now  in 
,  ,         ,      ,    .       ,  .-    ,  force(8mce24th 

thereon,  be  valued^  m  the  same  manner  as  if  they  were  Jan.  1827,)  re- 
taken under  execution,  or  may  the  chancellor's  commie-  JS^fic^^wc^ 
sioner  proceed  to  sell  without  valuation  }  It  is  necessary  cations  are  levi- 
to  decide  it,  for  the  government  of  tlie  parties,  on  the  y;ia^"  Xj^ 
return  of  the  cause.  the  sale,  with  a 

view  to  its  bci. 

The  second  and  sixth  seqtions  of  the  act*  of  1821,  ( 1  ingredemed,do 
Dig.  507,  510,)  expressly  required,  that  property,  real  or  ^^^  ^hj\^ 
personal,  liable  to  be  sold  by  an  officer,  or  commissioner,  missioners  un- 
under  any  order  of  sale,  or  decree  in  chancery;  should  ordCTs^of  cou^ 
be  appraised,  and  proceeded  on  in  all  respects,  as  though  of  chancery. — 
it  had  been  taken  by  execution.  •     toTemlde^ith! 

On  the  24th  of  January,  1827,  the  "several  acts  oi^'^^'^l^^^^^ 
assembly  which  require  property,  taken  under  execution,  tion. 
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Spring  Totd  ^^  directed  to  be  sold  by  decree  or  order  of.  a  court  of  chancery^ 
to  be  valued,'^  were  repealed  by  the  legislature. 

The  fifth  section  of  the  repealing  act  provides^  '^  that 
when  any  land  shall  be  offered  for  sale  by  a  sheriff,  or 
other  officer,  it  shall  and  may  be  lawful  for  the  plaintiff 
and  defendant  to  appoint  valuers  &:c.''  This  act  pro-* 
vides  &  different  mode  of  valuation^  and  authorizes  a  re- 
demption of,  the  land  sold,  unless  it  brings  two  thirds  of 
its  value.  The  act  of  1821,  authorized  a  redemption 
unless  the  land  brought  three  fourths  of  the  appraised 
value* 

The  provisions  of  the  act  of  January,  188?,  relating 
to  the  sale  of  lands  were  incoqiorated  into  the  '*  act  to 
amend  and  reduce  into  one  the  execution  laws  of  the 
State,"  approved  12th  February,  1828. 

The  question  will  be  determined  by  reachinfir  a  correct 
conclusion  as  to  the  effect  of  the  act  of  January,  1827, 
upon  sales  of  land  decreed  or  ordered  to  be  sold  by  a 
court  of  chancery. 

To  bring  the  system  of  appraising  lands  when  order- 
ed  to  be  sold  by  the  chancellor,  into  operation,  required 
clear  and  explicit  declarations  on  the  part  of  the  legisla* 
ture.  Accordingly,  in  1821,  the  legislature  manifested 
their  intention  by  language  which  cannot  be  misunder- 
stood. In  the  act  of  January,  1B27,  the  legislature  did 
clearly  and  expi*essly  repeal  the  laws  requring  a  valua- 
tion of  land  when  "directed  to  be  sold  by  decree  or  or- 
der of  a  court  of  chancery."  If  the  system  was  there- 
after re-enacted,  it  was  done  by  this  language :  "  That 
'when  any  land  shall  be  offered  for  sale  by  a  sheriff,  or 
other  officer,  &c."  We  think  the  language  used  will  not 
authorize  the  construction,  that  the  legislature  thereby 
intended  to  re-enact  the  system  of  valuation  in  respect 
to  lands  sold  by.the  chancellor,  and  which  system  had, 
in  the  first  section  of  the  same  statute,  been  repealed  in 
the  most  direct  and  unequivocal  terms.  The  sixth  sec- 
tion of  the  act  of  1821  shews,  that  the  legislature  took  a 
distinction  between  sales  made  by  the  officers  of  the  law, 
and  the  commissioners  of  the  chancellor.  We  there- 
fore, {Jvdg^  J>Cichoki  dissenting  on  this  point,)  perceive 


Digitized  by  VjjOOQIC 


OF  APPEALS  OP  KENTUCKY. 

no  ground  upon  which  the  terms  ^^  sheriff  or  other  officer  " 
can  be  enlarged  to  embrace  the  ^commissioner  of  the 
chancellor;  and  we  must  confine  the  terms  to  those  of-' 
ficers  who,  by  law;  are  authorized  to  levy  executions  on 
land,  and  make  sales  thereof,  in  virtue  of  their  offices. 
The  plaintiff  in  error  must  recover  his  costs. 


^  187 

Spring  Tenn 
1833. 

Buckle. 
Sanders  ^e. 


Buck  and  Others  against  Sanders  and     chancert. 
Others. 


[Measn.  Mprehead  and  Brown  fyt  Appeilanta :  Mr.  Monroe  and  Mr.  San- 
ders for  Appellees.] 

From  thz  Circitit  Court  vor  Frakklixt  Coirxf tt. 
Judge  N1CH01.AS  delivered  the  Opinion  of  the  Court* 

Nathaniel  Sanders  sold  and  conveyed  to  Charles  Back 
a  tract  of  land,  and  for  the  payment  of  the  balance  of 
purchase  money  then  due,  received  the  note  of  Buck, 
with  others  as  his  sureties. 

Buck  afterwards  conveyed  this  tract,  together  with 
other  adjoining  land,  to  his  sureties,  to  indemnify  them 
against  their  liability  on  the  debt  to  Sanders,  and  also  to 
indemnify  one  ot  them  against  his  liability,  as  the  surety 
ot  Buck,  for  the  payment  of  a  debt  to  the  representatives 
of  James  Biain,  deceased. 

Robert  Sanders,  as  the  administrator  of  Nathaniel 
Sanders,  obtained  judgment  against  Buck  and  his  sure- 
ties, which  was  replevied  ;  an  execution  issued  on  the 
replevin  bond,  and  by  written  directions  from  Buck,  the 
execution  was  levied  on  all  the  land  embraced  in  the  mort- 
gage to  his  sureties  ;  which  was  sold  by  the  sheriff,  and 
Robert  Sanders  became  the  purchaser,  and  afterwards 
obtained  the  sheriff 's  deed  therefor. 

Buck  then  filed  his  bill,  seeking  a  rescission  of  hisorig* 
inai  contract  of  purchase  with  Nathaniel  Sanders  ;  but 
as  his  right  to  obtain  such  relief  was  not  seriously  insist- 


SpHl  24. 
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Spring  Term     ed  iipon  in  argument,  and  as,  upon  investigation,wp  hare 
*^^^*        been  able  to  find  no  sufficient  reason  for  granting  it,  ther^ 
Buck  ^c.      is  no  necessity  for  setting  forth  particularly  the  grounds 
relied  on  by  him. 

Pending  this  bill.  Buck  filed  an  amended  bill,  in  which 
his  sureties  and  Blatn's  representatives  united  as  co-com- 
plainants, obtained  an  injunction  against  the  balance  of 
Sanders'  judgment,  and  prayed  to  have  the  sheriff's  sale 
to  Sanders  vacated  and  set  aside,  on  tl>e  ground  that  the 
'    interest  of  the  sureties,  as  mortgagees,  was  not  vendible 
by  the  sheriff  under  execution,  and  that  he  had  not  sold, 
or  proposed  (b  sell.  Buck's  mere  equity  of  redemption, 
but  the  whole  fee  simple  of  the  estate,  x  They  further 
prayed  that  the  property  might  be  sold  to  pay  and  satis- 
fy the  debts  due  to  Sanders  and  Blain's'  administrators. 
On  final  hearing,  the  circuit  court  dissolved  the  injunc- 
tion, with  damages,  and  dismissed  the  bill. 
The  intcroat  of      This  decree  has  been  attempted  to  be  sustained  on  two 
a  mortgagee  is  grounds  x—firH^  that  the  mortgagor  and  mortgagees,  be- 
jevy  aod  sale  ing  all  defendants  in  the  execution,  and  the  whole  estate, 
^kher'wh'^  ^^^^  '^8^1  «^"<i  equitable,  thereby  brought  together,  the 
heissoledefen-  whole  was  liable  to  the  execution,  and  the  ab»iolute  title 
^bS'Ittem^?^  passed  to  Sanders,  under  his  purchase  and  the  sheriff 's 
levy  on  and  sell  deed.     Second^  that  if  the  sale  was  irregular  and  vpid, 
MX^eSoSOTi'  ^^^^  ^^^^  nothing  passed  thereby,  and  there  was  nothing 
against  mortga-  upon  which  the  chancellor  could  operate,  so  as  to  confer 
gor    and  mort-    .      ?    ■•   4.  •     ^^  o       -i 

ga^oe.  jurisdiction  as  against  Sanders. 

A  defendant  <fi-  ^^^  ^"^  position  was  not  attempted  to  be  sustained 

reeled  an  execn-  by  any  direct   authority  upon   the  point;  nor   are  we 

idfa^Sasore?  ^waTC  of  any  such.  It  has  uniformly  been  held,  that  the 

ties,  to  be  levi-  interest  of  the  mortgagee  was  not  liable  to  execution, 

that  he  had  mort  where  he  Was' the  sole  defendant  in  the  execution  ;  and 

gaged  to  them,  ^e  can  perceive  no  sufficient  reason  for  deciding  it  to  be 
for  their  mdem-   ••  1  1       l  •  1 

nity  ;—  which,  liable  thereto,  merely  because  the  mortgagor  is  a  co-de- 

wkn^'ow^of  f«"^^^  with  him  in  the  execution.  That  circumstance 
the  mortgagees,  does  not  change  the  quality  of  the  estate  held  by  the 
sale  made' of  a«  mortgagee  ;  and  that  quality  is  the  true  test  of  its  liabili- 
the  interesu,  ty.  Nor  does  it  merge  the  severed  and  distinct  estates 
p[e  entire  :he?d  ^^'^  ^Y  mortgagor  and  mortgagee,  into  one. 
that  this  did  not       It  was  contended,  that  the  surrender  of  the  property 

amonnttoawai-    -       •>      ,  .,v       x  ...  .  ^   1  '. 

vcr  or  release  by  Buck ,  Without  communicatmg  notice  of  the  existence 
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of  the  mortgage,  should  estop  him  from  denying  the  va-  Spring  Term 
lidity  of  the  sale,  as  of  an  entire  estate  in  him,  and  should        i  s  8  3  • 
be  treated  as  equivalent  to  a  release  of  his  equity  of  re-      £^]^  ^c, 
demption  to  the  mortgagees  ;  thereby  placing  the  whole         y»- 

estate  in  thein.     But  the  mortgagees  allege,  that  the  sur-  ^* 

render  and  sale  were  made  without  their  privity  or  as-  if£.^**^  ^^[^ 

*  "^  ,        was  DO  aocept- 

sent ;  and  if,  therefore,  this  argument  would  otherwise  ance,)  of  the 
be  of  any  validity ,  it  can  have  none  here,  as  ho  estoppel  up-  ^^J^^^'^fl 
on  Buck  could  work  prejudice  to  them,  and  as  an  actu-  tion,  to  as  to 
al  release  by  Buck  could  not  have  iiad  any  effect,  unless  ^^|^o*r™p^I 
they  had  accepted  it.  It  is  true  Sanders  denies,  that  he  chaser  at  the 
had  any  notice  of  the  existence  of  the  mortgage  ;  but  as  wholeSle;wid 
the  mortgage  'was  recorded  in  due  time,  that  is  an  im-  *^^®'  *^j"« 
material  circumstance  as  between  him  and  the  mort-  pie,wastnoa/^ 
gagees  ;  though  if  he' had  elected  so  to  do,  it  might,  in  A  release  which 
connection  wilb  the  other  circumstances,  have  entitled  has  no'^eci. 
him,  as  against  Buck,  to  hold  his  (Buck's)  equity  of  re-  Denial  of  notice 
demption,  by  virtue  of  his  purchase.  I'his  right  of  San-  S^/t  fTco^S! 
ders,-to  elect  to  hold  Buck's  equity  of  redemption,  does  ia  pfno  avaU  a- 
of  itself  furnish  sufficient  ground  for  making  him  a  de-  ^^  emort- 
fendant,  and  giving  the  court  jurisdiction  as  against  him.  Want  of  notice 
We  need  not,  therefore,  express  any  opinion  whether  m*  wtotT^pi- 
there  are  not  other  sufficient  causes  for  entertaining  ju-  chased  at  a  sale 

_•■•.•  under  an  ez^on 

risdlCtlOn.  againstthemort 

But  we  see  no  cause  for  the  injunction  obtained  by  the  e^or>  may,  in 

complainants,  against  Sanders'  judgment,  and  think  the  title  the  pa/chal 

court  did  right  in  dissolving  it,  with  damages.     It  is  a  J*^i j*"u  ^^^^^^ -^ 

new  pretence,  that  because  part  of  the  defendants  to  the  of  redempdoni^ 

judgment  are  sureties,  and  hs^ve  a  mortgage  from  their  p^^^^^'tit*  * 

principal,  to  indemnify  them,  that  they  shall  enjoin  t^ie  a  bill  to  iore- 

plainiiff  from  proceeding  against  them,  until  they  can  "^^^  "**'*" 

subject  the  mortgaged  property.     Whether  such  a  thing  Sureties  indem- 

could  be  done  under  any  circumstances,  need  not  now  "^^  ^y  ™^^ 
,  -  "^  .     .     gage,caiuiot  de- 

be  deter  mined  j  for  there  are  none  her^  to  authorize  it.  lav  the  creditor, 

The  decree  must  be  reversed  with  costs,  and  cause  re-  ^J^\^^^J^^ 
manded  with  directions  for  a  decree  dissolving  the  in-  gaged  property. 
junction,  with  damages  ;  vacating  and  setting  aside  the 
levy  and  sale  under  the  execution,  and  ordering  a  sale  of 
the  mortgaged  property,  or  so  much  thereof  as  may  lie 
necessary  to  pay  and  satisfy  the  administrator  of  San- 
ders and  the  administrator  of  Blain,  the  debts  severally 
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Spring  Tenn  juc  them,  and  the  costs  of  this  suit ;  and  if  the  proper-* 

1 8S8.  ly  should  noi  gell  for  enough  to  satisfy  both  debts,  theiv 

Thompson  ^^  distribute  the  proceeds  prv  raia  between  them. 

Harkm,  Afterwards,  apnn  coivsideration  of  suggestions  filed  by  counsel, 

•  the  court  (by  Judge  NicAoias)  directed  the  following  modifies tioa 
of  the  mandate  : — 


^^'^^^^g^^^S.  The  revernng  order  must  be  so  far  altered  as  to  af- 
iiialbill,biitiw>  firm  with  costs,  so  much  of  the  decree  as  dismiss»es  the 
2JfiJ^2Ii"(Si  ***^  "■  ^^  Sanders'  heirs,  and  so  much  of  the  decree  as 
which  neweom  dissolves  the  injunction  with  damages  must  also  be  af- 
ffirS^eiX  firmed. 

ereeforsomaeh  Jhnd  U  wos further  ordtrtdj  that  the  defendant,  Robert 
diis  court,  u  Sanders'  administrator,  pay  to  the  complaiuantb  theic 
the  Bmendment  g^^,  in  ihis  court  accruing  in  the  cause  after  the  filing  o£ 
^'^  the  amended  bill  in  the  court  below. 


Chancery.  Thompsoii  against  Harlan. 

[  Messrs.  Morhead  and  Brown  for  Plaintiff :  Mr.  Harlan  for  Defendant.] 
From  the  Circuit  Court  for  Todd  County. 

AtrU  !&•  Chief  Jastice  RoBERTsoir  delivered  the  Opinion  of  the  Court. 

Apartypnrcha-  The  circuit  court  decreed  to  the  defendant  in  error,  re* 
rBhe^a'iiai?  ^^^^  against  the  plaintiff,  for  the  amount  of  a  sale  bond^ 
and  afterwards  which  he  had  given  to  the  plaintiff  for  property  which 
chancellor  to^be  ^^  bought  at  a  sheriff's  sale,  under  h  fieri  facias^  levied  at 
rriiered  a^inst  (he  plaintiff's  instance  and  for  his  benefit. 
aiUigingVat  he  '^^^^^  hill  alleges,  that  Thompson  represented  that  the 
bought  upon  the  property  (a  field  of  growing  com^)  was  subject  to  sale  , 
^f^^laintlff,  under  his  execution  ;  but  thi^t,  in  truth,  it  was  the  prop- 
that  the  proper,  ^^y  ^^f  ^ng  Watkins,-and  not  of  Parham,  who  had  plant- 

ty  was  subject  •                 ,                                                             »                      r 

to  the  exectt-  ed  and  cultivated  the  corn,  and  who  was  the  defendant 

hal  ■|hS*'he  '''''?  '""'^®'"  *'®°'®'  *•"**  *''®  *'<"■"  *»«  *•»«  property  of 

mwt  make  o«t  Watkins ;  and  avers,  that  the  defendant  in  error  knew  m 
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tnuch  about  Parham's  right  as  Thompson  did,  and  heard  Spring  Term 

all  the  evidence  which  was  detailed  on  a  trial  of  the  right  ^  s  as. 

of  property,  on  the  day  of  sale ;  and  the  latter  allegation  Thompson 

is  clearly  proved.  ^J: 
There  is  no  sufficient  proof  that  Parham  h^  no  right 


to  the  corn,  or  no  interest  therein  which  was  sabject  to  SoubTMlTunl 
execution.     Several  witnesses  swore  that,  not  long  prior  certainty  aa  to 
to  the  levy  of  Thompson's  execution,  Watkins  had  some  ^en^dlSt^ith^ 
executions  against  Parham,  in  the  hands  of  a  constable  ;  er^on,   or  the 
that  Parham  agreed  that  his  field  of  com,  supposed  to  ^^  in  the  pro' 
contain  about  three  hundred  barrels,  might  be  sold  to  p«rty  levied  on, 
satisfy  those  debts  ;  that  thereupon,  the  field  was  sold  the  complainant 
by  a  private  individual^  and  was  bought  by  Watkins,  who  ^  "'*®^ 
bid  the  amowU  of  his  debts  ;  and  that,  afterwards,  Parham 
gave  his  covenant  to  Watkins  for  two  hundred  barrels 
«  of  eom.'^ 

These  facts  do  not  prove  that  Watkins  had  a  legal  right 
to  the  specific  corn  then  growing,  or  to  all  of  it.  They 
do  not  even  prove  that  he  was  a  bona  fide  execution  cred- 
itor of  Parham — no  judgment  or  executions  having  been 
exhibited.  And' if  he  had  been  such  a  creditor,  the  cove- 
nant, taken  after  his  alleged  purchase,  indicates  an  agree* 
ment,  by  him,  to  take  two  hundred  barrels  of  corn  for 
any  right  which  he  may  have  acquired  to  the  specific  . 
field  of  com. 

Nor  is  there  any  proof  that,  if  Watkins  had  a  right  to 
two  hundred  barrels  of  the  corn  growing  in  the  field 
which  was  sold,  the  plaintiff  in  error  had  no  interest 
which  was  valuable  and  vendible  ;  but  the  contrary  may 
be  fairly  inferred. 

Moreover,  there  is  proof  that  Watkins  and  the  defen* 
dant  in  error  compromised  their  conflicting  claims  to 
the  field  of  com  ;  and  that  (he  defendant  got  a  small  por* 
tion  of  the  corn,  and  said  that  Watkins  was  ^^  to  make 
him  safe.^^ 

Under  such  circumstances,  the  decree  of  the  circuit 
court  cannot  be  sustained,  upon  any  principle  of  equity, 
or  by  the  authority  of  any  adjudged  case.  Before  such 
relief  should  be  decreed  in  favor  of  a  purchaser  against 
the  judgment  creditor,  a  clear  case  should  be  made  out 
against  the  creditor,  ami  in  favor  of  the  purchaser. 
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Spring"  Term 
1838. 


Here  there  isno  proof  of  fraud  ;  no  proof  x)f  a  want  of 
consideration,  or  of  a  failure  of  consideration  ;  nor  any 
proof  of  even  any  injury  to  the  defendant. 

Wherefore,  the  decree  of  the  circuit  court  must  be  re- 
versed, and  tho  cause  remanded^with  instructions  to  dis« 
miss  the  bill. 


Chancekt.  Rice  against  Williams. 

[Mr.  Hag^in  for  Plaintiff:  Mr.  Crittenden  for  Defendant.] 
~     From  the  Circuit  Coitrt  for  Christia^t  Cottnty. 

April  26.  Judge  Nicholas  delivered  the  Opinion  of  the  Coart. 


The  owner  of  a 
land  warrant  ap 
plies  to  a  depu- 
ty surveyor,  to 
have  it  entered 
and  surveyed. — 
The  dep.naving 
another  wfurrant 
in  hia  posses- 
sion, anticipates 
the  present  ap- 
plicant, enters 
that  other  war- 
rant upon  the 
land  %»hich  he 
intended  to  ap- 
propriate, pro- 
cures a  transfer 
ofthe  warrant  to 
himself,  and  has 
the  land  survey- 
ed, accordingly, 
the  same  day. 
The  applicant's 
warrant  is  also 
entered  imme- 
diately after. the 
other,  and  the 
survey  made  the 
next  day,  cov- 
ering- most  of 
the  land  so  ap- 
propriated ,  by 
the  deputy.  The 
applicant    then 


This  writ  of  error  is  prosecuted  to  reverse  a  decree, 
asrainst  Rice,  for  the  release  and  conveyance  to  Williams, 
of  so  much  bf  a  hundred  acres  of  iand  patented  to  Rice, 
as  conflicts  with  another  hundred  acres  patented  to  Wil- 
liams. 

The  case,  when  stated  most  favorably  for  Williams, 
is  in  substance. this  : — he  had  a  land  office  warrant,  for 
one  hundred  acres,  and  applied  to  the  plaintifi*in  error, 
Sarpuel  Rice,  as  deputy  for  his  father,  Claiborne  Rice, 
who  was  surveyor  of  Muhlen burgh  county,  to  enter  the 
warrant,  and  have  it  surveyed. — Samuel  Rice  had  at 
the  time,  another  warrant  for  one  hundred  acres,  in  fav- 
or of  E.  Watkins,  which  had  been  placed  in  his  hands  . 
some  time  previous,  to  be  entered,  with  the  view  of  hav- 
iner  it  located  and  surveyed,  but  which  he  had  neglected 
to  have  entered.  This  application  was  made  at  the  house 
of 'Samuel  Rice;  they  went  together  to  the  house  of  Clai- 
borne Rice,  where  the  surveyor's  book,  in  which  appli- 
cations for  surveys  were  made,  then  was,  *with  the  os- 
tensible purpose  of  making  the  entry  for  Williams  ;  and 
on  the  way,  Williams  probably  disclosed  to  Samuel  Rice^ 
the  land  he  wished  to  appropriate.  When  they  got  near 
the  house^  Samuel  Ric^  stepped  forward,  entered  the 


Digitized  by  VjjOOQIC 


files  his  bill  in 
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house  first,  and  demanded,  in  the  presence  of  the  fami-    Spring  Term 
ly,  to  have  the  warrant  in  the  name  of  Watkins  entered,        ^  8  33, 
and  finding  the  book  lying  on  the  table,  proceeded  im- 
mediately to  enter  the  application  in  favor  of  Waticins' 
warrant.  At  this  time,  Claiborne  Rice  was  at  work  in  an. 
adjoining  field,  where  he^  was  sought  by  Williams,  who  ^  ^^_ 

demanded  to  have  his  application  entered,  and  his  war-  pel  the  dep.  to 
rant  surveyed.  When  they  came  to  the  house,  Williams  {^Jfe^^!  held 
again  renewed  his  demand;  but  the  principal  surveyor,  that,  as  the  war- 
finding  what  had  been  done  in  Iiis  absence,  determined  ^^  ^^  ^  - 
that  Watkins'  warrant  was  entitled  to  precedence^  and  ^^  ^'^  hands,  as 
that  the  entry  of  the  application  must  stand  as  made.        hibiTed  by^aw^ 

As  soon  as  Samuel  Rice  had  made  the  entry,  he  sent  ^^^^  appropri- 
some  miles  to  Watkins,  and  obtained,  after  the  lapse  of  hi^eif,"^d  m 
«in  hour  or  two,  his  authority  to  use  and  locate  the  war-  J®  ™*«^f  'f^i»'- 
rant  for  his,  Samuel  Rice's,  benefit,  and  caused  it  to  be  mation,  howev- 
sttrveyed  the  same  day.  Williams  had  his  warrant  also  {epi2|^®*J;h^ 
tsntered  the  same  day,  and  surveyed  the  next  day,  upon  eery  could  af. 
most  of  the  land  surveyed  for  Samuel  Rice,  the  survey-  piJ^*  j^^ 
or  refusing  to  make  the  survey  sooner.  dress. 

The  case  has  been  argued  at  the  bar,  upon  the  predi- 
cation, that  under  all  the  circumstances,  Williams  had 
acquired  the  prior  right  to  have  his  application  first  en- 
tered^ and  his  survey  first  made.  We  cannot  concqr  in 
the  correctness  of  this  view  of  the  case,  and  it  is  conse- 
quently unnecessary  to  investigate  the  justness  of  the  in* 
ferenc^s  deduced  from  it. 

If  it  be  conceded,  as  we  think  it  must  be,  that  a  depu- 
ty surveyor  is  competent  to  receive  and  enter  an  applica- 
tion, it  is  obvious  that  the  warrant  in  the  name  of  Wat- 
kins, was  not  only  fairly  entitled  to,  but  did  receive,  pre- 
cedence and  priority,  by  reason  of  the  prior  application 
and  entry  in  its  favor.  It  should  properly  have  been  en- 
tered some  time  previous  to  the  day  on  which  it  was  ac- 
tually done.  If  then,  Samuel  Rice,  instead  of  procuring 
the  use  of  the  warrant  for  his  own  benefit,  had  inform- 
ed Watkins  of  the  vacant  land  which  Williams  purposed 
locatinsr,  and  had  thereby  enabled  or  induced  Watkins 
to  have  his  survey  made  on  that  land,  there  could  be  no 
doubt  that  Watkins  would  have  held  it.  The  case,  there- 
fore, is  limited  down  to  the  enquiry,  whether  the  fact  of 

25 
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Spring  Tcrai    j^j^  having  procured  the  use  of  the  warrant,  and  locat* 
*****        ed  the  land  for  his  own  henefit,  places  him  in  a  so  far 
wor?e,  or  different,  situation,  as  to  authorize  the  decree 
of  the  circuit  court. 

If  Rice  received  the  information  as  to  the  vacant  land 
from  Williams,  whilst  applyinff  to  him  to  have  his  war- 
rant entered  and  surveyed,  (which,  however,  is  positive- 
ly denied,  and  the  proof  is  not  satisfactory  to  reHnt  the 
denial  of  the  answer,)  it  mifi^ht  not  be  very  credit ^^hle  to 
his  morals,  either  as  a  man,  or  an  officer,  that  he  should 
have  availed  himself  of  information  so  obtained,  to  benefit 
either  himself  or  another,  to  the  prejudice  of  Williams. 
StilK  as  this  court  has  frequently  remarked,  it  is  not  eve- 
ry departure  from  the  strict  rules  of  moral  rectitude,  that 
will  authorize  an  action  at  law,  or  constitute  a  srround 
for  relief  in  equitv.     If  A  discloses  to  B  how  an  advan- 
tageous speculation  can  be  made  in  propertv,  and  con«« 
feults  with  him,  as  a  friend,  as  to  the  exjiediency  of  the 
purchase,  if  B  should  forestall  him  by  makin?  the  pur- 
chase for  himself,  the  code  of  honor  would  no  doubt  con- 
demn the  conduct  of  B  ;  but  the  civil  code  could  ^ive  A 
no  redress.     That  case  and  this  are  alike,  except  that  the 
official  station  of  Rice  may  be  supposed  to  jrive  a  deep* 
er  tint  to  the  character  of  the  delinquency.  But  that  cir- 
cumstance alone  cannot  so  alter  the  attitude  of  the  cases 
as  to  produce  an  entire  difference  tn  the  result.  Whether 
survevors  and  their  deputies  should  not  be  prohibitecl 
from  makin^r  appropriations  for  their  own  benefit,  alto- 
gether, is  another  question,  which  addresses  itself  to  an* 
other  department  of  the  government  exclusively.     But 
so  lon^  as  they  are  not  thus  prohibited,  we  can  only  test 
their  conduct  in  this  particular,  by  the  same  rules,  as  are 
applicable  to  that  of  other  citizens.  We  know  of  no  laiv 
that  requires  them  to  keep  their  information  of  vacant 
land,  no  matter  how  obtained,  for  the  exclusive  use  of 
applicants  generally,  or  for  that  of  the  particular  indi- 
vidual from  whom  they  may  have  chanced  to  have  de- 
rived their  information. 

The  decree  must  l»e  reversed,  with  costs,  and  the  cause 
remanded  with  directions  to  dismiss  the  bilK 
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Spring  Term 
18  3  3'. 


hance  VS.  Cowan.  Assumpsit. 

[Messra.  Morehead  and  Brown  for  Appellant :  Mr.  Haggin  and  Mr.  Cowan 
fiur  Appellee.] 

From  the  Circuit  Court  for  Fatettb  County. 

Chief  Juatice^  Robertson  delivered  the  Opipion  of  the  Court. .        Jlprii  27. 

This  is  an'action  of  assumpsit,  institutecTin  the  name  of  Suit,  against  a 
David  Lance,  against  James  Cowan  ;  and  in  which  iudg-   JJ'"'*'*'""©.  in 

.  />  ,  ,  •'  ^^o      tne  name  of  an 

ment,  on  facts  agreed,  was  rendered  for  the  defendant.  individual  who 

The  fact?,  as- agreed,  are  these:— Lance  robbed  one  cy,^d^dh^- 

Green  of  a  thousand  dollars,  exchanged  two  hundred  and  ^P^  °^*? ^'^^ 

fifty  dollars  thereof  for  that  amount  in  notes  of  the  Bank  re^ver'^Jfor'thS 

of  the  United  States  ;  was  apprehended,  indicted  and  T  ^^^^'^f"*). 

...  i.i_  ^"®  «»nJ0unt  ol 

convicted,  and  thereupon  sent  to  the  penitentiary  for  the    the note8,v. hich 

felony.     During  the  pendency  of  the  prosecution,  the    gSt/'^^th^'^hi 

two  hundred  and  fifty  dollars  wei»  deposited  for  safe-    atto.  and  v  ^, 

keeping,  with  the  defendant,  Cowan,  who  was  the  pro-    ofSLXtS 

secuting  attorney.    Lance  drew  an  order  on  Cowan,  and    ^heni  up  to  the 

in  favor  of  Hunt,  for  one  hundred  dollars,  which  he  the^Jn^n^^^^ 

protested ;  and,  after  the  conviction,  Cowan  restored  to    stolen. 

Green  the  two  hundred  and  fifty  dollars  ;  and  thereupon 

this  suit  was  brought,  (for  the  benefit  of  "  Hunt  and 

Curd,")  to.  recover  the  amount  thus  delivered  by  Cowan 

to  Green. 

The  fact  that  the  suit  purports  to  be  for  the  benefit  of 
Hunt  and  Curd,  cannot  help  the  nominal  plaintiff ;  for, 
unless  he  could  recover  for  his  own  benefit,  he  cannot 
obtain  a  judgment  for  others. .  Nor  can  the  drawing  of 
the  order  affect  the  merits  of  the  case.  Cowan  ought  not 
to  have  accepted  it,  and  did  not  accept  it ;  and  therefore^ 
lie  incurred  no  liability  in  consequence  of  it. 

Upon  the  conviction.  Green  had  a  legal  right  to  resti-  upon  the  con- 
tution.  When  the  thief  shall  have  converted  the  thing  viction  of  a  thief 
stolen  into  any  other  thing,  ^Uhe  otcner  may  have  the  pro-  owner  iflentitied 

,      , .  to  Festoration  of 

the  thing  stolen,  or  its  produce :  the  thief,  or  robber,  and  bis  assigns,  have  no  claim  to  it, 
and  can  maintain  no  action  to  recover  it. 
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Spring  Term    duce  instead  of  the  specific  chaUeV^    1    CMUy^s  Grim.  Law^ 
1 8  :i  3  •       g20;  and  restitution  of  stolen  goods  may  be  obtained,  from 
even  a  bona  fide  purchaser  from  the  felon — ^^  spoliatus  de- 
bet^  ante  omniaj  restitui.     ChiUy^  supra^  and  4  'Black$tone^9 
Com,  363. 

^8tol£l7^o^  The  fourteenth  section  of  a  Kentucky  statute  of  1805^ 
erty  may  have  declares  thai  the  court  ^'  rendering  judgment  "  of  convic 
^onafid/^^  ^*^?»  ^^^^^  "^*  ^^  restitution  after  "  the  term  ai  which  Uie 
i:^ata€t.  conviction  was  had."     But  that  statute  does  not  affect  the 

owner's  right  of  recaption,  or  his  right  of  action  :  such 
rights  previously  existed  and  still  exist.  See  the  authori- 
ties, supra. 

Cowan  ^as  the  depositary  of  the  law.  Green  bad  a 
right  to  the  deposite  ;  the  robber  had  no  right  to  it ;  and, 
as  soon  as  the  judgment  of  conviction  was  pronounced^ 
Cowan  had  a  perfect  right,  legal  and  moral,  to  restore 
the  money  to  tlie  true  owner.  Surely,  the  law  did  not 
impose  on  Cowan  the  duty  of  restoring  tlie  spoil  to  the 
thief,  nor  imply  an  assumpsit  to  do  so.  If  it  did,  it  would  * 
be  obnoxious  to  the  charge  of  retoarding  felony  ;  and 
then  it  might  be  truly  said  that  Lance,  alter  being  con- 
victed for  robbing  Green,  can  also  rob  Cowan  according 
io  law. 

In  such  a  ease  there  is  no  foundation  whatever  for  an 
action  of  assumpsit.  Lance  had  no  right  to  the  two  hun- 
dred and  fifty  dollars,  and  cannot,  therefore,  recover  any 
part  of  it  from  Cowan,  who  delivered  it  to  the  person 
who,  alone,  had  any  right  to  it,  or  to  any  part  of  it. 
Judgment  affirmed. 
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Spring  Term 
1833« 


Stone's  Administrators  &c.  against  Halley,    Chancert. 

[Mr.  Chinn  for  Plaintifis :  Mr.  Hanion  for  Defendant.] 
From  the  Circuit  Court  for  Clarke  County. 

Judge  Nicholas  delivered  the  OpinioD  of  the  Court.  April  29. 

Halley  filed  his  bill  against  Jesse  Stone  and  the  widow>  Statement  of th* 
administrators  and  heirs  ef  Wiiliatn  Stone,  deceased,  to  ^^^' 
subject  the  interest  of  Jesse  in  the  estate  of  William,  as 
one  of  his  children,  to  the  payment  of  an  unsatisfied 
sjudgment,  which  he  held  on  Jesse.  Pending  die  suit, 
the  widow  died,  and  by  an  amended  bill,  he'  prayed  to 
subject  the  interest  of  Jesse  io  her  estate  also. 

William  Stone  and  his  said  wife  had  ten  children: 
three  sons  (Jesse,  James  and  Micajah,)  and  seven  daugh- 
ters. Jesse  and  James  each  received  from  their  lather, 
in  his  life  time,  a  tract  of  land,  by  way  of  advancement, 
of  the  value  of  fifteen  hundred  dollar^.  Jesse  also  recei  ved, 
in  money  and  personalty,  two  hundred  and  eighty  five 
dollars,  fifty  cents ;  James  two  hundred  and  fifty  dollars ; 
Micajah  seven  hundred  and  fifty  dollars,  and  the  seven 
daughters  one  hundred  and  fifty  dollars  each.  After  the 
death  of  William  Stone,  his  land  was  sold,  by  assent  of  ' 
his  heirs,  for  two  thousand  nine  hundred  and  sixty  dol- 
lars. Two  thirds  of  his  slaves,  of  the  value  of  three 
thousand  one  hundred  and  fifty  dollars,  were  distributed 
among  Micajah  Stone  and  the  seven  daughters ;  after  the 
widow's  death,  the  other  third  of  the  slaves  were  sold 
for  one  thousand  nine  hundred  and  thirty  five  dollars, 
eighty  one  cents  ;  and  the  net  proceeds  of  his  personal- 
ly was  one  thousand  six  hundred  and  seventy  two  dol-~ 
lars,  thirty  two  cents.  From  which  it  appears,  that 
Jesse  and  James  had  each  been  advanced  in  land,  more 
than  their  respective  shares  of  the  whole  real  estate  and 
ditves,  and  in  personalty  nearly  to  the  amount  of  their 
respective  shares  in  the  whole  personal  estate. 
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Spring  Term        Thg  ^ej  proceeds  of  the  widow's  estate,  after  deduct* 

1  S  S  3 

s^^^^^       ing  a  legacy  of  six  hundred  dollars,  to  Micajah  Stoiie,wa» 

Stone's  repU,  two  hundred  and  sixty  three  dollars^  jBixty  four  cents* 

HaUeu        This,  together  with  the  proceeds  of  William  Stune^t»  per- 

sonal  estate,  and  all  the  advancements  in  money  and  |jer- 

sonalty  to  his  children,  was  thrown  by  the  circuit  court, 
into  hotchpot ;  and  a  small  balance  was  thereby  produc- 
ed in  favor  of  Jesse  Stone,  for  which,  and  one  tenth  of 
the  value  of  the  slaves,  Halley  obtained  a  decree. 

In  reviewing  this  decree,  the  principal,  question  pre- 
sented for  determination,  is  the  propriety  of  that  part  of 
it  which  gives  Halley  one  tenth  of  the  value  of  the  slaves. 
This  necessarily  depends  upon  whether  the  advariceiiient 
to  Jesse  Stone,  in  land,  ought  to  have  lieen  brought  inta 
hotchpot,  in  making  partition  of  the  slaves. 
Advancements       It  was  determined  in  the  cases  of  Q;uinn  vs.  /Stoefc((m, 
JobeTr^i^iM^  2  LU,  348,  and  Sovih  vs.  Hoy,  3  Man,  93,  that  advance- 
to  hotcl^t  in   ments  in  slaves  were  not  to  be  brought  into  hotchpot,  in 
S^/crJonSiy"  ^^^  distribution  of  personalty,  and  vice  versa  \  lor  the  ob- 
nor  vice  versa,   vious  reason,  that  slaves  are  not  jiersonalty.    But  we  are 
iSvancements    "^^  aware  of  any  decision,  that  advancements  in  land 
inland.orslaves  shall  not  be.  brought  into  a  division  of  slaves.     The  act 
bebroofbt  into  ^^  HSS,  which  Converts  slaves  into  real  estate,  2  JJig. 
hotchpot  in  the  1155,  declares,  they  shall  descend  as  lands  are  directed 
tber,  or  both.  ~  to  descend  in  and  by  an  act  of  the  Greneral  Assembly,  en- 
titled, an  act  directing  the  course  of  descents.     Former 
decisions  have  fixed  this,  as  a  reference  to  the  act  of 
1785,  1  D^.  435,  the  fifteenth  section  of  which  is  in 
these  words  : — "  Where  any  of  the  chidren  of  the  intes- 
tate or  their  issue,  shall  have  received  from  the  intestate, 
in  his  life  time,  any  real  estate  by  way  of  advancement, 
and  shall  choose  to  come  into  partition,  with  the  other 
parceners,  such  advancement  shall  be  brought  into  hotch- 
pot with  the  estate  descended." 

We  know  no  process  of  reasoning  by  which  advance- 
ments of  land  or  slaves,  can  be  exempted  from  the  opera- 
tion of  the  express  letter  and  unambiguous  import  df 
these  acts,  when  a  partition  is  sought  of  either.  Nor  can 
we  concede,  that  there  is  any  principle  of  policy  which 
ought  to  induce  an  effort  to  create  a  distinction,  not  to 
be  found  in  a  literal  interpretation  of  these  acts.    On  the 
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Contrary,  since  the  decisions  which  have  exempted  slaves    Spring  Term 
and  personalty  from' going  into  hotchpot  with  each  oth-        ^  ^33. 
er,  every  dictate  of  policy,  as  well  as  justice,  requires,  Siane's  rep's. 
that  slaves  and  land  should  be  brooght  and  kept  togeth-  ^* 

er  with  regard  to  this  subject.     Unless  this  be  done,  that   —^ — 

perfectly  fair  and  equal  division  of  aa  intestate's  estate 
among  his  children,  which  our  law  contemplates,  must, 
foany  times,  be  essentially  frustrated.  We,  consequent* 
ly,  consider  the  circuit  court  erred  in  this  part  of  its  de- 
<5ree. 

I'he  next   question  is,  whether   the  advancement  of  Difltriboteemay 
seven  hundred  and  fifty  dollars,  to  Micajah  Stone,  should  TJ^dMbJo^^ 
have  been  thrown -into  hotchpot  with  the  personalty  and  and  retain  bis 
other  advancements.     It  is  not  pretended  .that,  in  the  ■**^*»<^«^t. 
general,  this  could  properly  be  done  ;  for  a  distributee 
certainly  has  the  right  to  retain  his  advancement,  and 
waive  any  claim  on  the  personalty.     But  it  is  thought  A  testatrix,  in 
there  are  circumstances  here  which  authorize  this  part  ™*'^>°«^  ^  *»- 
of  the  decree  of  the  circuit  court.  Previous  to  the  death  wed    langaage 
of  the  widow,  it  was  a  contested  matter  among'  those  p^i^n*'*'^^^ 
concerned,  wiiether  Micajah  was  bound  to  account,  as  reason  for  tbe 
<listributee,for  six  hundred  dollars,  of  the  seven  hundred  {tatanad!^^ 
and  fifty  dollars  advanced  to  him.     The  widow,  after  ment  made  by 
devisinir  six  hundred  dollars  to  Micajah;  and  directing  the  I^!*would 
the  balance  of  her  estate  to  be  divided  as  if  she  had  made  ^  t>ronirht  into 
no  will,  proceeds  thus  : — "  1  further  wish  to  leave  on  re-  that  'he  wTaid 
cord,  my  reasons  for  making  the  donation  I  have  to  my  not  retain  th«*ad- 
son.     It  is  in  consequence  of  my  husband's  releasing  him  claim  the  legaoy 
from  the  payment  of  a  note,  by  destroying  the  same,  ^^^' 
which  he  did,  as  I  believe,  with  a  design  he  never  should 
account  for  it  in  any  way.    On  hearing  that  some  of  my 
sons-in-law,  intends  pushing  a  law  suit  to  bring  the  above 
named  note,  or  rather  its  amount,  into  a  general^  which 
act  I  disapprove  of,  and  take  this  method  to  settle  the 
difference." 

We  think  it  fairly  inferrible  from  this  language,  that 
the  testatrix  intended  the  six  hundred  dollars  to  be  paid 
to  Micajah,'Only  on  condition  of  his  being  made  to  ac- 
eount  for  a  like  sum,  as  a  distributee  of  his  father.  She 
certainly  did  not  contemplate  his  withholding  the  six 
hundred  dollars  advanced  by  the  father,  and  receiving 
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Spring  Teim    that  devised  by  her  also.    Her  intent  was  to  make  good, 
18  8  8.        ^1^^^  gi^^  believed  to  have  been  the  intention  of  her  bus. 
Stone's  rep'B.  band,  that  Micajah  should  receive  sit  hundred  dollars 
^         more  of  his  estate  than  his  other  children,  and  which  in- 
A — ?f!^ —  tention  she  supposed  would  be  defeated  unless  she  made 
him  an  equivalent  in  this  way.    If  she  had  intended  it  as 
an  unqualified  and  unconditional  act  of  bounty  on  her 
own  part,  there  would  have  been  no  need  for  setting 
forth  so  particularly  her  reasons  for  the  devise  to  him, 
and  they  would  most  probably  have  been  omitted,  as 
they  would  have  been  no  way  pertinent,  but  wholly  in- 
applicable as  reasons  for  an  unqualified  bounty  from  her- 
self.   As  then  he  could  not  take  the  devise,  and  withhold 
accounting  for  the  advancement  both,  and  as  it  was  most 
for  his  interest  to  take  the  devise  and  account  for  the 
advancement,  the  court  did  i^ight  in  treating  it  in  that 
way. 
A  distributee  ».       This  mode  of  adjusting  the  personalty,  produces  a 
graeiiigto  take  ^mall  sum  in  favor  of  Jesse  Stone  ;  and  if  there  was  no- 
(hone  andwid-  thing  in  his  way,  Halley  would  be  entitled  to  the  decree 
hi^'ri^t^r^  rendered  in  his  favor  therefor.    But  it  is  proved,  that,  at 
tribiitioii,heand  the  time  of  distributing  the  slaves  and  personalty,  Jesse 
uchi>ftbBLSt   Stone  was  present,  and  in  consideration  of  a  horse  and 
by  btU  filed  af-  saddle  then  given  him,  and  what  he  had  received  in  his 
ineiit,aroboiaid  f&ther's  life  time,  waived  any  claim  as  a  distributee  of 
^y  '^-  Mie  estate.     The  horse  and  saddle  were  worth  within  a 

few  dollars  as  much  as  he  could  have  obtained  from  his 
father's  estate.     This  transaction  took  place  before  the 
institution  of  Hiilley's  suit,  and  we  think  he,  as  well  as 
Jesse  Stone,  should  be  bound  by  it.     The  consequence 
was,  that  Halley  was  entitled  to  no  relief  as  against  the 
administrators  and  heirs  of  William  Stone ;  and  the  cx«  . 
tent '  of  his  recovery  must  be  confined  to  Jesse  Stone's 
one  tenth  of  the  net  proceeds  of  his   mother's  estate. 
BUUby  a  credit-       The  decree  must  be  reversed,  with  costs,  and  the  cause 
hell?*' A^cT^o  rfe"**"^®^>  "with  directions  to  dismiss  the  orginal  bill, 
■nbject  the  in-  With  costs,  as  to  the  administrators  and  heirs  of  William 
1^  "^uTLy^  S*^"®  •  *"<*  "PO"  ***s  amended  bill,  to  render  him  a  de- 
ment of  a  debt,  cree  against  the  executor  of  Mrs.  Stone,  for  twenty  six 
en  against  ^the  <f<>li^>'s,  thirty  six  cents,  hut  without  costs  against  any  of 
debtor  only.       the  defendants,  except  Jesse  Stone. 


Digitized  by 


Google 


OF  APPEALS  OP  KENTUCKY.  201 

Spring  Term 
1883. 

'id  201 
IW    ^     i 

Gore  against  Stevens  &c.  Ckancbet.  d«»^)| 

[Messrs.  Wickliffe  and  Wooley  for  Appellant :  Mr,  James  Trimble,  Mr.  5i . 

Hanson,  and  Mr.  U.  B.  Chambers  for  Appdlees.] 

From  the  Circuit  Court  tor  Montoomert  Countt. 

Judge  UxDSEWOOD  delivered  the  Opinioa  ofihe  Court.  Jljpril  80. 

Stetens  aiid  bis  wife  filed  their  bill,  to  have  partition  Faets  and  eir- 
of  a  thousand  acres  of  land,  among  the  devisees  of  John  J^*«»«««  <^ 
Gore,  senior,  according  to  the  provisions  of  his  will. 

With  the  decree  of  the  court,  all  the  parties,  except 
Benjamin  Gore,  the  appellant,  seem  to  be  satisfied.  He 
claims  more  land  than  the  court  has  decreed  to  him,  un- 
der the  following  facts. 

It  seems  that  the  testator  was  the  patentee  of  one  thou- 
sand acres  of  land,  situated  in  the  county  of  Montgom- 
ery. As  early  as  1797,  the  appellant  removed  from  Vir- 
ginia,— where  his  father,  the  testator,  lived,  and  where  he 
dieJ,  and  settled  upon  a  part  of  the  thousand  acres« 
Some  time  thereafter,  John  Gore,  junior,  who  had  re- 
moved from  Virginia,  and  settled  on  the  same  tract,  be- 
fore his  brother  Benjamin,  caused  two  hundred  acres  to 
be  laid  off,  by  mefes  and  boudds,  for  the  appellant,  in- 
cltiding  his  settlement.  In  thus  laying  off  the  two  hun- 
dred acres,  John  Gore,  junior,  acted  as  agent  for  his  fa- 
ther, and  upder  authority  from  him.  In  1810,  or  1811, 
two  deeds  were  prepared  in  this  state,  and  sent,  by  John 
Jamerson,  to  Virginia,  for  the  purpose  of  having  them  ex- 
ecuted by  the  patentee — conveying  by  one  of  the  deeds 
the  two  hundred  acres  laid  off  for  Benjamin  Gore,  to 
him  ;  by  the  other  deed,  two  hundred  acres  of  the  one 
thousand,  to  John  Gore,  junior,  which  had  been  laid  off 
by  metes  and  bounds  for  him.  Jamerson,  as  agent  for  the- 
two  sons,  carried  the  deeds  to  Virginia,  and  they  were 
executed  by  their  father,  and  delivered  to  Jamerson, 
who  deposited  them  with  the  clerk  of  Culpeper  coun- 
ty court,  for  the  purpose  of  having  their  execution  prov- 
26 
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Spring  Term  ed  before  liim,  by  the  subscribing  witnesses,  the  testator 
•**'*•  being  too  infirm  at  the  time  to  go  before  the  clerk,  to  ac- 
knowledge their  execution.  Jamerson  returned  to  Ken- 
tucky before  the  execution  of  the  deeds  was  proved, 
leaving  them  with  the  clerk.  The  testator  thereafter 
addressed  a  note  to  the  clerk,  requesting  that  the  deeds 
might  be  sent  to  him,  and  it  was  accordingly  done.  Up- 
on the  day  of  the  publication  of  his  will,  the  deeds  were 
thrown,  into  the  fire  and  consumed. 

The  will  gives  one  hundred  and  twenty  five  acres  of 
the  thousand  to  Fanny  Gore,  and  directs  that  the  balance 
should  be  equally  divided  among  his  other  children,  all 
of  whom  are  named  in  the  will,  and  from  which  it  ap- 
|)ears  there  were  six  besides  Fanny. 

Patsey  Reynolds,  named  by  the  testator,  as  a  devisee, 
and  one  of  his  daughters — for  whom  a  sixth  part  of  the 
thousand  acres  was  intended,  after  deducting  the  devise 
of  one  hundred  and  twenty  five  acres,  to  his  daughter 
Fanny — was  dead  at  the  time  the  will  was  executed.  The 
court,  in  the  decree,  assigned  the  portion  thus  devised, 
to  William  Reynolds,  heir  of  said  Patsey. 

In  1804,  Warner's  lessee  recovered  a  judgment,  in  an 
action  of  ejectment,  against  Benjamin  Gore.  Warner 
claimed  under  a  patent  for  five  hundred  acres,  elder  than 
that  of  John  Gore,  senior.  Benjamin  Gore  confessed 
the  judgment,  reserving  equity.  In  1813,  Warner  con- 
veyed his  five  hundred  acres  to  George  Horine,  who,  in 
1815,  conveyed  the  same  to  Benjamin  Gore,  with  the 
exception  of  one  hundred  and  twenty  acres  conveyed  to 
James  Bourn,  and  a  parcel  to  Reuben  McDonald. 

In  1809,  James  French  conveyed  to  Benjamin  Gore, 
two  hundred  and  fifteen  acres  of  land,  including  his  res- 
idence. The  title  which  French  thus  passed  to  Benjamin 
Gore,  is  founded  on  a  patent  to  John  Edwards,  of  older 
date  than  4 hat  to  John  Gore,  senior. 

Benjamin  Gore  insists,  that  he  has  a  right  to  hold  the 
land  covered  by  the  deeds  from  his  father,  French  and 
Horine.  But  the  court  disregarded  his  title  thus  set  up, 
and  permitted  him  to  claim  only  under  the  will  of  his 
father. 
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It  appeared,  in  proof,  that  Benjamin  Gore  had  receiv-  ^pnng  Tenn 
cd,  under  the  will,  slaves  and  money.  There  was  a  de-  tlt^ 
vise  to  him  of  one  hundred  acres  of  land  on  Salt  River ; 
but  it  does  not  appear  that  he  ever  took  possession  of  it, 
or  in  any  way  used  or  set  up  claim  to  it.  There  is  tes- 
timony conducing  to  shew,  that  the  testator  had,  in  his 
life  fime,  conveyed  hislaqdon  Salt  River  to  his  son  John. 

Two  questions  arise  upon  the  preceding  facts:    1st.  Is  Qnestionsto  be 
Benjamin  Gore  estopped  or  precluded,  from  setting  up 
a  title  adverse  to  that  of  his  father  ?    2nd.  If  he  is,  does 
the  decree  give  him  as  much  land  as  he  is  entitled  to  ? 

There  are  two  grounds  upon  which  it  is  contended, 
that  Benjamin  Gore  .cannot  set  up  titles  inconsistent  with 
his  father's  patent.  First — The  fact  that  he  entered  un- 
der his  father's  title,  and  held  as  a  tenant,  or  quasi  tenant, 
under  him.  Second— The  fact  that  he  received  benefit 
from  the  will :  and  therefore,  it  is  contended,  he  cannot 
now  set  up  a  defence  inconsistent  with  the  will. 

It  satisfactorily  appears,  that  Benjamin  Gore  entered  A  judgment  of 
under  the  title  of  his  father,  and  held  for  some  time  as  T^^tStTdS- 
his  tenant.'  But,  by  the  judgment  in  ejectment  the  rela-  ^roys  the  re- 
tion  which  he  bore  as  tenant,  to  his  father,  was  destroy-  Um^dhb^iand 
ed,  and  thereafter  he  was  at  liberty  to  make  terms  with  lord;  and  the  te- 
the  successful  claimant,  or  others  holding  superior  titles,  without  waiting 
It  was  not  necessary  for  him  to  wait  until  actually  evict-  ^^  *^'  ^' 
ed  by  the  habere  faciasy  before  he  could  be  permitted  to  puichase  any  oil 
purchase  in  the  adverse  titles.  1™^^^'  ^ 

Tbei-e  is  no  foundation  for  imputing  fraud  to  Benjamin 
Gore  on  account  of  the  confession  of  judgment.  We, 
therefore,  perceive  no  reason,  why  he  is  not  entitled  to 
the  full  benefit  of  the  jiatents  to  Warner  and  Edwards, 
unless  it  can  be  found  in  the  second  ground  of  objection. 

It  is  one  of  the  leading  maxims  in  equity,  "  that  a  per-  ^  jeviaee  can- 
son  shall  not  claim  an  interest  under  an  instrument,  not  daim  and 
whether  a  deed  or  a  will,  without  giving  full  efiect  to  \^'^^  j* 
that  instrument  as  far  as  he  can." — "  If  the  testator  gives  that  of  the  tea- 
what  is  not  his  property,  but  which  he  supposes  to  be  d^ied°to  him! 
his,  and  gives  to  the  person  whose  property  it  is,  an  in-  ^^^\^J^ 

viae  or  legacy 
wider  the  will.  He  mnat  acquiesce  in  the  testator'a  right  to  tbe  disputed  property,  and  anr- 
reader  it  to  the  devisee  to  whom  it  is  given,  or  forego  the  benefit  of  any  devise  or  legacy  to 
himself. 
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Spring  Tenn    tcrest  by  his  will,  that  person  wili  not  be  permitted  10 
1^88^.       defeat  the  disposition  where  it  is  in  his  power,  and  yet 
take  under  the  will  >  and  the  same  rule  applies,,  though 
the  testator  knew  he  had  no  right  to  dispose  of  the  lands, 
and  yet  knowing  it,  takes  upon  himself  to  dispose  of 
them.     No  principles  are  better  established  by  authority 
than  the  foregoing,  which  are  ei^tracted  from  2  JUaddock's 
Chancery,  48.     It  resiUts  from  their  application,  that  if 
the  testator  knowingly  attempted  to  devise  land  which 
belonged  to  his  son  Benjamin,  and  in  the'saroe  will,  made 
a  provision  for  his  said  son,  he  could  not  claim  the  bene- 
fit of  such  provision,  without  surrendering  the  title  to 
the  land  in  favor  of  the  devisee^  to  whom  it  may  have 
been  given.    If  Benjamin  Gk)re  were  proceeding  to  re- 
cover the  money  which  he  was  entitled  to  under  thrf  will, 
there  can  be  no  doubt,  but  the  chancellor  would  comi>el 
him  to  abide  by  all  the  provisions  of  the  will,  before  af- 
fording him  relief.     It  would  be  competent  to  compel 
him  to  make  his  election,  whether  he  would  claim  under, 
or  against,  the  will. 
Where  a  devi-       But  his  counsel  contend,  that  he  is  not  asking  the  chan- 
■ee,whoclaUM   cQllor  for  relief;  on  the  contrary,  it  is  urged  that  he  i» 
Zny  '  dl^k^'  acting  in  defence  of  his  fire-side.    We  think  his  attitude 
by  a  ti^®  »^  can  make  no  difference.     As  complainant,  or  defendant, 
^testotor.at  he  must  equally  submit  to  all  the  provisions  of  the  will, 

isepu  and  re-  ^p  renounce  its  benefits.     He  Las  already  taken  its  bene^ 
ceiveB  oilier  prO'  .  •       js 

petty bequettb.  fits.     Shall  be  now  sav,  "  I  ought  not  to  have  received 
•d  to  himnilM  them  ? »    We  cannot  tolerate  such  a  defence.  The  act  of 

the  same  will,—  .    ,         ,  i>    i  'ii    *  1 

it  ifl  tantamount  receivmg  the  benefits,  or  legapies,  of  the  will,  is  an  eiec- 
iSirhe^^wTbi  ^ion  to  abide  by  its  provisions,  if,  at  the  time,  he  had  a 
.compeUedtosHT  knowledge  of  all  his  rights.  We  infer  from  the  proof, 
T^^y  dJim^o  that  the  accounts  of  the  estate  had  been  so  far  settled  and 
the  other  devi-  adjusted,  that  he  knew  all  the  facts  necessary  to  enable 
'^'  him  to  make  his  election,  in  such  manner  as  to  promote 

his  interest.  It  may  be,  that  he  will  gain  more  by  sub- 
mitting to  the  win,  and  a  partition  of  the  land,  and  tA- 
ing  his  share  of  the  slaves  and  personal tyjl hen  he  would 
do,  were  he  to  renounce  all  interest  in  the  slaves  and 
jiersonalty,  and  hold  the  land  to  the  extent  of  his  claim. 
Under  such  circumstances,  having  accepted  his  share  of 
the  slaves  and  personal  estate,  and  not  having,  in  his  an- 
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> 
twer,  proposed  or  offered  to  return  them,  he  should  be  Sprjng  Term 
compelled  to  abide  by  it,  as  an  efedion,  and  should  not  isi<3. 
be  permitted  to  change  his  mind,  as  subsequent  circum* 
stances  may  unfold  diflRsrent  views.  '^  In  a  case  ( says 
Maddoeky  2  Vol.  55,)  where  a  widow  had  confliaing  in* 
terests  under  her  marriage  settlement,  and  her  husband'^ 
will,  and  she  proved  the.latter,  acted  under  it,  ^ind  re- 
ceived rents  for  six  years,  she  was  considered  as  having 
made  an  election."  The  same  author  (2  Voh  60,)  says  : 
'^  Where  a  party  has  made  an  election,  and  *  proceeds, 
contrary  to  such  election,  to  recover  estates  at  law,  an  in- 
junction will  be  granted  to  restrain  him.".  The  facts 
shew  that  the  requisite  essential  to  an  elecOony  may  be 
found  in  the  conduct  of  Benjamin  Gore,  in  accepting  his 
share  of  the  personalty.  Roper  09  Ltgades^  2  Vol.  389. 
We  cannot,  therefore,  sulBfer  him  now  to  set  up  titles  de- 
rived from  the  patents  to  Edwards  and  Warner,  and  the 
burnt  deed  in  opposition  to  the  will.  The  case  of  Groves 
vs.  Kenmn  etyx.  6  Mon.  632,  does  not  militate  against 
the  foregoing  view. 

It  remains  to  enquire,  whether  the  quantity  of  land  al-  2nd  question. 
lotted  to  Benjamin  Gore,  is  as  much  as  he  was  entitled  The  heir  of  a 
to.    Patsey  Reynolds  was  dead  before  the  making  of  the  aree^^'ho''  !^ 
will.     If  the  devise  in  her  favor  be  regarded  as  lapsed,  <^^d  when  th« 
so  that  it  cannot  pass  to  her  son,  then  the  portion  allot-  ^^  died'  before 
ted  to  Benjamin  Gore,  should  be  increased,  by  adding  to  theieatato^does 
his  share.  There  are  no  wordsf  in  the  will,  going  to  shew  perty  so  giv^ 
that  the  testetor  had  in  his  mind  a  ion  of  Patsey  Key-  j^  jj^  "^  l^^ 
nolds.  How  then  can  the  son  take  the  devise  to  the  moth-  vise. 
er,  she  being  dead  before  the  will  was  executed  >P  He  can- 
not do  it  from  any  words  in  the  will,  and  we  h^ave  no 
l^gal  authority   to  substitute  him  in  the   place  of  his 
mother.     It  is  clear,  that  he  cannot  make  a  title  to  any 
part  of  the  land,  as  heir  to  his  mother,  because  no  estate 
ever  vested  in  her  under  the  will.     These  positions  are 
fully  sustained  by  Roper  on  Legadeey  2  Vol.  S2(h    It  was 
erroneous,  therefore,  on  the  part  of  the  circuit  court,  to 
decree  to  William  Reynolds,  the  share  which  the  will 
purports  to  give  to  his  mother.  This  would  be  true  even 
if  Mrs.  Reynolds  had  been  alive  when  the  will  was  ex- 
ecuted, and  had  died  before  the  testator.    In  that  event, 
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Spring  Term     as  there  IS  no  provision  shewing  who  was  to  take  the 
18  3  3.       portion  designed  for  her,  it  would  strictly  be  a  lapsed 
Gore        legacy  or  devise ;  and' as  there  is  a  clause  in  the  will  giv- 
▼8.  ing  all  the  residue  of  his  estate,  real  and  personal^  to  cer- 

€ven8<^e.  ^^^^  named  devisees,  among  whom,  neither  Mrs.  Rey- 
nolds^nor  her  son,  is  mentioned,  such  portion  might  prob- 
ably pass  into  the  residuum,  and  go  to  the  residuary  de^ 
visees,  to  the  exdusion  of  Mrs.  Reynolds'  son. 

But  be  that  as  it  may,  as  Mrs.  Reynolds  was  not  Uv- 
/   ing  when  the  will  was  made,  it  is  a  qtiestion^whetlier  the 
/    devise  in  her  favor,  can  be  considered  so  far  in  the  na- 
ture of  a  lapsed  legacy,  or  devise,  as  to  pass  to  the  resi- 
duary devisees  ;  or  whether  the  portion  apparently  in- 
tended by  the  face  of  the  will  for  her,  should  be  consid- 
•    ered  as  so  much  estate,  not  diposed  of  by  the  will, which 
\    should  descend  according  to  the  statute  of  descents. 
Personal  pro-       ^^  *^  ^  regarded  as  a  lapsed  legacy  of  personal  prop- 
jjerfy  of  a  tea-  ertv,  the  law  as  laid  down  in  Roper ^  and  all  the  books 
Sg^[ap^^i^4a^  w^  '^^^®  examined, will  give  the  portion  to  the  residuary 
cies,  or  from  a-  devisees  ;  notwithstanding  the  probability  that  the  testa* 
pLaes^^^^y  tor  would  have  given  it  to  the  heir  of  his  daughter,  had 
**»e  will,  go^  \y^  known  of  her  death.     The  courts,  however,  cannot 
residuary  isga^   seizc  on  that  probability,  and  undertake  to  make  a  will 
tee,  ifany.  Otb-  f^j,.  ||jj^  contrary  to  the  settled  rules  upon  the  subject. 
erwise.«stor«<i/    _^  .     ,  ,  %  -  •   i        •  -ii      t 

estate,  which.  If  it  be  regarded  as  estate  not  embraced  by  the  will ;  it 
devSro  orw£ch*  ^'^®  testator  can  be  considered  as  dying  intestate  in  re. 
from  any  other  spect  to  it,  then  it  wiU  passtto  his  heirs  by  descent,  and 
^^''^*^;PJ^^5^  William  Reynolds,  the  grandson,  will  he  entitled  to  a 
scendd  to  '  the  small  share  of  that,  which  the  will  purports  to  give  to 
*'®*"'  his  mother.     In  the  one  case,  he  loses  all ;  in.  the  other, 

gets  a  trifle. 

The  residuary  legatee  of  the  testator's  personal  estate, 
if  he  be  general  legatee,  will  be  entitled  to  "  whatever 
may,  by  lapse,  invalid  disposition,  or  other  casualty,  fall 
into  the  residue,  after  the  date  and  making  of  the  will. " 
JRoper,  2  Vol  463.  If  the  provision  for  Mrs.  Reynolds 
had  been  a  bequest  of  money,  there  could  be  no  doubt, 
under  the  authority  of  the  adjudged  English  cases,  that 
the  residuary  devisees  would  take  it,  instead  of  the  next 
of  kin,  or  the  executor.  As,  however,  it  is  a  devise  of 
land,  will  that  alter  the  rule  ?    The  authorities  say  it 
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floes.  A  residuary  bequest  of  personal  estate,  (according 
to  Maddoek^  2  Vol.  93,)  carries  not  only  every  thing  not 
disposed  of,  but  every  thing  that  is  ill  disposed  of,  and 
every  thing  that  in  the  event,  turns  out  not  to  be  dispos- 
ed of,  whether  by  a  partial  revocation  of  the  will,  a 
lapse,  or  by  a  gift  being  void,  or  not  sufficiently  disposed 
of,  or  given  on  a  contingency  which  does  not  happen? 
or  otherwise.''  But  in  this  broad  rule  in  favor  of  the 
residuary  legatee,  Maddock  has  inserted,  by  parenthesis, 
that  the  rule  is  otheneise  as  to  real  estate.  To  shew  that 
the  rule  is  otherwise  in  respect  to  land,  he  cites  ^mbh 
580.  and  1  Fez.  322.  Lord  Camden's  opinion,  as  given 
in  Roper  on  Legacies^  2  Vol  458,  takes  the  distinction  be- 
tween the  personal,  and  real  estate,  and  admits  the  rule 
in  the  one  case  to  be,  that  the  residuary,  general  lega- 
tee will  take  lapsed  legacies,  and  every  thing  which 
does  not  pass  by  the  will,  with  the  exception  of  real  es- 
tate. The  reason  for  the  difference,  may  be  found  in  the 
desire  of  the  courts  to  prevent  the  residuum  from  going 
to  the  executor,  in  the  one  class  of  cases,  and  to  benefit 
the  heir  at  law  in  the  other.  We  shall  adhere  to  the  dis- 
tinction, and  regard  the  portion  of  land  which  would 
have  passed,  undA*  the  will,  to  Mrs.  Reynolds,  had  she 
survived  the  testator,  as  so  much  estate  of  which  he  died 
intestate.  Benjamin  Gore  should  have  his  share  of  this 
land  ;  and  William  Reynolds,  instead  of  the  whole  of 
it,  as  representing  his  mother,  is  entitled  to  a  seventh 
part  only,  as  an  heir  of  his  grandfather. 

Ringo,  &c.  who  may  have  purchased  from  Benjamin 
Gore,  or  any  other  of  the  devisees,  cannot  be  affected  by 
any  partition  made  among  the  devisees  and  heirs,  to 
which  they  are  no  parties.  Nor  will  such  partition  here- 
after, prevent  them  from  asserting  such  rights  as  they 
have,  when  molested.  It  is  very  possible,  that  the  ven- 
dees of  Benjamin  Gore  may  occupy  a  more  favorable 
attitude  than  he  does;  but  of  this  we  can  only  conjecture, 
until  they  are  properly  made  parties,  and  the  nature  of 
their  claims  fully  presented.  We  cannot  now  say,  that 
the  claims  of  such  vendees  will  have  a  material  bearing 
upon  the  division  which  may  be  made  between  the  de- 
visees and  heirs,  or  that  their  rights  will  be  materially 


Spring  Tdrm 
1833. 

^j      Gore 

vs. 
'  Stevens  ^c. 


The  vendees  of 
one  who,  npon 
taking  under  a 
will,  was  com- 
pelled to  relin- 
quish the  land 
which  he  had 
sold  as  his  own, 
but  which  the 
testator  had  de" 
vised  to  others, 
will  be  in  no 
wise  affected  by 
any  partition  a- 
mongthe  devi- 
sees, to  which 
they  (the  ven- 
dees) were  no 
parties. 
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Spriog  Tenn  affected  by  the  sales  which  Benjamin  Gore  has  hereto- 
i8»3*  f^^^  made.  If  the  land  allotted  to  him,  covers  all  that 
Manifee      he  has  sold,  such  allotment  will  inure  to  the  benefit  of 

-,     T"-  ,        his  vendees. 
Jnorruon's  ex 
"""  The  decree  is  reversed,  with  costs,  and  the  cause  re- 

manded, for  proceedings  not  inconsistent  herewith. 


GovKNANT.  Manifee  vs.  Morrison's  Executor. 

[Mr.  Monroe  and  Mr.  James  Trimble  for  Plaintiff:  Mr.  Critten^leii  and 
^  Mr.  Chinn  for  Defoidant.] 

From  the  Circuit  Court  for  Bath  County. 

May  1 .  C hief  Justice  Robe RTSoirdelivQred  the  Opinion  of  the  Court— 

Judge  Nicholas  did  not  sit  in  this  case. 

Constrnction  of  This  is  an  action  of  covenant,  instituted,  in  1830,  by 
conveyance  by  Gcorgc   Manifee  as^ainst   Henry  Clay,  as  executor  of 

executors,    for  James  MorriBon,  for  a  breach  of  a  warranty  of  title,  con- 
warranty       to  ,  ,  "^ 
the   extent '  of  tained  in  a  deed  of  conveyance  alleged  to   have  been 

landTfhIlfnd  ^^^^  ^>'  Morrison  to  Manifee,  in  1805. 
is  lost,  nbe  par-       The  deed  which  was  exhibited  on  oyer,  purports  to 
berefo^edwith  ^^^^  he&ti  a  conveyance  by  James  Morrison  and  Joseph 
interest.'  H.  Daviess,  as  the  executors  of  G^or^e  Nicholas,  and  con- 

tains the  followin*^  covenant  only  : — 

*'  And  the  said  James  Morrison  and  Joseph  H.  Daviess, 
executors  &c.  for  themselves,  their  heirs,  executors  and 
administrators,  to  the  extent  of  their  assets^  the  aforesaid 
tract  of  land  and  premises  unto  the  said  Greorge  Manifee, 
his  heirs  and  assigns,  against  the  claim  or  claims  of  all 
and  every  person  or  persons  whatsoever  claiming  under 
them  the  said  executors,  and  if  the  land  should  be  lost 
by  any  prior  claim,  the  purchase  money  is  to  be  refund- 
ed with  interest  from  this  date." 

This  stipulation  is  awkwardly  drawn  ;  but,  taken  al- 
together, it  imports  a  covenant,  and  but  one  covenant ; 
and  that  is,  that,  in  the  event  of  an  eviction,  Morrison 
and  Daviess,  as  the  executors  of  Nicholas,  should,  to  the 


Digitized  by 


Googk 


^F  APPEALS  OF  KENTCJCKT,  209 

txtent  of  a806to  then  UDaduuDistered,  be  bound  for  the,    Spnn«  T«im 
original  consideration  and  interest  thereon.  Lfl^.* 

Wberefore,  it  resultfl  lliat  4lie  plea  of  pkne  ^dminittrar 
tU,  filed  by  Clay,  is  «  good  defence  ;  and  that  the  de- 
mnrrer  to  it  was  projierly  overruled.  And  it  also  f6l\ 
lows,  that  the  deed,  as  expounded  by  this  court,  does 
not  sostinn  the  declaration,  which  seems  io  be  founded 
Yon  Morrison's  sole  and  indiTidual  warranty,  without  re- 
gard to  his  representative  character,  or  to  the  special 
covenant,  to  be  liable  only  to  the  extent  of  assets.  J 

Judgment  affirmed. 


A  deed  by  an  ez- 
eentor,  will  not 
support  adec*n 
drawn  as  upon 
Ilia  own  .covo- 
naat. 


Daniel  vs.  Bratton  et  ah.  Ejectmem 

[Sir.  Owsley  and  Mr.  Breck  for  Appellant :  Bfr.  Tomer  and  Mc  Ctferton 
for  Appellees.] 

Fbom  tbk  Cine  hit  Cou«t  ron  Madison  Covntt. 
€hi6f  Jastiee  Robehtson  deltvered  the  Opinion  of  the  Court.  ^ay  L. 

This  is  an  action  of  ejectoient^  on  a  joint  and  aeveral  Qnestioosto  ^ 
demise,  in  the  names  of  snndry  persons  claiming  as  tea-  ^^^^^^^ 
ants  m  common,  under  the  will  of  one  Coulter. 

Judgment  of  eviction,  for  the  entire  tract  of  land,  as 
described  in  the  declaration^  having  been  rendered  against 
t^e  defendant  in  the  action >  he  has  appealed  to  this  court. 

Two  question  only  will  be  considered :  1st.  Can  the 
jodgment  for  the  entire  tract  of  land  be  sustained  ?  2nd. 
Did  the  circuit  court  err  in  instructing  the  jury  ? 

Pint.  Thomas  Stagner,  who  was  living  at  the  time  of  Feme  eevetty 
the  trial,  was  the  husband  of  one  of  the  tenants  in  com-  *«^»»t.H»  <»">- 

t  ^.«.«ti«  v«  «    mon,  dvuigjlea- 

mon  upon  whom  Coulter's  title  had  been  cast.  He  and  vinf  cbudfenby 
his  wife  resided  on  the  land  during  the  subsistence  of  ^^^"Ji^^rr*^ 
their  marriage  relation  :  she  had  died  leaving  children  takes  the  estate 
by  biro,who  may  inherit  her  interest.  He  was,  therefore,  ^'^^*"make 
entitled  to  that  interest  during  his  life,  as  tenant  by  the  no  vaUd  le^^e 
courtesy  ;  and  his  children,  who  are  co-lessors  with  oth- 
27 
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Bpring  Term    ers,  could  make  no  valid  letoe.     He  kTiot*  lessor  ;  and 
^  «  »  ®  •        consequently,  to  the  extent  of  his  intereslvthe  title  of  the 
"^^^      lessee  failed.     Nevertheleaa,  there  might  have  been  a  re- 
vs, covery  according  to  the  right  as  proved.     But  the  judg- 
BraUonetaU.  ^^^^  should  have  been  for  the  undivided  interests  of 
Lessee  of  ten-        -      ^  .l^  lessors  as  had  title,  and  not  for  the  entire 

ants    in     com-   ■"*'"  ^'^  *  ......  i        ^i.       i_ 

mon,  suing  for  tract  of  land.  A  plamtiff  may  recover  less  than  he  sues 
the  whole  tract,  ^^^  ,  ^^^  ghould  not  have  judgment  for  more  than  be  es- 
™miicli  as  he  tablishes  a  right  to  recover.  To  the  extent  of  1  homas 
^ddemUabyi  Stagner's  interest,  im)  cause  of  action  existed,  and  there 
any  of  the  co-  should,  therefore,  to  that  extent,  be  no  eviction.  Where- 
jud^t  for  more  fore,  in  that  respect  the  judgment  is  erroneous. 
-for  the  whole,  g^  {^^  ^g  ^  contrary  doctrine  may  have  been  intimated 
"^^"^  "n  in  the  case  of  Hume  vs.  iMngston,  lately  decided  by  this 
whosetHlethere  ^qu^^,  the  proper  application  of  the  legal  rule  was  miscon- 
^neoiS"^' "  ceived.  Though  that  case  and  this  are  not  precisely  alike. 
In  this  case,  if  Daniel  should  be  evicted  from  the  entire 
tract,  he  could  not  obtain  restitution,  because  the  record 
would  not  shew  that  such  eviction  was  not  authorized 
by  the  judgment. 
A  deed  trans-  Second.  A  conveyance  to  the  appellant  from  Bratton 
mitted  from  a-  and  Wife,  two  of  the  lessors,  having  been  certified,  and 
^i^mi^.^.  transmitted  from  their  residence  in  Missouri,  to  Thomas 
where  the  Jand  Stragncr,  to  be  recorded  in  the. county  in  which  the 
l^oiS^!"  tlik^  land  lies,  and  havJtig  been  there  recorded,— the  circuit 
effect,  by  deli-  ^^^^^  instructed  the  jury,  that  it  passed  no  title  unless  it 
U^M  l^d^  ^  had  been  recorded  with  Stagner's  assent.  As  it  does  not 
the  clCTk'a  of-  appear  that  Stagner  had  any  special  authority,  or  that 

fice—4he  assent      *  *^  ...  »  ..    *•    ^     *i_     j  i-  r  ^i. 

of  the  agent  to  any  condition  was  prescribed  as  to  the  delivery  ol  tne 
ita  being  recor-  ^^^  ^^    y^-      the  instruction  cannot  be  sustained.     His 

ded,  not  t>emg  •'  '  «•    ■      j      j  j 

essential.  consent  to  the  recording  of  the  deed  does  not  appear  to 

have  been  required  by  the  grantors.     And  if  he  were 
only  the  selected  instrument  for  transmission,  the  delive* 
ry  to  him,  for  the  appellant,  should  be  deemed  a  delive- 
ry to  the  laUer,  the  instant  the  deed  came  into  the  clerk's 
office  for  registration. 
Query  ^nvtn      The  privy  examination  of  Mrs.  Bratton  was  certified 
the  acts  of  76  by  two  justices  of  the  peace  ;  and  this  record  does  not 
to  prllv'l^am-  sliew,  that  they  had  been  empowered  by  a  commission 
inationsofnon-  from  the  clerk  of  the  countv  in  which  the  deed  waste 
'c'^^ti!  •^'"*'*  be  recorded.  Whether  the  statute  of  1776,  (1  Dig.  306,) 
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is  still  in  force,  and  the  sixth  section  of  that  of  1797,    Spring  Teim 
{Ibidy  SIS,)  is  only  cumulative,  or  whether  the  latter      ^^^^ 
should  be  deemed  the  only  existing  law  which  applies  to  Frizzle  ei  al. 
this  isubject,  we  need  not  decide,  because  the  question 
may  not  arise  upon  another  trial,  and  i»  not  even  now 
directly  presented. 

Judgment  reversed,  and   cause  remanded  foi:  a  neisr 
trial. 


Veaeh. 


f 


Frizzle    et  al    vs.  Veach  Ejectment. 

[Mr.  McConnell  for  Appellants  :  Mr.  Hord  for  Appe]Iq».1  Dana    I 

Id   211^ 
From  the  Circuit  Court  for  Lewis  Coumty.  j^^      ^ 

Chief  Justrce  Robertson  delivered  the  Opinion  of  the  Court —         Miiy  1. 
from  which  J^udge  Nicholas  dissented,  upon  the  principal  point. 

This  is  aa  action  of  ejectment,  in  whicli  four  points  are  P^iats  tobe  de 
presented.  ***^* 

FirH.  Is  a  sheriff 's  deed  to  two  persons,  for  land  sold 
by  him,  under  execution,  to  one  of  them,  as  the  nomi- 
nal pui  chaser,  effectual  to  pass  the  legal  title  to  both  ? 

Second.  Is  land  which  had  been  granted  by  the  com- 
monwealth to  the  "  heirs  "  of  the  person  in  whose  name 
it  bad  been  entered  and  surveyed  prior  to  his  death,  sub- 
ject to  sale  under  an  execution  against  the  estate  which 
had  descended  to  the  heirs  h 

Third.  Have  the  purchasers  of  such  land,  under  such 
an  execution,  a  right,  after  they  had  obtained  the  sheriff's 
deed  therefor,  to  use  the  names  of  the  heirs,  against  their  ^    . 

will,  in  a  demise  in  an  action  of  ejectment,  instituted  for 
recovering  the  possession  of  the  land  in  the  occupancy  of 
a  stranger  ? 

Ihwrth.  Is  the  legal  title  (of  the  defendant  in  an  execu- 
tion) to  land  in  the  adverse  possession  of  anollier  person, 
subject  to  sale  under  the  execution  ? 
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Spring  Term       JPjrtf.  The  sheriff  may  make  the  deed  and 'pass  the  iu 
1 8  8  3  •       ^]^  ^^  ^1^^  actual  porchaaer,  or  to  himself  and  another  se- 
cretly associated  with  him  in  the  fwrchase,  or  to  any 
person  to  which  the  highest  bidder  may  have  sokl»  or 
who  may  have  been  substituted,  by  mutual  consent,  as 

ofT,  at  a  sheriff's       Second,    If  the  eqnilable,  or  inchoate,  legal  title  de« 


i^^'dmS^  made  scended,  the  fact  that  the  patent  vested  the  perfect  legal 
to  t^homsoever  title  in  the  heirt,  did.  not  convert  them  into  purchasers. 

Llild*"pei«ii«ed  *"*  ^^^  P*4fcJ  »«  ^®U  as  the  imperfect  right  wai 
to  the  *Ws'  of  ed  by  descent^or  iiMonseqoence  of  the  right  of 


inherit* 
name  u  wwen!  ft^ce.     And  consegprftthk^the  land  should  be  deemed  es- 


fered  and  snr-  tate  which  had  desceno!^^  the  heirs.. 
S^ttn/^-  rAw-**-  »f  the  title  of  We  heirs  passed  by  the  sheriff's 
and  it  is  subject  deed,  a  demise  in  their  names  was  unavailing  ;  and  if 
^ufion'^afaiiist  ^^^^^  ^^^  title  was  not  transferred  by  the  deed,  no 
*^^«J|^®*'^  right  wjiatsoever  was  vested  by  the  sale$  or  by  the  deed. 
iMin descended.  And  therefore,  the  names  of  the  heirs  should  not  be  used 
TbB  purchaser  without  their  consent.  If  the  deed  passed  the  title  of  the 
cD!!!^S^b7"a  heirs,  the  purchasers  held  all  the  title  which  the  heirs 
•beti¥,iuder  ex  had  held,  and  were  entitled  to  all  the  protection  which 
the  Mtate^of^a  they  themselves  could  have  claimed  before  the  sale ;  and 
h2^*^'  ^M  ^^^"'^^'^otly,  no  prejudice  can  have  resulted  to  the  pur- 
has  no'^it  to  chasers  from  a  refusal  to  permit  them  to  prosecute  a  suit 
•;?«f  »«»«!•  in  the  names  of  the  heirs.  . 

wrthont     their        -,        ,       •      ^       .  -,.^«  .     .  *    ■  • 

consent,  in  an  F9wvi.  In  October,  1827,  a  majority  of  this  court , 
2^S^m^  (  CkUf  JtuHce  :Bibby  and  Jtid^e  Omky  concurring^  and 
The  legal  title  J^g^  Milb  dissenting,)  decided  that  the  legal  interest  of 
ef  a  defendant  a  debtor,  in  land,  was  not  liable  to  sale  under  execution 
to^ia^^^Me  against  him,  whenever  it  was  in  the  adverse  possession  of 
advenepoMMtM'  ^ny  Other  person.  [McConnett  vs.  Brown  4^.  5  JIfon.  478.} 
f^  rab^'to  The  first  section  of  an  act  of  1 798  dechured,  that  ^'landsj 
!^er«c^  tT^n  tenements,  and  hereditaments  "  might  be  sold  "by  virtue 
'  of  writs  o{  fieri  facias.^^  The  second  section  authorized 
i'ri'j'/*52?**^:  a  sheriff  to  make  the  amount  of  the  execution  by  a  sale 

las  of  a  different     ^    ,        ,  ,        ,    ,       .  .  •         i. 

opinion-See  pv,  of  the  debtor's  lands,  tenenements  and  hereditaments  tn 

^I'^tc.  poMMsion,   reversion  or  rtmainder,^^    Whether  the  phrase 

"  in  possession  "  meant  an  actual  pedis  possession  accord- 
ing to  the  literal  and  popular  import 'of  the  word  postes- 
siony  or  should  be  understood,  in  its  technical  import,  as 
■  rontradistinguished  merely  from  r^vsrsUm  and  remaindtTy 
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and  Uierefore  meaDing  all  legal  titles  not  held  in  rever     Sprii^;  Tcm 
sion  or  remainder — was  a  question  which,  although  it       i^^s. 
had  fipeqaeotly  occurred,  had  never  been  db^ib/  and  ex-  f^i^^^uetai- 
jMressly  decided,  until  it  was  settled  in  the  case  of  JlfeCon-  ▼«.   *    ' 

neU  vs.  JBrvwn,  {supra.)  ^f^' 

A  diversity  of  opinion  as  to  the  correctness  of  that  de- 
cision, and  also  as  to  the  policy  of  the  law  as  thereby  ex- 
pounded, may  be  presumed  to  have  existed,  to  a  great 
extent,  in  the  community.  ^  ^^  An  act  to  amend  and  reduce 
into  one  the  execution  laws  of  this  state,"  approved  Feb- 
ruary 12th,  1828,  only  about  four  months  ailer  the  date 
of  the  decision  in  McCdtmtU  vs.  Brmm^  provides,  in  the 
thirty  fifth  section,  that  ''  all  kgal  title  to  real  estate  shall 
be  liable  to  sale  by  execution,  uhether  in  actual  possession 
or  not.^' 

That  provision  should  be  so  construed  as  to  operate  in 
some  .way,  and  for  some  purpose.  But  it  would  be  more 
than  saperfluous  if  it  should  be  interpreted  to  mean  only 
the  title  of  a  person  actually  resident  on  the  land,  or 
sdzsd  of  it  by  eoinsltruetum^  or  in  fact ;  for  such  a  title 
could  have  been  sold  under  execution  had  there  been  no 
special  provision  to  that  effect  in  the  act  of  1828.  This 
provbo,  in  the  thirty  fiflh  section,  was  inserted  for  some 
practii^al  purpose.  It  is  a  distinct  and  substantive  enact- 
ment, and  must  have  a  peculiar  effect  which  the  statute 
would  not  have  had  without  it.  For  what  then  must  it 
have  been  intended  ?  We  think  that  *the  case  of  Mc- 
ConneU  vs.  Brown  gives  the  answer. 

The  legislature  must  be  presumed  to  have  intended 
that  the  legal  title,  of  whatever  grade  or  character,  should 
be  subject  to  sale  under  execution — whether  that  title  be 
in  fee  simple,  or  for  years,  or  in  possession,  or  in  action, 
joint  or  several,  in  presend  or  in  futuro.  '^  7\'//e"  is  sub- 
stituted for  ^^  land  ;"  and,  *^  whether  in  actual  possession  or 
nof,^'  was  intended  to  mean,  when  connected  with  the 
word  «^<i<fe,"  that  any  legal  interest  in  land,  whether  that 
interest  be  partial  or  total,  inferior  or  superior,  or  whe- 
ther the  land  be  in  the  possession  of  the  detendant  in  the 
execution  or  of  another  person  claiming  adversely  to 
him,  shall  be  subject  to  sale  under  the  execution.  That 
seems  to  be  ttie  plain,  common  sense  import  of  the  pro- 
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Spring  Tesm    yiso  ;  and  we  do  not  feel  the  disposition,  or  claim  the 
188  8.       authority,  to  Wot  out  the  whole  proviso,  or  to  resort  to 
Frizzle  et  at.  artificial,  or  minute  verbal  criticism,  for  the  purpose  of 
▼8-  nullifying  the  enactment,  or  of  frustrating  its  specific  ob- 

ject, or  effectual  operation. 

Moreover,  our  construction  of  that  proviso  seems  to 
be  fortified,  and  the  only  plausible  argument  in  opposi* 
tion  to  that  interpretation,  weakened,  if  not  destroyed, 
by  the  fact,  that  the  thirty  seventh  section  of  the  same 
act  declares,  that  whenever  a  fieri  facias  shall  have  been 
returned  nulla  bonaj  the  creditor  may  file  a  bill  in  chan- 
eery,  for  subjecting  to  the  satisfaction  of  the  judgment  or 
decree,  *^  any  equitable  or  legal  INTEREST  in  any  es- 
tate, real,  personal  or  mixed,6ebn^'vijrtothe  defendant ;" 
and  that  the  thirty  ninth  section,  in  like  manner,  provides 
for  the  subjection  of  ^^  any  clwse  in.  aciionj  re<dj  personal, 
or  mixed." 

.  The^  two  last  sections  evince,  that  the  legislature 
deemed  it  good  policy  to  subject  to  the  payment  of  debts 
any  interest  in  land,  legal  or  equitable,  in  possession,  or 
in  action.  They  shew  certainly,  that  the  interest  of  the  ex- 
ecution debtor  may  be  made  liable.  Other  parties  may 
be  brought  before  the  court ;  but  if  the  ".tn/«rw/"  of  the 
debtor  be  unincumbered,  no  other  person  than  himself 
will  be  a  necessary  defendant,  because  his  interest^  whate- 
ver it  may  be,  can  be  subjected. 

It  seems  to  us  that,  as  a  chancellor  has  power  to  decree 
the  sale  of  a  debtor's  interest^  legal  or  equitable,  in  pos- 
session or  in  action,  whenever  a  fieri  facias  against  him 
shall  have  been  returned  nulla  bona,  the  legislature  should 
not  be  presumed  to  have  intended,  that  the  execution  it- 
self should  not  be  be  levied  on  the  debtor's  legal  interest 
in  land  in  the  actual  possession  of  a  stranger.  Such  a 
return  on  sl  fieri  facias  will  authorize  the  chancellor  to  de- 
cree the  sale  of  land  to  which  the  debtor  has  a  legal  tille^ 
and  which  is  not  in  his  oun  actual  possession.  The  return 
gives  the  chancellor  jurisdiction,  lor  the  purpose  of  com- 
pelling discovery,  or  otherwise  removing  doubts  or 
difficulties  which  might  have  retarded  or  embarrassed 
the  usual  and  legal  remedy.  And,  according  to  the  stat- 
ute, the  chancellor  may,  undoubtedly,  interpose,  and  de- 
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cree  a  sale  of  the  legal  right,  even  though  there  was  no    Spring  Term 
impedimerU  to.theBnforcenient  of  the  legal  remedy.     It  is       ^J^^ 
not  the  fact,  therefore,  that  the  debtor  is  not  in  the  pos-  Frizzle  et  a/, 
session  of  the  land,  but  the  fact  that  the  execution  has        y'^ 

been  returned  ntiZfa  bona,  which  give^  to  the  chancellor — ^— ^ 

jurisdiction,  to  decree  the  subjection  of  his  legal  interest 
to  the  satisfaction  of  the  debt ;  and  the  statute  does  not 
say,  that  the  interest  of  the  adversary  claimant  shall  be 
concluded  by  the  decree,  or  be  subjected  to  sale. 

it  is  not  deemed  essential  here  to  enquire,  whether,,  in 
any  case,  the  chancellor,  entertaining  a  bill  for  subject*  , 
ing  the  kgal  interest  of  an  execution  debtor  to  the  satis* 
faction  of  the  debt,  should,  or  could,  bring  before  him  a 
stranger  in  adverse  possession,  under  an  csndej)en<{eii<  kgal 
title,  and  adjudicate  on  the  conflicting  legal  rights;  for  his 
right  to  do  so  could  not  affect  the  question  of  legal  liability 
to  the  execution.  The  only  Hioti  ve  for  filing  a  bill  in  such 
a  case  would  be  to  obtain  a  discovery  of  title,  or  a  remo- 
val of  incumbrances  or  liens,  or  to  compel  the  sale  of  that 
which  the  sheriff  was  afraid  to  sell  under  an  execution. 
If  it  be  right  to  sell  uiider  a  decree,  why  should  it  be 
deemed  wrong  to  do  the  same  thing  under  an  execution, 
as  in  both  cases  the  interest  of  the  debtor  only  is  sold  ? 
That  which  is  deemed  good  policy  in  the  one  case,  should 
not  be  denounced  as  bad  policy  in  the  other.  We  admit 
that  we  consider  the  policy  as  very  questionable  in  either 
case,  though  equally  so  in  each.  But  that  question  be* 
longs  exclusively  to  another  department  of  the  govern- 
ment, and  has,  as  we  think,  been  positively  settled  by 
legislative  enactment. 

It  is  the  duty  of  this  court  to  pre^me,  that  the  legisla- 
ture understood  its  own  purpose,  and  the  import  and  ef- 
fect of  its  own  language  ;  and  we  should  not,  without 
conclusive  proof,  decide  that  it  so  far  blundered  as  to  in- 
sert, in  an  important  and  permanent  statiitory  system,  a 
-di^inct,  positive  and  substantive  provisicm,  without  de- 
sign, or  in  such  terms  as  to  render  it  not  only  inopera- 
tive, but  incongruous  and  illusory. 

It  is  the  duty  of  this  court  to  give  som^  effect  to  every 
legislative  provision,  (whatever  may  be  thought  of  its 
expediency,)  unless  it  be  inconsistent  with  the  tenor  or     • 
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Spring  Term    object  of  the  entire  enactment,  or  with  some  other  pro- 

vLt^  vigion  in  it,  or  with  fandamental  law. 
Frizzle  et  al.  We  cannot  reasonably  or  fairly  restrict  the  provision 
which  has  been  quoted  from  the  thirty-fifth  section  of 
the  act  of  1828,  to  conafmefioe  possession.  There  is  no 
ground  for  such  an  interpretation  ;  and,  as  already  sug- 
gested, if  the  legislature  meant  only  that  land  in  either 
the  actual  or  constructive  possession  of  the  debtor,  might 
be  sold  under  execution,  its  express  enactment  for  that 
pur  pose,  was  not  only  superfluous,  but  unaccountably  in- 
appropriate in  its  terms.  The  legislature  must  have  in- 
tended (if  any  thing  was  intended,)  that  the  legal  inter, 
est  of  a  debtor  should  be  subjected  to  execution,  even 
thousrh  a  stranger  might  be  in  the  <^aehial  posieniaii  *'  of 
the  land  ;  and  consequently,  in  speaking  of  the  debtor, 
it  used,  with  a  converse  and  correspondent  import,  the 
terms  ^^  whuher  in  odiial  pontmon  or  not."  If  a  stranger 
'  be  in  adverse  possession,  then  the  execution  debtor  is  not 
in  the  <<ac(iitfl,"  or  constructive,  possession.  And  it  cannot 
be  material,  who  may  be  in  the  actual  possession,  or  hmo] 
the  debU]fr  is  not  in  the  ^^  aetwd  possession ; ''  and  the  act, 
declaring  that  his  legal  interest  shall  be  liaMe,  whether 
Ae  be  'Mn  'actual  possession  or  not^^^  must  apply  to  him, 
whatever  may  be  the  reason  why  he  is  not  in  actual  pos- 
session. 
Sala  of  YukA,  "The  champerty  doctrine  does  not  apply  to  sales  under 
by  authority  of  execution.  Its  policy  interdicts  voluntary  alienations  of 
fiom^^perL  land  adversely  held,  but  not  judicial  or  official  sales,  in 

tionoftheduim    in^jfo, 

Wher/Tmd  is  ^^^  ^^  ^'^Y  ^iifficulty  in  assessing  the  value  of  land 
levied  oh  utho  adversely  occupied,  have  any  decisive  influence.  The 
Sef^,^apuiiit  land,  and  not  the  title,  must  be  valued,  unless  the  title  be 
whom  W  JIM.  limited. 

advendy!  the  If  the  debtor  have  the  best  title  in  fee,  and  the  land  be 
l^oftlTiMd  *^*^  **  *  sacrifice,  he  may  escape  loss  by  a  redemption, 
(not  merely  of  If  his  title  be  not  the  best,  or  the  land  sell  for  a  fair  prife, 

d!l^wuK>ttt  **  ^^"  ^^^^  "^  ^^^  ^^  complain.    And  it  is  as  easy  to 
dednetionforthe  value  ihe  kmd  when  in  the  adverse  possesnon  of  a  stran- 
advene  poases-  g^^^  ^  when  it  may  be  in  the  possession  of  the  execu- 
tion debtor,  but  is  known  to  be  covered  by  a  conflicting 
claijn.    • 
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However,  the«e  considerations,  whatever  should  be    Spring  Term 
their  influence  on  the  legislative  will,  cannot  be  urged         i«33. 
effectually  or  kgitimately  to  prove   that  the  provision  Frizzle  ei  al. 
in  the  thirty  fifth  section,  means  nothing,  or  shall  have  ▼«• 

no  operation.  Ita  kx  scripta  est^  is  enough  for  this  - — ^^  '  - 
court.  The  proviso  is  clear  and  express,  and  cannot  be 
defeated  by  extraneous  considerations  of  policy.  The 
statute  of  1808  has  no  where  intimated  that  land  ad- 
versely possessed,  shall  not  be  liable  to  execution  against 
the  holder  of  a  legal  interest  out  of  possession.  Had 
such  an  intention  existed,  it  should  have  been  expressed, 
and  there  would  have  been  no  sort  of  object  or  proprie- 
ty in  the  language  which  Jias  been  employed  in  the  thir- 
ty fifth  section,  and  which,  comprehensive  and  unquali- 
fied as  it  is,  seems  to  be  irreconcilable  with  any  other 
idea  than  that  a  legal  interest  in  land  may  be  sold  under 
execution,  whoever  may  be  in  the  acttuil  possession  of  the  land. 

Without  assuming  legislative  power,  or  distorting,  or 
entirely  disregarding  the  proviso  in  the  thirty  fifth  section 
of  the  act  of  1828,  we  cannot  withhold  its  application 
to  this  case. 

Wherefore,  this  court.  (Judge  J^ieholas  dissenting)  feels 
bound  to  decide,  that  the  legislature  has  authorized  the 
sale,  by  execution,  of  a  legal  title  of  the  debtor  in  land 
in  the  adverse  possession  of  another  person. 

Wherefore,  as  this  court  does  not  concur  with  the  cir- 
cuit court  in  all  the  points  which  have  been  presented, 
the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Judge  Nicholas,  dissenting  from  the  decision  of  the  majority 
of  the  coart,  upon  the  main  question,  read  the  following  Opin- 
ion and  argument. 

The  act  of  1798,  I  Dig.  513,  directs  writs  of  fieri  Jadas  j^ge  McHq- 
to  be  levied  on,  and  the  money  made  by  sale  of  the  debt-  ^*  Dissent. 
or^9  **  lands,  tenements  and  hereditaments,  in  possession, 
reversion  or  remainder."  The  eighth  section  of  the  same 
act  directs  the  sheriff  to  convey  the  land  sold  Under  exe* 
cutioli,  to  the  purchaser,  and  declares,  "  his  deed  shall 
be  effectual  for  passing  to  the  purchaser  all  the  estate  and 
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SpriAff  Term    interest  which  the  debtor  had,  and  might  lawfuUy  pari 
^^^      with,  in  the  lands.'^ 

Frizzle  et  td,  ^^^  ^^^  ^^  February^  1828^  eonceming  executions^ 
^vi.  ^  contains  no  clause  expressly  subjectiEng  lands  to  sale  under 
execution,  or  explaining  the  effect  of  a  sheriff's  sale  and 
eonveyaoce ;  though  tlie  whole  tenor  of  the  act  recog- 
nises that  they  are  stiH  so  liable  to  be  sold  and  conveyed* 
The  repealing  clanse  refers  only  to  such  previous  acts  as. 
come  withiii  its  purview.  So  that  in  ascertaining  what 
estate  in  lands  is  now  subject  to  execution,  and  the  efiecl 
of  the  sheriff 'tf  deed  thereon,  we  are  still  to  look  to  the 
above  recited  clauses  of  the  act  of  1798,  as  constituting 
a  portion  of  the  subsisting  statutory  law  on  this  subject, 
except  so  far  as  they  may  be  repugnant  to,  and  unavoid* 
ably  conflict  with,  the  letter  or  some  implication  neces- 
sarily deducible  from  the  act  of  18iS8. 

In  the  case  of  McCmneU  vs.  jBroipn,  5  Mon.  480,  it 
was  determined,  that  the  lands  of  a  defendant,  were  not 
liable  to  execution,  whilst  in  the  adverse  possession  of 
another,  under  the  act  of  1198.  This  determination  af- 
terwards came  under  the  review  of  my  bretjiren  and  my 
immediate  predecessor,  in  the  case  of  Shepard  vs.  Mc- 
JfoMrs,  4  J.  /.  Jlfor.  112;  and  it  was  unanimously  held, 
that  ^^  the  decision  is  not  more  authoritative,  than  its 
doctrine  is  just  and  reasonable.  It  is  conformable  to  the 
letter  of  the  statute,  and  seems  to  be  perfectly  consistent 
with  its  object  and  spirit."  The  general  impolicy  of 
subjecting  land  so  situated  to  execution,  is  there  descant-^ 
ed  upon  much  at  large,  and  it  is  there  satisfactorily 
shewn,  how  unreasonable  and  improper  it  would  be,  in 
the  absence  of  express  declaration,  to  presume  the  legis* 
lature  intended  to  subject  land  so  situated.  Nothing  fur- 
ther, therefore,  need  be  said  by  me,  on  that  bead.  We 
are  agreed  that  any  such  intention  must  be  clearly  ex- 
pressed': it  is  never  to  be  presumed. 

The  thirty  fifth  section  of  the  act  of  1828,  points  out 
the  manner  in  which  property  levied  on,  may  be  releas- 
ed, by  the  surrender  of  other  property,  with  a  proviso, 
that  such  surrender  shall  not  delay  the  sate,  and  ih^k 
follows  an  additional  proviso,  in  the  same  section,  which 
is  worded  and  punctuated  literally  as  follows :  ^^Prwided 
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furtkery    That  tiothing  in  this  act  contained  shall  au-    Spring  Term 
thorise  a  Constable  to  make  sale  of  land,  or  to  anthoriie       ^^^^ 
«  surrender  of  land  to  a  Constable  in  lieu  of  other  prop-  prizxk  et  at 
erty— all  legal  title  to  real  estirte  shall  be  liable  to  sate  by        ^J«j^ 
execution,  whether  in  actual  possession,  or  not."*  — 

It  is  thought  that  the  latter  clause  of  this  proviso  is  a 
substantive,  di^inct  enactment,  and  should  be  treated  as 
if  it  constituted  a  separate  section  of  itself.   Such  is  not  ^ 

properly  the  province  of  a  proviso.  It  is  generally  used 
jfor  the  purpose  of  qualifying  or  restraining,  in  some  ex* 
cepted  particular,- a  previous  grant  or  direction.  Treat- 
ed in  this  way,  there  is  no  sense  to  be  made  out  of  it,  for 
there  is  nothing  in  the  previous  part  of  the -act  to  be  thus 
limited.  But  if  we  must  sever  the  latter  dause  from  the 
proviso  alto^etlrer,  and  treat  it  as  a  separate,  distinct,  en- 
acting sentence,  the  question  then  is,  whether  it  necesssf 
rily  requires  that  we  should  so  construe  it  as  to  subject 
to  execution  lands  lietd  in  adveVsary  possession. 

It  will  be  recollected,  as  a  general  rule  of  construction, 
<<  that  a  statute  which  alters  the  common  law,  or  the  law 
as  it  stood  aforetime,  shall  not  be  strained  beyond  the 
words,  except  in  cases  of  public  utility,  where  the  end 
and  design  of  the  act  appear  to  be  larger  than  the  words 

*  The  cnaaner  of  pointing  the  proviso  appears  to  have  been  at- 
tended to  by  the  learned  judge,  and  to' have  nad  some  influence  up- 
on his  mind,  white  construing  the  clause  nnder  consideration. — 
The  quotation  is  made,  and  printed  in  the  text,  exactly  as  it 
stands  in  the  only  printed  copy  of  the  law  extant — the  Session 
Acts  of  1837-8.— But  the  acts  of  that  session,  and  particularly 
the  execution  law,  are  very  inaccurately  printed  ;  and  the  passage 
quoted,  as  punctuated  in  that  volume,  varies  from  the  enrolled  act, 
in  the  secretary's  office ;  where  it  stands  in  the  following  form  : — 

*'  Provided  further  that  nothing  in  this  act  contaioed  shall  au- 
thorise a  Constable  to  make  sale  of  land  or  to  authorise  a  surren- 
der of  land  to  a  Constable  in  lieu  of  other  property.  All  legal  ti- 
tle to  real  estate  shall  be  liable  to  sale  by  Execution  Whether  in 
actual  possession  oj  aot."^ 

Here,  as  in  the  roll,  it  will  be  observed,  that  the  clause  which 
the  majority  of  the  court  have  determined  is  a  separate  enactment,    '  > 

stands  as  an  independent  sentence-— not  connected  with  the  provi- 
so by  a  dash,  followed  by  a  small  letter,  as  in^the  printed  copy. 

There  are  other  errors  in  the  printing  of  the  same  act,  of  much 
greater  magnitude :  for  instanr^*,  the  obscurity,  or  rather  the  non- 
sense, which  may  be  observed  about  the  middle  of  the  twenty 
third  section,  is  caused  by  leaving  out^/<een  Vfords,  in  one  place, 
and  ehangiag  oae^  in  another. 
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SpriDg  Term    themselves."    That  there  is  no  public  .utility,  or  matter 
^^^..^^       of  general  policy,  to  be  achieved  by  strainihg  the  words 

Frizzle  ei  ai.  here,  so  as  to  make  them  come  up  to  the  result  contend- 
pr^^'i         ^  for,  must  be  taken  as  a  concession  in  this  argument. 

-■ — ' That  the   construction   attempted  to  be   put  upon  the 

words  in  question,  is  necessary  to  their  harmonizing  with 
other  parts  of  the  act,  is  not  pretended.  That  it  would 
be  in  opposition  to  the  spirit  and  general  character  of 
the  rest  of  the  act,  and  of  other  laws,  is  susceptible  of 
easy  proof. 

In  maintaining  the  construction  which  was  put  upon 
the  act  of  1798,  with  regard  to  this  subject,  my  brethren 
"  in  the  case  of  Shepard  vs.  Mclnlire,  very  properly  laid 
much  and  earnest  stress  upon  the  favor  shewn  to  real  es- 
tate by  the  legislature,  in  exempting  it  from  execution 
until  all  the  personal  estate  and  slaves^were  exhausted  ; 
and  inasmuch  as  slaves  and  personalty  adversarily  held, 
were  not  made  liable  to  execution,  thence  inferred  the 
absence  of  all  intention  on  the  part  of  the  legislature,  to 
subject  land  whilst  in  adversary  possession.  This  argu- 
ment still  applies  with  accumulated  energy  here.  For 
-  there  is  not  only  all  the  same  partiality  manifested,  by  tfie 
act  of  1828,  in  favor  of  land,  and  still  the  same  failure 
to  subject  personalty,  or  slaves,  whilst  held  adversely  ; 
but  other,  additional,  and  much  more  effective,  guards 
are  placed  around  land,  to  prevent  its  premature  sale,  or 
sacrifice,  and  such  as  were  wholly  unknown  to  the  act 
of  '98.  Under  the  latter  act,  land  was  sold  uncondi- 
tionally and  Irredeemably,  for  whatever  it  would  bring 
under  the  hammer.;  whilst  under  that  of  1828,  it  must 
be  valued,  and  if  not  sold  for  two  thirds  of  its  value, 
the  purchaser  acquires  only  a  defeasible  estate,  liable  to 
redemption  at  any  time  in  twelve  months.  Besides  if 
the  title  to  land  adversarily  held,  can  be  sold  at  all  un« 
der  execution,  it  cannot  be  denied,  that  the  title  must 
be  first  valued.  Now,  can  it  be  presumed  that  the  legiit- 
lature  contemplated  the  ridiculous  farce  of  the  sheriff's 
ascertaining,  by  the  opinion  of  two  plain  farmers,  the  re- 
lative goodness  or  superiority  of  two  land  titles  ?  For 
upon  ascertaining  that,  intrinsically  de])ends  the  money 
value  which  they  are  bound  to  put  upon  the  title  about 
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to  be  sold.  There  is  no  question  of  which,  in  the  gen-  Spring  Term 
eral,  they  would  he  less  competent  to  judge  ;  for  there  is  i  ssa, 
none  of  more  difficulty  to  those  who  are  best  versed  in  fizzle  ^t  al, 
the  law,  even  after  the- facts  upon  which  its  solution  de-  «-"'* 
pends,  are  fully  ascertained.  Without  their  ascertain-  — • — -^  '• 
liient,  and  which  is  what  no  appraisers  can  ever  be  expect- 
.  ed  to  do,  it  lies  not  within  mortal  ken,  to  approximate, 
even  by  a  gness,  the  true  value  of  any  title  offered  for  sale. 
But  say  that,  from  the  impracticability  of  the  thing, 
the  right  so  held,  is  not  to  be  valued,  and  it  may  be  sold 
without  valuation  :  can  we  suppose  the  legislature  ca- 
pable-  of  such  nrross  injustice,  as  to  wantonly  sacriQce 
such  an  interest,  by  sale  under  execution,  when  they  have 
taken  from  the  unfortunate  debtor  all  power  of  selling 
it  himself,  and  for  the  mere  effort  to  do  so,  they  forfeit 
his  estate?  I  say  wanton  sacrifice,— for  what  else  would 
it  be  ?  We  find  it  sufficiently  difficult  to  procure  any 
thing  like  a  fair,  price  for  land,  when  sold  under  execu- 
tion, with  all  the  guards  that  can  be  thrown  round  the 
purchaser,  and  all  the  encouragment  that  is  extended  to 
kioi.  What  honest,  worthy  citizen  wants  to  buy  an  ad- 
verse title  to  land,  over  his  neighbor's  head  ?  What  cit- 
izen of  that  description  will  buy,  at  any  price,  a  law  suit 
against  his  neighbor  ?  It  will  infallibly  be  found  to  be 
a  vendible  commodity  with  none  but  chainpertors,  land- 
jobbers  and  peculators.  I  cannot  consent  to  convict  the 
legislature  of  an  intention  to  sacrifice  an  unfortunate 
debtor's  property,  with  the  view  to  favor  any -such  rlase 
of  the  community.  The  execution  law  of  1828  was  in- 
tended as  a  permanent  part  of  our  code,  and  may  endure 
for  centuries.  I  cannot  but  feel  alarmed  for  the  conse- 
quences, if  we  now  put  upon  it  a  construction  to  author- 
ize the  sacrifice  of  a  debtor's  property  whilst  in  adversa- 
ry possession.  I  cannot  but  dread  its  operation  upon  the 
interests  of  infants,  of  the  destitute  and  unfriended  of  all 
classes.  Disseizors,  abators  and  intruders,  by  their  ini- 
quity in  withholding  all  such  from  their  proi>erty,  many 
times  produce  the  inability  of  paying  debts,  and  they 
will  thus  be  enabled,  without  competition,  to  consum- 
mate the  injury  by  buying  in  the  title  for  a  mere  trifle. 
One  wpuld  naturally  presume,  that  if  the  legislature  in- 
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Spring  Tertn    tended  to  engraft  so  deleterious  a  principle  upon  our 
l^^^       code,  that  they  would  do  it  in  the  plainest  and  least  am- 

Frizxle  et  aU  bj^uous  terms.     It  seems  to  me,  that  sheer  justice  and 
«.^*' ,         comity  require,  that  we  should  be  able  to  find  such  lan- 

—^ —   guacre  before  we  attempt  to  convict  the  legislature  of 

any  such  intention.     With  this  understanding,  let  us  pre- 
*    cced  to  the  investigation  of  the  true  import  of  the  lan- 
guage used,  and  see  whether  it  necessarily  compels  us  to 
adopt  the  construction  contended  for. 

All  legal  title  to  real  estate  shall  be  liable  to  sale  1>y 
execution,  whether  in  actual posstmon^  or  not."  According 
to  the  strict  {grammatical  construction  of  this  sentence,  it  is 
the  Ugal  title,  and  not  the  real  estate^  which  is  made  liable 
to  execution;  and  consequently,  it  is  the  titk^  and  not  the 
land  that  is  referred  to,  and  made  liable  to  sale,  whether 
in  actual  possession^  or  not.  And  here  I  might  rest  the  dis- 
cussion, and  require  of  those  who  wish  to  use  this  sen- 
tence for  any  purpose,  to  do  it  with  this  construction 
upon  it.  It  is,  however,  so  impossible  to  imagine  what 
could  have  been  meant  by  a  legal  title  being  in  actual 
possession,  or  not,  that  though  this  is  the  grammatical 
construction,  yet  we  must  not  treat  it  as  the  true  mean* 
ing  of  the  words  used.  If  this  be  admitted,  candor,  at 
the  same  time,  requires  a  similar  concession  from  the 
other  side  ;  that  the  terms,  whether  in  actual  possessionj  or 
not,  mean  nothing  more,  literally,  than,  whelhtr  in  ooftioZ, 
or  constructive^  possession,  and  that  the  full  sense  of  those 
words  is  couched  in  the  latter  paraphrase.  The  distinc- 
tion between  actual  and  constructive  possession  of  land, 
is  well  ascertained  and  defined,  and  of  familiar  use  in 
legal  parlance.  They  are  most  generally  used  in  contra- 
distinction to  each  other,  and  such  a  phrase,  as  here  used, 
must  properly  be  so  construed,  unless  there  lie  something 
else  to  control  the  words  into  a  different  construction.  I 
do  not  understand  my  brethren  as  controverting  all  this. 
.  But,  say  they,  if  we  construe  the  legislature  to  mean  ac- 
tual, or  constructive,  possession  merely,  as  the  one  stands 
in  contradistinction  to  the  other,  and  nothing  more,  then 
the  language  nsed  is  of  none  effect,  for  such  would  have 
been  the  law  though  no  such  words  had  been  used.  Thence 
they  deduce  the  right  and  necessity  of  construing  the 
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words  beygnd  their  literal  and  natural  import,  and  ftiak-    Spring  Term 
ing  them  mean,  ^whether  in  the  actual  pos!»ession  of  the       '  ^  ^  3 . 
defendant,  or  in  the  adversary  possession  of  another.'  In  prizzle  et  ai. 
answer  to  this,  I  beg  to  be  informed,  whether  this  is  the  "vs. 

first  instance,  by  many  thousand,  in  which  the  legisla-  -- — ^^^ — * 
ture  has  been  guilty  of  the  venial  offence  of  using  unne- 
cessary expletives,  redundant' words,  or  even  inoperative 
clauses  and  sections,,  which  ai'e  merely  in  affirmance  of 
what  the  law  would  have  been  without  them  ?  What 
else  than  some  such  matter,  could  be  expected  to  have 
been  so  awkwardly  introduced  at  the  tail  of  a  proviso  ? 

If  the  legislature  had  intende'd  what  is  now  contendecl 
for,  would  they  not,  most  probably,  have  thought  the 
introduction  of  so  novel  and  important  a  principle  into 
onr  code,  worthy  of  a  distinct,  separate  section  ?  and 
would  not  their  intention  have  been  announced  in  much 
less  ambiguous  language  ?  Would  they  not  have  express- 
ly said,  though  held  in  adver9ary  poueuiony  and  not  left 
such  intention  to  be  gathered  by  mere  implication  ?  It 
seems  to  me  they  would,  at  least,  have  used  the  much 
more  appropriate  language,  v^hether  in  passessianj  or  not^ 
omitting  the  word  CLcttuU.  This  idea  is  much  fortified  by  ^ 
the  language  used  in  the  thirty  fourth  section,  in  pre- 
scribing the  affidavit  necessary  for  a  defendaht^to  make, 
before  he  could  send  an  execution  after  land  in  another 
county,  requiring  him  to  state,  >'  that  the  land  is  not  in 
the  adversary  possession  of  another ; "  thus  manifesting 
that  they  were  well  aware  of  what  was  the  appropriate 
language, when  they  intended  to  convey  that  idea^ 

Another  argument  against  the  construction  contended 
for,  and  which  is  based  upon  implication  merely,  is  that 
there  is  no  necessity  for  it.  For  we  are  agreed,  that  the 
thirty  seventh  and  thirty  eighth  sections  of  the  act  ena- 
ble the  creditor  to  subject  the  right  of  his  debtor  to  land 
in  the  adversary  possession  of  another,  to  the  payment 
of  his  debt^  by  bill  in  chancery.  This  strips  from  my 
associates,  the  whole  pith  of  the  argument  of  the  dissen- 
tient judge  in  McCawneU  vs.  Brown.  The  legislature  hav- 
ingj  in  the  same  act,  devised  another,  and  so  much  more 
appropriate  remedy  to  the  creditor,  supersedes  all  neces- 
sity for  giving  him  this  so  inappropriate  one,  by  impll- 
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Spring  Term    cation  merely.     In  the  one  way,  the  relative  merits  of 
1833.        ji^g  adversary  titles  will  be  investigated,  and  finally  set- 

Fthzle  et  al.  ^'®^»  ^^^  ^^^  property,  when  exposed  to  sale,  thereby 
vs.  enabled  to  produce  the  highest  possible  price;  whereas^ 

.     ^     • — .  the  other  leads  to  absolute  and  inevitable  sacrifice. 

But  it  is  said,  there  was  a  rumour  in  the  land,  about 
the  time  of  the  passage  of  the  act  of  1828,  that  the 
clause  in  question,  was  introduced  for  the  purpose  of 
meeting  and  overruling  the  then  recent  decision  of  Mc- 
Cannell  vs.  Brown,  Such  rumour  never  reached  me.  I 
have  a  right  to  believe  that  it  had  not  reached  this  court 
twelve  months  ago.  For  at  the  spring  term  1832,  in 
'  the  case  of  SkropMres  vs.  Morgan  ^c.  we  certainly  did 

decide,  though  incidentally,  and  without  discussion,  yet 
expressly,  that  land  in  adversary  possession,  could  not 
be  sold  under  execution.  But  rumor  or  not,  I  feel  it 
my  duty  to  look  to  the  language  of  the  act  exclusively, 
in  ascertaining  legislative  intention.  I  doubt  whether  a 
tenth  of  the  members  of  the  legislature  had  seen  or  heard 
of  the  case  of  McConnell  and  Brown,  then  not  reported. 
If  they  had,  and  intended  to  overriile  it,  I  cannot  doubt 
but  that  language  much  more  explicit  and  adequate 
would  have  been  used. 

But  what,  to  my  mind,  is  an  unanswerable  objection  to 
the  construction  contended  for,  is,  that  it  will  virtually 
repeal  the  champerty  act  of  1824.  It  presents  a  facile 
mode  by  which  the  wholsome  provisions  of  that  act 
against  the  vending  of  title  to  land  whilst  in  adversary 
possession,  may  be  successfully  evaded.  It  would  be  a 
most  liberal  stretch  of  judicial  power,  to  say,  that  when 
such  a  thing  is  proved  to  have  been  done  for  the  purpose 
of  evasion,  we  will  still  bring  the  transaction  within  the 
denunciation  of  the  act  of  1824.  I  am  not  prepared  to 
say  that  I  will  not  go  that  length;  for  such  is  my  convic- 
tion of  the  sbund  policy  of  that  act,  that  I  shall  be  ready 
at  all  times  to  go  as  far  as  a  judge  ought,  in  sustaining  it 
in  vigorous,  or  even  rigorous,  operation.  But  may  it 
.  not  hereafter  be  plausibly  urged,  that  inasmuch  as  the 
posterior  act  of  1828,  authorized  such  sale  under  execu*^ 
tion,  that  it  must,  for  every  purpose,  be  considered  a 
pro  tonto  revocation  of  the  act  of  1624,  and  that  the  mere 
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anei^t  of  the  defendanl  in  tke execution,  that  hit  title  may 
be  so  sold,  with  a  concnrrent  understanding  that  another  is 
to  purchase,  in  this  mode  allowed  by  the  law  itself,  can 
never  be  properly  construed  into  a  fraud  upon  the  law. 
Be  this,  however,  as  it  may,  there  is  no  doubt  suck  ar- 
rangement must  be  efearly  proved,  and  this,  if  the  par- 
ties choose  to  deny  it,  there  will,  many  times,  be  no 
means  of  doing.  The  result,  then,  in  either  case,  must 
be  a  partial  repeal  of  the  act  of  18S4.  It  seems  to  me  to 
be  an  abuse  of  all  rules  of  construction,  to  suppose  that 
the  Jegislatare  meant,  by  this  ill  constructed  half  sen* 
tence,  so  awkwardly  smi^gkdin  at  the  tail  of  a  provi- 
so, to  repeal  any  part  ot  such  a  law  as  that  of  1824. 


Spriog  T«rni 
1883. 

Qwem 

Ptake. 


Givcns  against  Peake. 

(Mr.  Semple  ibr  Plaiotiff:  Mr.  Monroe  (or  Dtfendant.] 
From  thx  Cisgvit  Covxt  for  Oldham  Covrty* 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court 

GiTCNs,  who  owned  three  lots  in  the  town  of  Bedford, 
agreed  with  Peake,  by  a  mutual  covenant,  that  they  would 
build,  by  their  joint  labor  and  contributions,  a  brick- 
house,  on  one  of  the  lots;  and  that  Peake  should  have  a 
title  to  one  half  of  the  house  and  of  the  three  lots,  in 
consideration  of  the  building  of  the  house,  and  bis  con- 
tributing to  its  completion,  two  hundred  and  fifty  dol- 
lars more  than  a  moiety  of  the  total  cost. 

After  tlie  Rouse  had  been  built,  Peake  sued  Givens  up- 
on the  covenant,  for  damages  for  failing  to  comply  with 
his  part  of  the  contract.  Various  breaches,  in  failing  to 
make  proper  contribution,  were  assigned,  and  a  refusal 
to  ^^let  Peake  have  one  half  of  the  lots,"  was  also 
alleged  as  a  breach. 

Peake  recovered  a  judgment  for  seventy  eight  dollars ; 
and  then  filed  a  bill  in  chancery,  for  a  specific  execution 
of  the  contract  for  one  half  of  the  lots. 

29 


CflANCERT. 


A  jadgment  In 
an  action  at  law, 
upon  a  cove- 
nant, will  not 
bar  a  nut  in 
chancery  for  the 
ipecific  perfor« 
mance  or  a  stip-' 
nlation  of  the 
same  contract* 
to  convey  land, 
where  Hu  made 
manifeit,  that 
the  fiuhire,  tho' 
assigned  among 
othM*  breaches, 
was  not  inves- 
tigated, nor  any 
drives  asses- 
sed therefor,  in 
the  trial  at  law 
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Spring  Term        Givens  did  not  angwer  the  bill,  but  pleaded  the  judg* 
1883^.        jjj^jj^  jn  bar  of  any  relief.   Peake  replied,  that  there  was 
^  no  proof,  or  trial,  as  to  the  covenant  for  one  oioiety  of 

the  lots ;  and  that  the  judgmtot  for  damages  ^as  obtain- 
'  ed  solely  for  the  delinquency  of  Givens  in  not  making 
his  proportion  of  contribution  to  the  building  of  the 
house.  A  demurrer  to  that  replication  was  overruled; 
and  by  -the  agreement  of  the  parties  entered  ou  the  re- 
eord,  this  writ  of  error  is  prosecuted  to  ascertain  the 
correctness  of  that  decision. 

An  inspection  of  the  record  oflhe  judgment, will  leave 
no  room  to  doubt,  that  no  damages  were  assessed  for  a 
non-conveyance.     An  affidavit  filed  by'Givens,t>n  a  mo- 
tion for  a  new  .trial,  is  itself  satisfactory  upon  that  point. 
)»rop«r    mode,       An  answer  to  the  bill,  would  have  been  the  more  ap- 
in  chancery,  of  propriate  modc  of  asserting  the  alleged  bar.     If,  in  an 
b5^fo4i?deS^  answer  verified  by  oath,  Givens  had  alleged,  that  Peake 
ion,  U  by  an-  y^^^  recovered  damages  for  the  non-conveyanre,  or  that 
*""'  the  jury  had  cohsideted  thAt  matter,  it  woilM  have  been 

incumbent  on  Peake  to  have  satisfactorily  shewn  the  con- 
trary. But  if  no  such  allegation  had  been  made  in  the 
answer,,  the  fact  that  the  declaration  contained  a  breach 
for  not  conveying,  would  not  have  been  regarded.  But 
the  demurrer  to  the  replication  virtually  admits  that 
damages  were  not  assessed  on  that  breach,  and  that  there 
Was,  in  fact,  no  trial  upon  it. 

As;  therefore,  the  record  shews  clearly  that  damages 
were  recovered  only  for  Givens*  failure  to  contribute  his 
proportion  of  the  cost  of  building  the  house,  the  judg- 
ment in  the  action  of  covenant  should  not  bar  Peake  of 
his  equitable  right  to  one  half  of  tbe  house  and  the  lots. 
This  conclusion  is  not  inconsistent  with  the  record  of  the 
action  at  law,  or  with  any  necessary  deduction  from  it, 
•but  is  sustained  by  the  facts  in  that  record,  and  fortified 
by  the  demurrer  to  the  replication. 

Wherefore,  the  decree  of  the  circuit  court  is  approv- 
ed and  affirmed. 
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Spring  Teitii 
1883. 


Boucher  vs.  Williamson.  Tr^tbrAk 

[Mr.  Crittenden  for  Appellant :    MesBTs.  Morekead  and  Brown  for  Ap^ 

pelWei^] 

Frost  THK  Circitit  Court  for  Brackeit  Couhty. 

Chief  Jostiee  Robrrtsok  delivered  the  Opinion  oi  the  CooFt^  May  8. 

This  caflerpreseata  three  quefliions. 

First,  Upon  a  traverse  to  an  inquisition  for  a  forcible  Pleaofnu/tte; 
entry,  Boucher,  who  was  traversee  and  the  defendant  in  not^^icf^" to 
the  warrant,  pleaded  that  the  traversor  had  once  before  the  cooDtry^he 
proceeded  against  him  for  the  same  forcible  entry  ;  that  ^JJUb^t^  cT 
his  warrant  had  been  quashed  before  this  case  was  com-  not  by  a  jury. , 
menoed  in  the  country  ;  that,  afterwards,  a  writ  of  er-' 
ror,  witli  a  supersedeas,  was  prosecuted  to  this  court, 
and  was  still  pending.     Williamson,  the  traversor,  re- 
plied, that  tliere  was  no  record  of  any  such  writ  6f  er- 
ror ;  and  an  issue  was  thereupon  concluded  to  the  cotm- 
try.     A  jury,  sworn  to  .try  that  issue,  found  for  William? 
son  ;  but  the  court  set  aside  the  fouling,  That  was  right; 
because,,  had  the  plea  been  good,  tlie  court,  and  not  tbe 
jury,  was  the  proper  tribunal  for  trying  the  issue. 

Second.  But  the  plea  was  insufficient  and  inappropri-  The  only  prop*. 
ate.  Could  it  be  admitted  that  an  original  suit  could  be  ^av^,^!wh^ 
abated  by  another  suit  which  was  not  pending,  when  tbe  tfaertbe  mqniii^ 
former  was  instituted,  or  by  a  writ  of  error  at  any  time,  „'oJ|  ^  fuho^ 
still,  it  has  been  decided,  that  matter  in  abatement  can-  pieaaarenotai 
not  be  pleaded  in  such  a  proceeding  as  this.    Janes  vs.   can  any  advan- 

Overtanj  4  Bibb^  334.     Upon  a  traverse,  no  advantage  tag®  be  taken  of 

,      '  r    .     .    .  .  1.         •     .1  A  irreEuJanties  m 

can  be  taken  ol  the  initiatory  proceedings  m  the  country ;  the  proceeding 

and  the  issue  prescribed  for  the  trial  in  the  circuit  court   «P<«.t^e  war- 
*  ^  ■  rant,  in  the  conn 

IB,  whether  or  not  the  inquisition  be  true.     If  two  cases   try. 

for  the  same  wrong  be  pending  at  the  same  time,  an  efec-  11' two  cases  we 

tion  might  be  directed.     But  neither  of  the  suits  should  Mmeiorcibieen- 

he  abated.     Pleas  in  abatement  are  unsuitable  to  the  ob-  ^^y*""^?^^}^ 

,       .  -    may  beoirectea. 

ject  and  character  of  a  procedure  which  was  instituted 
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Sprmg  Teun  for  summary  and  preventive  justice,  by  placing  partiei 
^^^**  in  statu  quoj  until  their  rights  shall  have  been  properly 
Boucher      sought  or  settled. 

Third.  Whether  Williamson,  or  his  tenant,  AlUn,  or 
Boucher,  was  in  the  actual  possession  of  the  field  in  con- 


JViUiamsnn, 


miSfJ^othw!  ^^^^  ^^  ^^^  ^"'^^  ^^^^^  alleged  entry,  was  a  matter  of  de- 
was  in  the  actv-  duction,  from  facts  somewhat  va^ue  and  indeterminate. 
l^dT^'^w-^  If  Allin  wasthen  so  possessed,  the  landlord  couJd  not 
ticulartime,  isa  maintain  his  writ ;  and  if  neither  of  them  was  in  the  ac- 
to  be  decided  by  tual  possession,  there  was  no  forcible  entry  upon  either 
•j"^-^*^  of  them.  Allin^as  the  tenant  of  Williamson,  had  cuUi- 
circamstimces,  vated  the  field- during  the  year  which  had  just  encied^ 

,in  proof,  Bhould  ^nd  notified  his  landlord  that  he  might  take  possession  of 
be     submitled,   .         _  ^         ,-  .         -     ,  -i*       -         n        i_ 

Hrkhominstrac.  it.     But>  a  few  days  prior  to  that  notincatiou,  boucher, 

may  draw  from  thrown  upon  it  some  logs  for  building  a  cabin,  which  he 
My   panienlar  forthwith  proceeded  to  erect  and  to  occupy. 

The  circuit  court  instructed  the  jury,  that  the  hauling 
of  the  logs  and  the  placing  of  them  in  the  field  was  not 
evidence  of  an  actual  possession  of  the  field  by  Bouclier. 

Whether  the  acts,  thus  stated,  constituted  an  actual 
possession  of  the  field,  was  a  question  of  fact,  for  the  ju-  . 
ry,  and  not  of  law,  for  the  court,  to  decide.  The  lease, 
the  object  of  Boucher  in  hauling  and  depositing  the  house 
logs,  and  his  acts  of  dominion  over  the  field,  miglU  indi- 
cate an  intention  to  use  the  field  as  his  own,  under  his 
lease  ;  and  if  such  was  his  intention,  he  should  be  deem- 
ed to  have  been  in  the  actual  possession  of  the  field,  un- 
less some  other  person  was  actually  possessed,  and  had 
not  been,  by  his  acts^  dissiexed.  If  there  was  any  such 
disseizin,  no  subsequent  act  of  the  disseizor,  whilst  in 
possession,  could  have  amounted  to  a  forcible  entry; 
and  for  the  disseizin  'itself,  the  [^rson  actually  disseized 
could  alone  maintain  a  warrant  for  restitution. 

In  determining  whether  Williamson  was  entitled  to 
restitution,  it  was  material  to  ascertain  \clw  was  in  the  ac- 
tual possession  of  the  field  when  Boucher  first  entered^ 
and  also  whether  he  was  in  possession  when  be  hauled 
the  logs.  And  whatever  may  be  the  proper  deductions 
from  the  facts,  the  jury  had  a  right  to  consider  them  all, 
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and  thence  draw  their  own  conclusions,  without  any 
such  restriction  as  that  which  was  imposed  by  the  court. 
Wherefore,  the  judgment  against  Boucher  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Spr'tag  Term 
1833. 


Vance  and  Wife  against  Campbeirs  Heirs,    chakceet. 

[Mr.  Hauflon  for  Appellanto :  'Mr.  Haggin  for  Appellees.] 
From  the  Circuit  Court  for  Bourbon  County, 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.  May  2. 

As  one  object  of  the  btil  filed  in  this  case  by  the  appel-  £xecntor(bjin- 
lees«  was  to  obtain  a  distribution  of  the  personal  estate  termarnage)  is 
of  their  father,  and  a  settlement  of  the  accounts  of  the  ty  to  a  bill  al 
personal  representatives^  James  Campbell,  the  executor,  5^'^^^®^^^; 
was  a  necessary  party  ;  and  consequently,  as  he  was  not  and  distributioR 
made  a  party,  the  decree  against  the  executrix,  must,  for 
that  cause,  be  reversed. 

But  it  tiecomes  our  duty  also  to  notice  an  error  to  the 
prejudice  of  the  appellees. 

John  G.  Campbell,  father  of  the  appellees,  and  bus-, 
band  of  the  appelUnt  Anne,  the  executrix,  devised  to  his  ^'tlfwl^tote 
wife  his  whole  estate  during  her  life  or  widowhood,with  fo  hia  wife  Aju- 
power,  during  her  widowhood,  to  sell  the  land,  and,  in  w^h  power^^as 
that  event,  one  third  of  the  proceeds  of  such  sale,  and  ^^H  ^  ^^  f?- 

,  .    -      -     ,  ^       ^  ,    ,  '  mained  a  wid- 

one  third  of  the  personal  estate,  was  to  belong  to  her  ow,  to  sell  th* 

during  her  life  ;  and  the  whole  wa»  to  go  to  the  children  JSiiTon^^tSJd 

after  her  death.  of  the  proceeds. 

About  two  years  after  the  probate  of  the  will,  she  in-  of  the  pwond- 

termarried  with  her  co-appellant,  without  having  sold  ^y^^  *i^«  •  **»« 

the  land,  or  renounced  the  provision  made  for  her  by  the  the  children  ap- 

\^l\\,  on  the  termina- 

tion of  her  es- 
tate.   She  made 
ttorenonciation'of  the  provision  made  lor  her  by  the  will,  mtbtn  the  time  allowed  by  law, 
and  married  without  ha  vine  sold  the  estate  :  held  that  she  was  not  entitled  to  dower,  and  that 
all  her  rights  nnder  the  will  were  terminated  by  the  marriage. 
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Spring  Term 
^ 1833. 

Vaneey  Src, 

vs. 

Campbell's 

heirs. 


The  circuit  court  decreed  to  her>  dourer  in  the  land  - 
and,  in  that,  we  think  the  court  ei'red. 

There  is  nothing  in  the  will  which  will  authorize  a 
court  to  infer,  that  the  testator  intended  that,  if  his  wid- 
ow should  marry  without  having  previously  sold  the 
land,  she  should  have  any  thing  ;  and  extraneous  facts 
arc  not  competent  to  prove  such  an  intention. 
^  It  may  be  urged  that,  as  the  testator  gave  to  his  wife 
one  third  of  his  estate  during  her  life,  in  the  event  of 
her  selling  the  land  during  4ierwidowho6d, we  may  pre- 
sume that  he  intended  that,  whether  she  should  sell  the 
land,  or  not,  she  should  be  entitled,  for  life,  to  the  same 
provision.  We  acknowledge  that  we  cannot  perceive 
any  reason  why,  if  he  intended  that  she  should  have  no- 
thing in  the  event  of  her  marrying  again  without  having 
aold  the  land,  he  devised  to  her  one  third  of  his  estate 
during  life,  if  she  should,  during  her  widowhood,  sell 
ihe  land.  But,  however  incongruous  such  a  provisioa 
may  be,  or  however  incomprehensible  may  be  the  mo- 
tive and  object  of  it,  as  there  is  no  intimation  in  the  will 
of  an  intention  that,  if  she  sboujd  marry  again  withoul 
having  elected  to  sell  the  land  and  take  the  benefit  of  the 
contingent  legacy  to  her  during  life,  she  should  have  the 
whole,  one  third,  or  any  other  part  of  his  estate,  or  that 
she  should  come  in  under  the  law  as  if  no  will  had  been 
made:  we  cannot  make  a  will  for  him  ;  nor  can  we  sup- 
ply that  which  he  may  have  inadvertently  omitted|  un- 
less the  will  itself  had  furnished  sufficient  data  for  ascer- 
taining that  something  was  omitted  through  mistake, 
and  what  that  something  was.  The  will  expressly  limit- 
ed the  estate  to  widowhood,  and  made  no  other  or  fur- 
ther provision,  excepting  for  one  third  during  life,  pro- 
vided the  widow  should,  before  marriage,  elect  to  sell 
the  land  and  distribute  the  proceeds,  and  we  are  not  al- 
lowed to  presume  that  any  thing  else  was  intended,  or 
what  else  was  contemplated. 

The  devise  to  the  wife  during  her  widowhood  should 
not  be  construed  as  a  condilion  in  restraint  of  marriage ; 
but  should  be  deemed  only  an  allowable  limilatian  to  the 
estate  devised.  The  marriage,  ipsofactOy  terminated  the 
divisee's  right  to  any  portion  of  the  estate  as  derived 
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from  the  will.     And,  as  she  had  not  renounced  the  pro«    Spring  Term 
vision -made  for  her  by  the  will,  but  had  elected  to  hold        1 83  8. 
under  the  will>  she  cannot  be  entitled  ta  any  part  of  the     Vanee  4-e. 
estate  by  operation  of  law,  and  contrary  to  the  provi-  v*. 

^ons  of  the  will.  Having  elected  to  hold  under  the  /(Sr, 
will,  and  having  so  held  until  after  the  time  allowed  for 
renunciation  had  expired,  she  cannot  now  be  permitted 
to  assert  a  right  against  the  will,  or  independently  of  it. 
As,  therefore,  she  terminated  her  interest  as  devisee,  by 
her  second  marriage,  she  can  have  no  right  now  to  any 
j>ortioti  of  the  testator's  estate  which  was  devised. 

The  appellants  should,  of  course,  be  charged  with  j^^  ^^  ^j^^ 
rent  from  the  date  of  their  marriage,  when  the  wife's  contmulngtooc 
title  ceased  ;  and  from  the  same  time,  they  should  be  al-  ^fich^h^lbrl 
lowed  a  resonable  compensation  (not  exceeding  the  pro-  merhiubandhad 
fits  of  their  estate,)  for  supporting  and  educating  the  ap-  d^^g  widon^ 
pellees.  Nothing  before  that  time  should  be  allowed,  be-  bood,thentohid 

•  I'll*  •  ^1  .  children,    must 

cause  it  was  obviously  the  intention  of  the  testator  that,  account  for  the 

whilst  the  mother  was  entitled  to  the  whole  estate,  the  *"?»^»  ^^jj"  *!>•  / 

children  should  participate  in  the  profits,  and  should  be  cond  marriage ; 

permitted  to  live  with  her  without  charge  for  mainte-  '^^'^  "Y  ^^^^ 

nance.  -  port  4^c.  < — >not 

We  cannot  tell  whether  the  ultimate  decree  will  be  e^c^^J™*  ^^J^ 

,  income  oi  tiieir 

better  for  the  appellants  than  that  of  which  they  now  estate. 

complain,  and  which  must  be  reversed  at  their  instance.  The  whole  es- 
*  •  '    tatebemgdevifl- 

whatever  may  the  consequences  to  them.  ed  to  the  wife. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree  hoodf  ehe*  can'I 

of  the  circuit  court  be  reversed,  and  the  cause  remand-  Jo*  ^  allowed 

cd,  for  such  further  proceedings  as  shall  be  proper,  and  ©Vthe  chndren 

for  such  final  decree  as  may  be  equitable,  according  to  ^ 'li'^k^^*'®  *^ 

al         »      •    %         ^  .t  '         •    *  held  the  eitatei 

the  principles  of  this  opinion. 
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O  Hara  vs.  The  Lexington  and  Ohio  Rail 
Road  Company.' 

iMr.  Monroe  for  Appellant ;  Memra.  Morehead  and  Brown  for  Appellee.] 

The  Appellee  This  case  was  decided  in  the  Frawklin  Couftt  Court,  on  the 
may  brmg  up  i&th  of  April,  183S— while  the  Conrt  of  Appeals  was  in  sessioB. 
the  record,  and  rjs^^  decision  being  against  the  defendant,  O'Harra,  he  prayed  an 
7^avea8e^hZ  aPP^a'  5  ^^^^^  ^"^  granted,  upon  his  entering  into  bond,  ac- 
fQre  theexpira-  cording  to  law,  on  or  before  the  22nd  of  April  j  when  the  bond 
tion  of  the  time  ^^g  executed.  The^rule  prescribed  by  the  statute  (1  Dig,  387,) 
allowed  the  ap.  ^^1,^^^^  ^^g  AppeUmt  until  the  third  day  of  the  next  term  of  the 
the^ord.  Biu  Court  of  Appeals  (ibth  of  Oct.)  to  return  to  the  clerk  a  copy  of 
he  recovers  no  t)ie  record.  But  the  JlppeUee,  on  the  24th  of  April— two  days  after 
oostfl,  although  ^^^  appeal  bond  was  executed,  produced  in  Court  n  copy  of  the 
•uccess  u  .  record,  and  moved  that  the  case  be  taken  up  and  disposed  of  as 

one  prosecuted  for  the  purpose  of  delay.  It  was  objected  \>y  the 
counsel  for  the  Appellant,  that  the  motion  was  premature,  as  he 
had  not  filed  the  record,  and  there  was,  consequently,  no  cause 
here  pending,  for  this  court  to  act  upon.  For  the  Appeltees,  it 
was  contended,  in  reply,  that  it  was  conjpetent  for  them,  and  in 
conformity,  to  the  rule,  (Sec  1  Mon.  ix.)  and  to  the  usage  here- 
tofore, to  procure  a  copy  of  the  record,  and  upon  suggestions  like 
the  present,  to  submit  the  case  at  any  time.— The  Court  received 
the  record,  inlimating  that  the  objection  to  the  motion  would  be 
duly  weighed,  before  the  main  question  was  considered.  But  the 
objection,  it  seems,  was  not  sustained  by  a  majority  of  the  court. 
No  costs,  however,  were  allowed  to  the  Appellee,  upon  the  af- 
firmance. 

May  8.  '      '  Chief  Justice  Robertsoit  delivered  the  Opinion  of  the  Court. 

The  provisions  This  IS  submitted  as  a  delay  case.— Pursuant  to  the  fif- 
of  the  wt  m-  teenth  section  of  its  charter,  {Session  Jlcts  of  1830,  p.  133,) 
L^^S^  and  *'  the  Lexington  and  Ohio  Rail  Road  Company  "  procured  a 
OhioRaO  Rm^  regular  inquisition  and  assessment  of  damages,  for  a  small 
thorizethecom-  portion  of  O'Hara's  land,  through  which  it  designs  to 
^riaie^theTi^d  construct  its  road.  The  county  court  approved  the  in- 
of  individuals  to  quest;  and  O'Hara  appeals. 

iSLt^beda^  One  objection  only  is  made  to  the  inquest,  and  that  is 
ages  being  first  that  it  is  unconstitutional,  and  therefore  void  :  firHf'  be- 
ooMtUation^''"  cause  the  act  of  incorporation  grants  exclusive  privileges, 
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Vithoiit  any  consideration  of  public  service  ;  and  second'    Sfnng  TMm 
ly«  because  it  will  divest  O^Haca  of  his  freeliold  right,        isss. 
without  sufficient  authority.  O^J^rra 

Neither  of  these  reasons  can  be  effectually  applied  to   r       a1'  OA' 
this  case.  RMRottd, 

In  the  true  sense  vf  the  constUution^  no  exclusive -privifege 
has  been  granted  to  the  corporation.  If  the  charter  be, 
on  that  ground,  unconstitutional,  it  would  be  difficult  to 
maintain  the  validity  of  any  statute  for  incorporating 
any  brid.'C  company,  or  any  bank,  or  even  for  granting 
arrv  ferry  franchise. 

Public  utility  was  the  chief  object  of  the  act  of  incor- 
poration. The  commonwealth  had  the  constitutional 
rischt  to  construct  a  rail  road.  It  liad  the  right  to  dele- 
gate  its  power  to  individuals.  Its  right  of  eminent  donudn^ 
expressly  recognised  and  reserved  by  the  constitution, 
authorized  it  to  ''  appropriate ^^^  or  to  delegate  the  power 
to  take  O'Hara's  land  for  public  use^  by  paying  him  a  just 
eamptnsathm,  I'he  charter  does  hot  allow  the  company 
to  appropriate  the  land  without ^r^  paying  the  assessed 
damages.  And  consequently,  we  perceive  no  infraction 
of  tlie  constitution  in  the  fifteenth  section  of  the  char, 
ter,  nor  in  any  thing  which  has  been  done  by  the  inquisi- 
tion, or  the  county  court,  or  the  Rail  road  company. 

Wrherefore,  the  inquisition  and  its  approval  by  the 
oounty  court  must  be  affirmed. 

Judge  Underwood  thinks  the  submission  is  premature, 
because  the  record  was  not  filed  by  the  appellant,  and 
the  time  for  filing  it  by  him  bad  not  expired. 
SO 


X, 
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AtMnxriov  Grimes  vs.  Grimes. 

[Mctin.  WickliffeandWoolcy  for  Appelant :  Noappeoraneefor  AppeOee.] 
From  th«  Circitit  Court  for  Fatrtte  Couictt, 
May  «.  Jadg"  Uif  deb  wood  delivered  the  Opinion  of  the  Court. 

Two Muit» wen  BENJAMIN  Grimes  instituted  a  suit  in  chancery,  against 
referred  to  ar-  Charles  Grimes,  in  the  Fayette  circuit  court;  and  Charles 
■^!b^ne^t  or-  Grimes,  in  the  same  court,  brought  an  action,  by  petition 
^'^braciB  *^  ®"^  summons,  against  Benjamin.  These  suits  were  pend- 
XJfthfi'^tf^  ing  at  therame  time.  In  April,  1826,  the  court  made  an 
SSon^waa"^*-  order,  with  the  consent  of  the  parties,  referring  "  all  mat- 
perseded ;— the  fers  in  difference  between  them  in  these  suits,"  to  the 
.  £^ri°Jl^"?^  arbitrament  of  W.  Bullock  ahd  J.  Shelby  and  their  urn- 
tamedana^rd  pj^e  :  "  whose  award,  when  returned,  shall  be  made  the 
Md  that  a?iV  judgment  of  the  court."  This  order  followed  immedi- 
ward  MiDval-  ^^^u.  ^fter  stating  the  style  of  both  suits. 

Id,  a«  but  one  •^.^..       .«  ,■•  i  j 

snit  was  refer-       In  the  following  June,  this  order  was  made : 

itfriLllT  "^  ''CharUs  Grimes,  plainiiff,      ) 

bitrator..  against  [  On  Petition." 

Ad    agreement  Benjamin  GHmes,  defendant. ^"^  } 

d^fSrSto^n'J^)  "  By  consent  of  the  parties,  George  Robinson  is  appoint- 

njnst  stole  the  ej  an  arbritrator  herein,  in  room  of  James  Shelby." 
rXiS  T-lnd       Bullopk  and  Robinson  having  made  an  award  which 

thepowcrofthe  embracwl  both  suits,  the  court  rendered  judgment  there- 

Stric^i^^tV'the  on  ;  to  reverse  which,  Charles  Grimes  prosecutes  an  ap" 

matters  include,  ^^\^  rp^e  ludgment  must  be  reversed,  and  the  award  set 

ed  m  the  state-  r  ^    ..  .      ,  i      ..i_         i_     •     •   i. 

ment.  aside.     Robiiison  had  no  power,  under  the  submissioii, 

«.  ^  to  act  upon  the  suit  in  chanc>ery.   The  plain  and  obvious 

Extraneous  OTi-  .*^-,  ,  ..••  i»        j4i." 

dence  is  not  ad    meaning  of  the  order  appointmg  him,  conferred  aumori- 

whauheVrt°«  *y  *^  *'®<=>^®  "P^"  ^^^  matters  involved  in  the  petition, 
agreed  to  refer ;  and  did  not  embrace  those  of  the  suit  in  chancery. 
bVAe^^?d"  The  arbritration  attempted,  was  under  the  provisions 
of  the  statute,  (I  Dig,  90.)  A  correct  construction  of 
that  act  requires,  that  the  order  of  reference^  should 
state  the  dispute  referred  to  the  arliritrators,  or  the  suit, 
so  that  they  may  know  precisely  the  duties  which  they 
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fure  required  to  perform.    The  order  substituting  Robin-    Spriiig  Teito 
sen,  in  the  room  ol  Shelby,  does  it  only  so  fiur  as  relates  to       tlllL 
the  petition.    We  cannot  go  into  the  acts  of  the  parties  be- 
fore the  arbitrators,  for  the  purpose  of  aiding  a  ddiective 
subniission  under  the  statute.     The  record  should  shew   - 
what  the  parties  meant,  and  what  authority  wasconferi-ed. 
Judgment  reversed,  with  costs,  and  cause  remanded, 
with  directions  to  quash  the  award* 


Betty  vs.  Moore, 

[l^r.  Crittenden  for  PUiBtiiF:  Mr.  Ofainn  ibr  Defenchnt.] 
Fbom  ths  Circuit  Court  tor  Scott  County. 


Texspabs*— 
for  freedom^ 


m  ^ 


Judge  Nicholas  delivered  the  Opinion  of  the  Court,  jlf^y  3^ 

This  suit  was  brought  by  Betty  to  establish  her  right  to  Case— the  gift 
freedom.    She  claims  it  under  the  will  of  Jeremiah  Mor-  of  »»}*▼«.«!»» 

condition  that  it 

ton,  emancipating  her  after  the  death  of  his  wife  Judith,  sbonld  revert  to 
who  was  dead  previous  to  the  institution  of  the  suit,  and  ^^dJ^'Jsliih 
who  previous  to,  during  and  subsequent  to  her  mar.  ontiwve. 
riage  with  Morton,  had  iietty  iu  possession  for  sixteen  or 
eighteen  years* 

To  rebut  tliis  claim,  the  defendant  proved  that  Mrs. 
Morton  obtained  Betty  from  her  brother,  Frank  Moore, 
by  purchase  ;  the  terms  of  which  are  stated  by  one  wit- 
ness thus:  ^^  so  far  as  tlie  title  was  involved,  it  was  a  con- 
ditional one,  that  if  Mrs.  Morton  died  without  having 
a  child,  then  Betty  was  to  revert ;  that  in  the  event  of 
her  having  children,  the  title  was  then  to  be  absolute^ 
otherwise  not,  but  to  terminate  at  her  death  without  is- 
sue." Another  witnessstated  it  thus: — ^^  that  when  Frank 
Moore  first.offered  to  his  sister  Judith  the  girl  Betty,  up- 
on the  condition  that  she  was  to  return  to  him,  provid- 
ed Judith  died  without  issue,  she  refused  to  take  her  up- 
on such  condition,  but  afterwards  did  take  her  upon 
that  condition."    A  third  witness  stated  it  thus  :— ^^  on 
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Spring  Tom    condition  that  Betty  and  her  increase  were  to  retnm  t># 
183S.        Frank  Moore,   provided  Judith  had  no  child  to  heir 
them/'    It  was  further  proved,  that  Judith  died  wilb- 
out  mcie. 

This  state  of  caie  appearing  on  the  trial,  the  court  in- 
structed ihe  jury,  in  effect,  that  upon  the  whole  proo^ 
Betty  had  no  right  to  freedom. 
If  property  be       Did  the  correctness  of  this  ini^t ruction  depend  upon 
with*  a'coDdU  ^'*®  effect  of  the  statute  of  limitations  exclusively, which 
tioD,that  itihall  appears  to  have  been  principally  relied  on  Jn  the  circuit 
eontiiig^^"  ^  court,  as  it  was  in  the  argument  here,  we  should  be  in* 
»/*A«  r«f«Tpa-  clined  to  concur  with  the  circuit  court,  and  approve  the 
th0  Btatate  of  finding  of  the  jury  for  the  defendant.     For,  besides  the 
limitations  does  evidence  being  inadequate  to  shew  an  adversary  holding 
nmning,  in  bar   by  Morton,  if  the  terms  of  the  sale  reserved  a  valid  re* 
thereverwoner^  versionary  interest  in  the  slave  to  Moore,  after  Mrs.  Mor- 
lutilthecoDtinl  ton^s  death,  his  cause  of  action  did  not  accrue,  nor  could 
gencjr   appens.  ^j^^  statute,   therefore,  have  commenced  running  until 
her  death. 

There  is  no  discrepancy  in  the  proof  as  to  the  terms  of 

sale.     According  to  the  testimony  of  each  of  the  three 

witnesses,  it  was  a    tranfer,  by  parol,  of  the  absolute 

right  to  Betty,  on  condition  that  Judith  Moore  had  a 

child,  or  children  ;   and   on  failure  of  that  condition, 

that,  at  Judith's  death,  Betty  should  revert  to  Frank 

Moore.     This  reservation  of  a  reversionary  right  to  the 

vendor,  can  have  no  further  or  greater  efficacy  than  if  it 

had  been  granted  by  the  terms  of  sale  to  a  third  person. 

The  determination  of  the  case  depends  upon  the  validity 

of  any  such  reservation  or  limitation. 

ifa  gift,  or  sale,       ^^  common  law,  a  gift  to  a  man  and  the  heirs  of  his 

of  8  slave,  or  body,  was  an  estate  upon  condition,  that  it  should  revert 

otherchattel.be    ^     ^Z      j  -i.    i         ,  ■      i       '    .    •  i-  •  •     ■     j 

made apoa con-  to  the  clonor,  if  the  donee  had  no  heirs  of  his  body  ; 

t^^'^mil^Liif  **"'  *^  *^  '**'''  *^  should  then  remain  to  the  donee.  li 
die  without  is-  Was,  therefore,  called  a  fee  simple  on  condition  that  he 
Sdi*weS"oi  had  issue.  2  Black.  Cent.  110.  The  statute  de  ctonw  after- 
pass  to  a  tiiird  wards  turned  this  estate  upon  condition,  when  it  wm 
^Jnkwold^  created  in  the  conveyance  of  real  estate,  into  fet'lM. 
and  the  entire  As  to  personalty  it  still  remains  a  fee  on  condition.  Ac- 
ahsoiotiijin^e  <^o"*ding  to  the  earlier  decisions,  whilst  chattels  were  of 
firat  donee.  little  estimation,  a  grant  of  personalty  for  life,  carried 
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with  it  the  whole  estate.    But  the  law,  as  it  has  been  set-'     Spring  Term 
tied  in  more  modern  times,  allows  the  iimitalion  of  a  re-       M^^\ 
mainder  after  a  life  estate  in  personalty.     And  it  has  even 
been  allowed  by  executory  devise,  or  conveyance  in  trust, 
td  create  what  is,  to  soi|ic  extent,  jn  effect,  the  same  as  a  - 
conditional  fee,  or  estate  tail,  in  such  property,  without  ma^^beT  liinr 
thereby  passing  the  absolute  and  entire  interest  to  the   tation  of  a  re- 
first  taker.  This,  however,  is  expressly  confined  to  those   j^e^'^^f^^i* 
two  excepted  modes  of  creating  an  estate  in  personalty,   penonaltj  ;  or 
For  it  is  well  settled,  that,  ( with  the  exception  of  an   %"^t^^J^^^y 
annuity,)  wherever  by  any  of  the  ordinary  modes  of  executoiy    de- 
conveyance,  an  estate  in  fee  conditional,  or  fee-tail^  is   anceintnwtf— 
granted  in  or  out  of  f^ersonalty,  that  it  passes  the  whole  t^'  not  by  th« 
estate  to  the  grantee  or  first  taker,  and  consequently,  all   of  convey«Dc^ 
further  limitations  or  reserversions  are  null  and  void. 
See  Har.  Co.  Idt  20  a.  Feame  460,  463.  Roper  on  Lega- 
cie«,  393.   Cliristain^s  Black.  113.  So  that  pro{)erly  speak- 
ing, there  can  be  no  such  estate  in  personalty  as  a  fee 
simple  on  condition  of  having  issue,  or  fee-tail,  but  all 
such  estates  when  attempted  to  be  created,  carry  the 
whole  interest  absolutely. 

The  application  of  this  doctrine  to  the  case  before  us, 
requires  no  elucidation.  Nor  can  any  restriction  of  its 
operation  be  found  in  the  act  of  1798,  converting  slaves 
into  real  estate;  for  the  thirty  third  section  of  that  act 
declares,  that  no  remainder  in  a  slave  shall  be  limited, 
otherwise  than  the  remainder  of*  a  chattel  |)ersonal,  by 
the  rules  of  the  common  law  ;  and  the  act  of  1796-^1 
Dig.  314,  converts  all  estates  tail  in  land;  or  slaves,  into 
estates  in  fee  simple. 

The  conclusion  is,  that  the  purchase  made  by  Judith 
Moore,  according  to  the  terms  thereof,  as  proved  by  the 
defendant,  vested  in  her  the  absolute  right  to  Betty  ; 
which  passed,  on  the  marriage,  to  Morton  ;  and  Betty 
Vf,9LS  emancipated  by  his  will. 

The  judgment  must  be  reversed,  with  costs,  and  the 
cause,  remanded,  with  directions  to  set  aside  the  verdict, 
and  for  further  proceedings  consistent  herewith. 


Digitized  by  VjjOOQIC 


238  DECISIONS  OF  THE  COURT 


Spring  Term 
1838. 


Detiitue. 


Daniel  vs.  Daniel. 

[Mr.  Crittenden  for  Appellant !  Mr.  Sanders  for  Appellee.] 
From  the  Circuit  Court  tor  Booite  County. 
May  4.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court, 

A  second  donee  Geobge  W.  Daniel,  by  his  next  friend,  brought  two  ac- 

of  a  tlaye  (or  tJong  of  detinue  against  Vivion  Daniel— one  for  a  slave 

one  ciauninc  nn  o   >  i    ■  i        ^ 

der  him.)  rely-  (Cresa)  and  one  of  her  children,  and  the  other  for  an- 

iSSSS^^of^SS  other  and  younger  one  of  her  children. 

donor  for  five.      The  two  suits  Were  consolidated  ;  and  G.  W.  Daniel 

fiSTgift  tor  obtained  a  judgment  for  the  three  slaves. 

of  the  right  of      Yiviou  Daniel  had  bought  the  slaves  at  a  sale  of  them 

mM?"how  tS;  under  an  execution,  in  his  own  favor,  against  the  father 

the  latter  had  of  George  W.  Daniel,  who  (i.  e.  G.  W.  D.)  claims  them 

Ti^Vany  in  virtue  of  a  gift  alleged  to  have  been  made  to  him,  in 

fiiiie  within  the  ^j^^  y^^  1814,  of  Cresa,  by  his  grandfather,  Peter  Daniel. 

t^t  tS"dJ>n«       After  same  testimony  had  been  introduced,  tending  to 
continned,    for  prove  a  ffift  by  Peter  Daniel  to  George  W.  Daniel,  shortly 

five  yearsyin  the  *^  »         -^  ,,         ..-■^•*i.  '^^ 

nnintermpted,    after  his  birth,  and  when  his  father  was  m  the  possession 
adv^erse  posses-  ^f  q^^^  .   ^^^  ^f^^  ^^^^  ^^^hgr  testimony  had  been 

heard,  tending  to  prove  a  prior  gift  to  George  W.  Dan- 
iel's mother,  before  her  marriage,  and  when  she  was  a 
minor,  living  with  her  father— the  circuit  court  instruct- 
ed the  jury,  that  if  they  should  believe,  "  that  Peter 
Daniel  gave  the  girl  in  controversy  to  his  daughter  Nan- 
cy ,"more  than  five  years  liefoiie  the  gift  to  her  son  George 
W.  Daniel,  and  that  during  that  time,  Peter  Daniel  held 
said  girl  in  his  own  possession,  claiming  her  as  his  own, 
and  exercising  acts  of  ownership  over  her,  such  posses- 
sion vacated  the  first  gift." 

As  the  instruction  does  not  necessarily  import,  either 
that  the  daughter  never  was  in  the  possession  of  the  slave 
within  five  years  succeeding  the  gift  ;  or  that  the  donor 
^^remained^^  in  the  possession,  ^^notwithstanding such  gift,'* 
in  the  language  of  the  forty  first  section  of  an  act  of 
1798,  (2  Dig.  1 158-9  ;)  or  that  he  coniinvedy  for  Jive  years^ 
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in  the  uubUerfvpUd,  advene^  possession — ^the  facts  hypo- 
theticaliy  stated,  do  not  result  in  the  legal  dedaction  that 
the  gift  never  took  effect,  or  ^as  afterwards  invalidated; 
and  more  especially  in  favor  of  one  who  was  not  a  cred^ 
itor  or  purchaser. 

Wherefore,  without  intimating  any  opinion  as  to  the 
effect  of  the  testimony  which  was  heard  on  the  trial, 
this  court  orders  and  adjudges  that,  in  consequence  of 
the  erroneousness  of  the  foregoing  instruction,  the  judg- 
ment of  the  circuit  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


339 

dpf  ing  Term. 
1833. 


Shrieve  vs.  Summers.  Ejectmht. 

[Mr.  H*wttt  for  Appellant :  Mr.  Owaley  for  Appellee.]  , 

Fro»  thx  Circuit  Court  for  Jbssaminjb  County. 

Judge  Urdi^rwood  delivered  the  Opinion  of  the  Court.  May  4. 

This  is  a  controversy  relative  to  the  position  of  the  true  Twooatentees 
boundary  line  between  two  adjoining  surveys  and  pat-  ^pective,  ad- 
ents.  Southairs  is  the  elder  grant  ;  and  Summers,  the  join™,tracte— 
lessor  of  the  plaintiff,  who  succeeded  in.  the  action  of  to^take*^8»e»i 
ejectment,  claims  under  it.  BramUiVs  grant,  junior  in  ^^^  ^w^y^ ' 
date,  and  under  which  Shrieve  claims,  calls  to  adjoin  its.  a  dispate 
Southall.  arose  as  to  the 

position  of  tbe 
The  proof  is,  that  Southall,  by  his  tenants,  took  pos-  boundary    be- 

session  of  his  tract,  obviously  with  the  intention  to  hold  {h^°^^"J',up 
to  the  full  extent  of  its  limits,  before  there  was  any  im-  of  land  claimed 
provement  made  by  Bramlett,  or  those  claiming  under  ^^\i  the  el- 
bim,  upon  the  land  in  contest.  der  grantee,  on 

It  seems  that  there  are  two  lines,  the  one  set  up  by  made'SforeThe 
Shrieve,  and  the  other  by  Summers,  as  the  true  bounda-  m\ot    gnmtee 

had  made  any  im 
provement  up- 
on the  disputed  slip.  The  latter  (or  one  claiming  under  him,)  afterwards  enclosed  a  part  of 
the  dispoted  slip— -a  small  peice,  mare^  and  anouier  peice,  Uts^  than  twenty  years  before 
thie  BQit,  bron^  (by  one  claiming  under  the  elder  grant,)  for  the  disputed  slip  : — held  (con- 
tiBry  to  a  dictum  in  2  J.  J.  M.  SS7-8,)  that  the  elder  grantee  was  disseized,  and  the  junior 
grantee  protected  by  the  statute  of  limitations,  lor  so  much  of  the  Imd  only  m  he  had  acfu- 
«ny  tnclo9^  twenty  years  befor©  the  suit. 
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ry.   The  land  lying  between  them  constittites  the  subject 
of  dispute. 

More  than  twenty  years  before  the  comnoenoement  of 
the  action,  Shrieve,  or  those  under  whom  he  claims,  en* 
closed  about  an  acre  and  a  half  of  the  land  between  the  ' 
two  lines,  claiming  up  to  the  line  most  unfavorable  to 
-^Sumroers.  'Within  less  than  twenty  years  before  the 
commencement  of  the  action,  Shrieve  extended  his  fences, 
and  enclosed  more  of  the  land  in  dispute.  Shrieve  there- 
fore contends  that  if  he  passed  the  true  boundary  between 
the  patents,  he  is  now  protected 'by  the  operation  of  the 
statute  of  limitations,  as  to  the  entire  strip  of  land  claim- 
ed by  him  between  the  two  lines. 

The  circuit  court  thought  otherwise,  and  instructed 
the  jury,  in  substance,  ^^  that  if  they  believed  Southall, 
or  those  claiming  under  him,  settled  upon  Southall's  pat- 
ent, claiming  to  the  extent  of  its  boundary,  before  Bram- 
lett,  or  those  claiming  under  him,  took  possession  of  any 
part  of  the  land  in  contest  ;  and  that  Southall,  or  those 
claiming  under  him,  have  continued  to  occupy  and  claim 
possession  of  his  patent  boundaryever  since  the  first  set- 
tlement tliereon:  then  any  after  entry  upon  the  land 
within  SonthalPs  patent  boundary,  by  those  claiming 
under  Bramlett,  and  improving  the  same,  did  not  in  law 
confer  possession,  on  those  claiming  under  Bramlett,  be- 
yond their  actual  close." 

This  instruction  was  resisted  by  Shrieve.  Its  direct 
effect  was,  to  confine  the  protection  which  he  claimed 
under  the  statute,  to  the  acre  and  a  half  which  had 
been  enclosed  more  than  twenty  years  before  suit  brought, 
in  case  the  jury  should  believe  that  the  line  most  favor- 
able to  Summers  was  the  true  patent  line. 

The  jury  found  against  Shrieve,  and  he  has  appealed. 

We  concnr  with  the  circuit  court.  By  the  settlement 
upon  SouthalPs  patent,  possession  was  acquired  to  the 
extent  of  its  boundary — nothing  appearing  to  limit  the 
possession  to  less  than  the  whole.  4  Bibb^  101 — 2  Jlfor- 
shaU,  448. 

According  to  the  case  of  Hard  vs.  Bodky^  5  Lilt.  Rep. 
89,  if  the  junior  grantee  be  in  possession  of  the  lap,  and 
the  senior  grantee  afterwards  enter  thereon,  and  improve 
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«  part  of  the  interference,  with  an  intention  to  take  pos-  fipring  T«m 
ses^sion  to  the  extent.of  the  patent  boundary  under  which  *  «  «  » • 
he  claims,  he  is  in  law  possessed  of  the  whole  tract ;  and  "^^" 
for  the  purpose  of  inainlaining  his  action  of  ejectment 
Q^Hinst  the  junior  patentee,  may  elect  to  be  disseised. 
The  actual  occupaircy  by  the  junior  patentee  of  that  part 
of  the  land  which  is  not  within  the  interferen<^  with 
the  elder  grant,  does  not  give  possession  of  the  part  with- 
in the  interference,  although  the  elder  patentee  never  ac- 
tually entered  upon  any  pari  of  the  land  included  in  his 
patent.  4  Bibb,  257—1  Marshall,  20S—S  Marshally  128. 
The  converse  of  this  is  true  in  respect  to  the  senior  paten- 
tee making  an  entry  on  the  outside  of  the  interference 
not  then  adversely  held  by  the  junior  patentee,  unless  he 
intended  by  the  entry  not  to  take  possession  of  the  inter- 
iarence.     1  Marshall,  347—3  Marsfudl,  615. 

Under  the  doctrine  of  the  booka  cited,  those  claiming 
iimler  Southall  must  be  regarded  as  in  possession  of  the 
entire  tract  patented  to  Southall,.  from  the  date  of  their 
first  settlement  ;  and  it  follows,  that  the  extension  of  the 
fences,  thereafter,  by  those  claiming'  under  JBramlett, 
over  the  true  line,  upon  the  possession  of  those  claiming 
under  Southall,  did  not  amount  to  a  disseizen  of  the  pri- 
or possession,  beyond  the  quantity  actually  enclosed*  It 
is  like  the  case  of  junior  patentee  entering  after  the  el- 
der patentee.  The  possession  acquired  by  such  entry  is 
confined  to  the  actual  close.  2  Marshall,  448 — 5  Jlfofi- 
roe,  643. 

It  follows,  that  Shrieve  was  only  protected  by  tlie 
statute  to  the  extent  of  the  acre  and  a  half  cleared  and 
fenced  for  more  than  twenty  years  prior  to  the  institu- 
tion of  the  suit. 

There  is  a  rfic/tim  in  Weal  vs.  Price^s  Heirs,  2  J.  J. 
Marshall,  388,  which  seems  to  conflict  with  the  forgo- 
ing cases.  It  is  intimated  in  West  vs.  Price^s  Heirs,  tlmt 
the  junior  patentee  entering  into  the  lap,  acquires  a  pos- 
session of  his  entire  tract,  against  the  elder  patentee,  who 
had  previously  entered  outside  the  lap.  '1  his  was  inti- 
mated without  any  examination  of  the  cases.  It  was  un- 
necessary to  the  decision  of  the  case,  and  is  not  law. 
31 
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The  evidence  in  respect  to  the  disputed  lines^  was  of 
such  a  character,  that  the  finding  of  the  jury  cannot  be 
disturbed.  We  should  have  sustained  the  verdict,  had 
they  found  for  Shrieve. 

The  deed  from  McClure  to  Cravens  was  legitimate  ev- 
idence for  the  purpose  for  which  it  was  offered. 

Judgment  affirmed,  with,  costs. 


Id 

«t08 


€hancbrt.  .  Rogers  aguinst  Grider. 

[Messrs.  Morehead  and  BrcMn  for  Appellant :  Mr.  Crittenden   for  Af^ 

pellee.] 

From  the  Circuit  Court  for  Warreit  Coukxt. 

May  6.  Jadge  Nicholas  delivered  the  Opinion  of  the  Court. — Judge   . 

Underwood  did  not  sit  in  this  case. 


Statement  of  the  RoBERT  MooRE  conveyed  a  tract  of  land  adjoining  the 
^"'^'  town  of  Bowlinggreen^  to  his  son-inUaw  and  daughter, 

Martin  Orider  and  wife,  which  was  afterwairds  sold,  un- 
der executions  against  Grider,  in  his  life  time,  and  Rog* 
ers  became  the  purchaser.  After  Grider^s  death,  Mrs. 
Grider  filed  her  bill  against  Rogers,  claiming,  first,  the 
whole  of  the  4and  ;  and  if  she  was  not  entitled  to  that, 
then  one  moiety,  to  be  allotted  to  her  in  severalty,  and 
dower  out  of  the  other  moiety.  The  circuit  court,  con- 
sidering her  entitled  to  the  whole,  decreed  a  release  of 
the  claim  of  Rogers  to  her. 

This  decree  has  been  assailed  in  argument  on  two 
grounds.  First:  that  Grider  and  wife  took  the  title  un- 
der the  conveyance  from  Moore,  as  joint  tenants,  and, 
therefore,  according  to  the  terms  of  the  act  of  1796,  2 
Dig.  686,  the  interest  of  Grider  did  not,  and  could  not^ 
even  if  there  had  been  no  previous  sale  of  his  interest  un- 
der \Bxecution,  accrue  to  his  wife  at  his  death.  Second  : 
that  if  Mrs.  Grider  is  entitled  to  the  whole,  then  the 
court  had  no  jurisdiction,  to  give  her  relief. 


Digitized  by  VjjOOQIC 


or  APPEALS  OF  KENTUCKY.  24« 

The  first  point  was  otherwise  rated  by  this  court,  at    ^'^  Term 
(he  present  term,  in  the  case  of  Ro$$  vs.   Garrison  and       i^"* 
wife.     [•Ante,  S5.]     That  case  was  not  argued  at  the  bar,        Rogers 
and  we  had  to  dispose  of  it  without  the  benefit  of  any  ^•• 

suggestion  from  counsel  against  the  view  there  t«ken»  ' — 

.  We  were,  therefore,  glad  to  find  it  again  arising  in  this  ' 
case,  and  meeting  a  full  discussion  at  the  bar,  thereby  en- 
abling us  to  review  our  decision  upon  a  question  of  sa 
much  importance,  before  il  had  gone  out,  and  with  the 
aid  of  such  objections  as  counsel  could  urge  against  it- 
The  result  of  the  discussion  and  our  subsequent  invest!* 
gation,  has  been  to  confirm  us  in  the  impression  of  the 
correctness  of  our  decision. 

The  position  there  assumed,  that  a  conveyance  to  bus-  TheconTeyanc« 
band  and  wife,  does  not  make  them  joint  tenants,  but  ^  ^??*®i/*' 
that  they  hold  by  what  is  termed  a  tenancy  by  entireties,  does  not  make; 
is  fully  sustained,  not  only  by  the  opinion  of  Ca&e,  1  ^^^^^l 
hut.  1861,  for  which  he  cites  adjudged  cases  before  his  a  tenancy  by 
time,  and  in  which  he  is  followed  by  all  the  approved  JheT^can'iif^I 
text  writers,  but  by  several  modern  adjudications,  both  ate  the  estate, 
in  England  and  the  United  SUtcs.     The  distinction  is  u'^L^the 
not  merely  ideal  and  arbitrary,  but  is  founded  in  a  sub-  ^^^  of  either, 
stantial  difference.     One  of  the  incidents  of  joint  tenancy  longg  to  the  rar- 
was  the  right  of  each  of  the  joint  tenants  to  alienate  his  ^^^'T^^^^f^^* 
interest,  thereby  sever  the  joint  tenancy,  and  render  hjs  the  jutaeere- 
co-tenant  tenant  in  common  with  the  alienee.     Whereas,  *««»^»  thLT" 
it  is  agreed  by  all  the  authorities,  that  neither  husband  icriptioii  of  es- 
or  wife  can,  by  the  common  law,  make  any  alienation  of  ^^^®' 
an  estate  conveyed  to  them  during  coverture,  so  as  to  af« 
feet  the  entire  right  of  the  other,  on  his  or  her  surviving. 
The  unity  of  person  subsisting  between  man  and  wife,  in 
legal  contemplation,  prevents  their  receiving  separate  in- 
terests in  an  estate  conveyed  to  them  during  coverture.  . 
The  estate  of  joint  tenants  is  an  unit,  made  up  of  divisible  '. 
parts,  subsisting  in  different  natural  persons  ;  the  estate.  , 
of  husband  and  wife  is  an  unit,  not  made  up  of  any  divisi- 
ble parts,  subsisting  in  different  natural  persons,  but  is 
an  indivisible  whole,  vested  in  two  persons,  who  are  ac- 
tually distinct,  yet  who,  according  to  legal  intendment, 
are  one  and  the  same.    On  the  death  of  husband,  or  wife^ 
the  survivor  talies  no  new  estate  or  interest ;  nothing  ' 


Digitized  by 


Googk 


844      "  DECISIONS  OP  THE  COURT 

flpring  Tenn  that  WES  not  in  him,  or  her,  before.  It  is  a  mere  change' 
18  88.  jjj  ii^g  properties  of  the  legal  person  holding,  not  of  the 
estate  holden,  and  by  the  lessot  an  adjunct,  reducing  the . 
legal  personage  to  an  individiialty,  identical  with  the 
-  natural.  Not  so,  however,  with  regard  to  joint  tenants. 
On  the  death  of  one,  a  new  intefcbt,  an  additional  estate, 
does  accrue  to  the  survivoi ,  by  the  jns  ttecrescendi. 

The  distinction  between  joint  tetiatils,  and  huhhandand 
wife  holding  by  conveyance  to  them  during  coverture, 
is,  therefore,  not  merely  verbal  ;  nor  can  the\  be  said 
to  come  strictly  within  the  terms  of  the  act  of  n9G. 
There  ie  good'  reason,  indeed,  why  they  shoulii  have 
been  omitted  from  its  provisions.  The  jus  accrescendif 
as  between  joint  tenants,  was,  no  doubt,  taken  away  be- 
cause of  their  power  of  alienation,  and  thereby  ^vering 
the  joint  tenancy.  It  was  deemed  unjubt  that  the  mere 
failure  to  alienate,  or  seyer  the  joint  tenancy,  during  a 
man's  life,  should  have  the  effect  of  forfeiting  his  estate 
to  his  surviving  co-tenant,  to  the  exclusion  of  his  own 
heirs.  This  reason  does  not  apply  as  between  husbaud 
and  wife,  there  being  with  them,  no  such  separate  pow- 
er of  alienating,  or  severing  the  estate;  and  to  concede 
such  power  de  no&o,  would  be  to  make  a  rule  unequal 
-  and  unfair  in  its  operation,  as  the  wife  is  under  the  do- 
minion of  the  husDand,  and  can  alienate  iiothaig  with- 
out his  assent. 

We  feel,  therefore,  no  ways  incKned  to  retract  the  de- 
cision in  R088  vs.  Garrison  and  wife  ;  the  consequence  of. 
which  is,  Mrs.  Grider  must  be  considered  the  owner  of 
^    the  whole  estate  here  sued  for. 
Tbe  remedy  for       But  we  think  she  has  misconceived  her  remedy*  There 
SiIiMmd*  wife^  is  no  reason  whatever  shewn,  why  she  should  not  cue  at 
to    recover  an   law  ;  or  why  that  remedy  is  not  as  perfect  and  complete 
to*them'dSM  *®  *  ^^^^ '"  chancery,  provided  she  be,  as  we  have  Uecid- 
thecoYertnre»ia  ed  she  is,  entitled  to  the  whole. 

!^£l^^  hM       '^**®  decree  must  be  reversed,  with  cosU,  and  cause  re- 
Mo  jurisdiction,  jnanded,  with  directions  to  dismiss  the  bill  and  cross  bill, 
with  costSj  for  want  of  jurisdiction  ;  but  without  preju- 
dice. 
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spring  Terra 
1833. 


Henry  vs.  Underwood.  Ferbt  Case. 

[Mr.  Richardson  and  Mr.  Pirtle  for  Appellant :  Mr.  Triplett  for  Appellee.] 

FaOM  THlB   JfirTERSOH  COUNTT  COVBT. 

Chief  Justice  Robertsoit  delivered  the  Opinion  of  the  Court.  May  6. 

This  appeal  is  prosecuted  to  reverse  an  order  of  the  Gnmtofafer- 
county  court  of  Jefferson,  for  establishing  a  ferry,  in  the  ciai'*act*'o*f  A^ 
name  of  Peleg  Underwood,  on  the  Ohio  river,  opposite  sembly— Con- 
to  New  Albany,  pursuant  to  a  special  act  of  assembly;  in  «^™^^i<>"  ^^^^"^ 


the  following  words  :  '^  That  it  shall  be  lawful  for  the 
county  court  of  Jefferson  county,  a  majority  of  all  the 
justices  being  present,  to  hear  an  appli<:atlon  of  Peleg 
Underwood  to  establish  a  ferry  across  the  Ohio  river, 
from  the  Kentucky  shore,  from  a  point  about  one  half 
mile  below  Shrieve's  ferry,  on  said  Under wood^s  land  ; 
and  if  a  majority  of  the  said  court,  then  present,  upon 
hearing  the  motion  and  evidence  offered  by  any  person 
interested, /or  or  against  the  establishment  of  the  ferry, 
shall  be  of  opinion  that  a  ferry  ought  to  be  established, 
they  shall  have  power  to  establish  the  said  ferry  i^-Pro^ 
vided  however^  that  said  Peleg  Underwood  shall  advertise, 
at  least  one  month,  at  the  court  house  door,  and  in  spme 
iiews])aper  in  Louisville^  the  time  that  he  will  make  the 
application  ;  and,  provided  further ,  that  either  party  may 
have  the  same  right  toappeal,  or  prosecute  a  writ  of  er- 
ror, to  the  court  of  appeals,  from  the  decision  of  said 
court,  as  in  similar  coae^." 

We  shall  not  now  consider  the  sufficiency  of  the  notice, 
nor  whether  notice* was  waived  by  the  appearance  of 
Henry.  Had  Underwood  proved  title  to  the  landing, 
the  opinion  of  the  county  court  as  to  the  expediency  of 
establishing  the  ferry,  without  the  evidence  furnished  by 
the  depositions,  which  were  taken  without  authority* 
could  not  have  been  reversed. 


act. 
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Bpriag  Term  But  we  are  of  the  opinion,  that  it  was  incumbent  on 

1833.  Underwood  to  prove,  that  he  had  a  title  to  the  landing 

Henry  Q"  ^he  Kentucky  shore  ;  and  he  exhibited  no  other  evi- 

▼■•  denee  of  title  than  a  conveyance  from  the  Bank  of  thei 

Underwood.  United  States  ;  which  was  insufficient  to  shew  that  he 

By  the  general  ^^d  title,  unless  title  in  the  Bank,  at  the  date  of  the  con- 
law,  the  owner  '  ' 
of  a  ferry,  miut  veyance,  had  also  been  proved. 

tte^knTw^re  According  to  the  general  law,  as  it  has  been  frequently 

it  is  established;  expounded  by  this  court,  th^  owner  of  the  landing  can 

to  bemntodon  ^'^  ^  ^^^  proprietor  of  a  ferry  across  the  Ohio  river  ; 

the  Ohio  river,  and,  according  to  the  law  regulating  the  establishment 

niUeofonepr^^  of  ferries  on  that  river,  the  ferry  sought  by  Underwood 

viousiy   estab-  could  not  be  established,  because  it  would  be  not  more 

da]  afATanthorl  than  half  a  mile  from  a  ferry  already  established. 

izing  the  county  We  cannot  presume,  that  the  legislature  intended  to 

court  of  Jencr-     _,  .,*  ,  ■••        »t     •  '■        ^     ■ 

son  to  establiah  dispense  With  proprietorship,  by  Underwood,  of  the 

theOhT  "fr**^  ^^^  which  the  general  law  required  as  indispensable  to 

a  point'  about  the  grant  of  a  ferry  to  any  citizen  of  Kentucky. .  Nor  is 

low  *  Shrieve^  ^^^^^  ^^Y  ^^^^g  *"  the  special  act  of  assembly,  which  im- 

ierry;  on  said  ports  such  an  intention.     The  act  seems  to  have  presup- 

the  new  ferry  lature  surely  did  not  decide,  or  intend  to  decide,  that  he 
mU^f  i^L^  did  own  the  land.  Doubtless,  the  words,  "  on  said  Un- 
-—not  diapen»-  denoood^s  feifid,"  wcfe  used  to  designate  the  place  for  the 
^Jtion  ofVhe  fe^ry,  and  were  superinduced  by  his  own  representations 
general  law  4t$  as  to  his  pr6prietorship,  about  which  there  was  no  in- 
UnderwoodhL  vestigation  or  dispute,  as  the  application  for  the  act  was 
v'm^faiUd  to  ex parte.- 

himself  to  the  According  to  a  reasonable  interpretation  of  the  special 
la^i$^^hAOT^  j^gj^  ^l^g  legislature  intended  only  that,  as  another  ferry 
ferry  is  revers-  within  the  distance  limited  by  law,  might  be  required 
^'  '  by  general  convenience  and  public  policy,  the  county 

court  of  Jefferson  should  not,  upon  Underwood's  appli- 
cation, be  interdicted,  by  the  law  limiting  the  distance 
within  which  ferries  should  not  approximate,  on  the 
Ohio,  from  promoting  the  comnoon  interest  by  granting 
to  him  a  ferry,  if,  in  its  opinion,  such  a  "  ferry  ought 
to  be  established." 

That,  as  we  must  infer,  was  the  only  object  of  that  act. 
The  legislature  did  not  intend  to  dispense  with  proof  of 
title  to  the  land,  or  of  any  other  fact,  except  distance, 
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which  the  general  law  required  to  be  established  in  ordi-    Spring  Term 
nary  applications  for  ferry  grants  on  the  Ohio  river.        i^ss. 
Any  other  construction  of  the  special  act  would^give  to   fra2/k«r'<  ex't 
it  an  operation  not  only  extraordinary,  but  unreasonable  ▼"• 

and  jonjust ;  for,  if  any  other  person  than  Underwood  : ^  ^'    ■ 

be  the  true  owner  of  the  Imd,  it  should  not  be  appro-  '^^  .  PfP^'^y 
pnated  to  public  use  without  his  consent,  or  without  a  cannot  be  taken 
fall  equivalent  firrt  paid  to  him.  firn'fa,;!) 

The  act  authorizes  the  county  court  to  hear  Under-  without  his oon- 
wood's  application,  and  hear  evidence  ;  and  authorizes  ^^^al^t  "fast 
an  appeal  or  writ  of  error  for  revising  the  order  of  the  paid. 
court.     Hence^  something  more  was  expected  than  the 
exercise  of  an  arbitrary  discretion  by  the  county  court. 
Proof  of  title  was  indispensable. 

Wherefore,  as  Underwood  failed^  to  establish  title  to 
the  land  where  the  proposed  ferry  would  be  established', 
the  order  granting  to  him  a  ferry  was  unauthorized  by 
any  law — general  or  special ;  and  is  therefore  set  aside 
and  annulled. 


Walker's  Executors  against  Ogden.       chancebt. 

[Messrs.  Mills  and  Browii  ibr  Plaintiffs  :  Mr.  Talbot  and  Mr.  Monroe  for 
Delendant.] 

Fuou  THB  CiacviT  Cot7RT  roR  Bourbon  Couwtv. 

Chief  Justice  RoB£BTsoir  delivered  the  Opinion  of  the  Court.  j^at/  6. 

By  the  will  of  John  Walker,  who  died  in  1800,  his  exec-  History  of  the 
utors  "were  authorized  (according  to  a  proper  construe-  <*»©• 
tion  of  the  whole  will,)  to  lease,  or  sell,  a  tract  of  land, 
of  one  hundred  and  fifty  acres,  on  which  he  resided. 

This  tract  he  had  bought  from  Alexander  Montgome- 
ry, whose  bond  for  a  title  he  held  ;  but  who  had,  with- 
out his  (the  testator's)  knowledge,  and  during  his  last 
illness,  made  to  him  a  conveyance. 

Seventy  three  pounds  of  the  consideration  remained 
due  to  Montgomery,  a)  the  doath  of  Walker. 
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Spring  Tenn      On  til  e  t5th  of  November,  1800,  the  executor  and  et- 

^^^^*       ecutrix  sold  the  land,  by  executory  contract,  to  Master- 

Walker's  ezU  ^^  Ogden,  for  the  price  which  Walker  had  agreed  to  pay 

nJw'  Montgomery,  that  is,  one  hundred  and  eighty  pounds, 

,» — zSLj. —    unj  delivered  to  him  the  possession. 

By  the  written  contract,  signed  by  Ogden,  as  well  as  by 
the  vendors,  it  was  agreed,  that  he  should  pay  fify  pounds 
in  four  months,  and.  at  the  time  of  such  payment,  exe- 
cute his  note  for  '*  fifty  seven  pounds,  on  interest,  and 
likewise  discharge  the  bond  due  to  Montgomery  for  sev* 
enty  three  pounds,  when  he  makes  a  good  title  to  the  said 
land  ;"  that  when  Ogden  paid  the  fifty  pounds,  and  gave 
his  note  for  fifty  seven  pounds,  the  vendors  should  make 
him  a  good  title,  and  also  assign  him  the  bond  on,  Mont- 
gomery  ;  that  if  Ogden  should  pay  the  fifty  pounds,  and 
execute  his  note  for  the' fifty  seven  pounds,  according  to 
the  contract,  and  thereupon  should  not  receive  a  convey- 
•  ance  and  an  assignment  of  the  bond,  he  should  retain  the 
possession  and  use  of  the  land  until  the  conveyance  and 
assignment  should  be  made,  ^'  by  paying  the  use  of  the 
whole  money  that  said  Walker  paid  to  the  said  Mont- 
'  gomery  :"  but  that  if  Ogden  should  fail  to  pay  the  fifty 
pounds,  at  the  time  stipulated,  he  should  pay  rent,  at  the 
rate  often  bushels  of  corn  per  acre,  for  the  cleared  land, 
with  certain  exceptions  and  qualifications  which  it  is  not 
necessary  to  detail. 

Neither  party  complied  with  the  covenant. 

About  the  first  of  January,  1801,  Ogden  sent  a  mes- 
sage to  the  executor,  communicating  his  intention  not  to 
keep  the  land,  as  a  purchaser  ;  consequently,  he  did  not, 
at  the  expiration  of  four  months,  pay  the  fifty  pounds, 
nor  was  a  conveyance  made  to  him.     But  in  the  suoot- 
mer  of  1801,  the  parties  having  in  the  mean  time  ascer- 
tained that  Montgomery  had  conveyed  the  title,  Ogden 
changed  his  determination,  and  paid  the  fifty  pounds. 
He  paid,  some  time  afterwards,  the  fifty  seven  pounds; 
but  never  has  paid  the  seventy  three  pounds,  which  he 
covenanted  to  pay  to  Montgomery.     But,  not  having 
received  a  conveyance  from  the  executor  and  executriX) 
and  having,  several  years  after  he  took  possession,  pur- 
chased some  adversary  outstanding  titles,  for  the  pur- 
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pose^  as  he  said,  of  securing  and  quieting  his  possession    Sprmg  T«rai 
and  right,  he  refused  to  pay  the  seventy  three  pounds^        i«83* 
snd  attempted  to  discli^ui  the  contract.    .Whereupon,    Walker's  a^s 
Montgomery  sued  .Walkef'f  representatives;  on  the  bond  v>- 

for  seventy  three  pounds,  l)ut  failed  in  his  action.     The    >  ■   ^  ^*'  >■ 
cause  of  this  faihire  does' not  appear  in  this  record. 

In  1821 ,  Ogden  sued  the  executor  and  executrix,  in  the 
Bourbon  circuit  court,  for  a  breach  of-covenant,  in  fail- 
ing to  make  the  conveyance  according  to  their  under- 
taking;  and  in  1826,  he  obtained  a  judgment  against 
them,  for  eight  hundred  thirty  five  dollars  sixty  one 
cents,  the  principal  sum  which  had  been  paid  by  him^ 
and  sfx  fier  cent,  interest  thereon. 

To  enjoin  that  judgment,  this  suit  in  chancery  was  Bfll. 
brought.     The  bill  and  amendment  pray  for  a  decree 
for  rents,  and  for  a  set  off  of  rents  against  the  judgment,      • 
and  for  restitution  of  the  land. 

Th^  answers  resist  a  decree  for  any  relief,   on   the  Ajuwen, 
ground : — that  the  complainants  had  no  title ;  that  the 
defendant  had  purchased  the  title  from  others  ;  that  the 
title  so  purchased  is  the  |>araraount  right,  and  that  con-  - 
sequentlv  he  shotild  not  be  considered  as  a  tenant,  nor 
comfielled  to  restore  the  posses}«ion. 

The  cirrnit  court  decreed,  that  the  complainants  were  Decree  of  the 
not  entitled,  to  rents,  nor  to  restitution;  but  that  they  circuit  court. 
'  were  entitled  ^^  to  ilie  value  of  the  improvements  vpon  the  land 
when  Ogden  got  fKmeadon;  and  accordta^ly  decreed  to 
them  a  credit  on  the  judgment  for  four  hundred  and  for- 
ty three  dollars,  and  dissolved  the  injunction,  as  to  the 
residue,  with  damages. 

To  reverse  that  decree,  this  writ  of  error  is  prose- 
cuted. 

•  Whatever  may  he  the  true  measure  of  right  between  ^^^^  ^^  ^^^ 

the  parties,  the  decree  has  not  established  it,  according   (by    executor^  . 

to  any  allowable  deduction  from  the  facts,  or  known  ^^^^^^  "^^ 

principle  of  equity.  ny  y,^^  »  pos- 

Thc  decree  not  oply  permits  the  defendant  to  enforce  ^^a  jid^^t 

_  .  on  a  breach  of 

the  covenant  for  a  title.    The  vendors  then  bring  their  bill,  against  the  vendee,  for  the 
rents,  profits  ^c.  which  the  vendee  resists,  on  the  gronnd  that  there  ^na  uparamourU^ 
tUie  to  the  land,  which  he  had  acquired :  held,  that  as  the  question  of  title  was  not  decid- 
ed (nor  properly  put  in  issne  in  this  suit)  a  decree  for  the  amount  of  rents  and  profits  wtf 
fflToneous. 

32       -  • 
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Spring  Term    h is  judgment,  without  any  deduction  for  the  use  of  the 

l^^^     .  land,  but  virtually  decides,  that  he  has  a  right  to  hold 

Walker^s  ex's  the  land  under  his  alleged  purchase  of  a  title  adverse  to 

^        that  of  Walker,  under  which  he  entered.    By  decreeing 

^^^ —  to  the  plaintiflSs,  the  value  of  the  improvements  which 

were  on  the  land  at  the  date  of  their  sale  to  the  defend- 
ant^ the^court  decided,  in  effect,  that  he  should  hold  the 
land,  in  virtue  of  the  title  which  he  claitBed  to  have  pur- 
chased from  Sprigg,  since  his  contract  with  the  plain- 
*  tiffs  ;  and  consequently,  the  circuit  court  must  have  ad- 
judged that  title  superior  to  that  of  Walker  or  Mont- 
gomery ;  and  must  also  have  been  of  opinion,  that  he 
obtained  that  title  under  such  circumstances  as  to  entitle 
him,  in  equity,  to  a  retention  of  the  possession,  even 
against  the  right  of  the  plaintiffs.  In  this  the  circuit 
court  erred. 

First.  Though  the  defendant  has  .exhibited  Sprigg's 
|)atent,  and  has  shewn  a  conveyance  from  Sprigg,  for  a 
valuable  consideration,  yet  there  is  a  technical  objectioa 
to  the  mode  of  deriving  and  authentically  that  title ; 
and,  therefore,  tho  deed  to  the  defendant  cannot  bedeem- 
ed  so  far  evidence,  as  to  authorize  a  judicial  decisipil  in 
fiivor  of  the  validity  c^  his  title,  claimed  to  have.been 
derived  from  Sprigg. 
A  a  Mt  Sc^o»wJ'  Neither  the  entry  of  Sprigg.  nor  of  Montgom- 
tling  conflicting  ry,  has  been  exhibited  ;  and,  though  Sprigg's  patent  is 

claims  to  land,  p^ior  in  date  to  that  of  Montgomery,  the  chancellor 
should   not  be    *,       .  ,  ,  ,  ,  .     -  ^  i      \  ^     *,  ■ 

foond^  on  the  should  not  have  decreed  m  favor  of  the  defendant  on  the 
tS^^^Xblftii  ™^^®  '^^al  title,  even  if,  otherwise,  it  had  been  proper 
tie,  entry,  4-c.  to  adjudicate  on  the  relative  superiority  of  the  conflict- 

should  be  in vei-   *«»  i.;<»K«fi 
tigated.  "*K  rights. 

There  may  be       Third.  There  is  no  conclusive  evidence,  that  the  de- 

cases,  where  tha  fendant  boiight  the  title  of  Sprigg  luider  such  circom- 

vendee  of  land  ^   ,  .  .    ,  ,       *    ^®  .  .  ,.        . 

(thoogb  a  qua-  Stances  as  would  permit  him,  even  la  equity,  to  dispute 
Protect  hiL"eii^  the  title  of  the  plaintiffii.  If  the  defendant,  after  he  eto- 
m  chancery ,'unl  tered  under  the  contract  with  the  plaintifis,  had  ascer- 
tltfe*  a^S  tained  that  their  testator  had  no  title^  or  that  his  title 
.  from  a  stran-  was  inferior  to  that  of  Sprigg,  and  had,  in  perfect  good 
&T  of'  Ihe  ^^^  ^d  F^P^**  candor  and  liberality  to  the  plaintift, 
yendor  under  purchased  Sprigg's  claim  for  the  purpose  of  quieting  his 
J^X   -*  ^""  possefsion,  he  might,  in  a  clear  case,  be  entitled  to  the 
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j^rotection  of  the  cbancellor,  agMn$t  Ihe  effect  of  any  k-    Spring  Term 
gal  estoppel  which  would,  in  an  ordinary  case,  bind  him        i  ^  3  3  • 
as  the  quasi  tenant  of  his  vendors.     Facts  may  have  oc-    Wtdker^nez^s 
curred  which  would  protect, him,  in  equity,  against  any  vb. 

elaim  of  restitution.     What  those  facts  should  be^  we   S^JUL, — 

shall  not  now  stop  to  explain,  because  they  have  not  been 
satisfactorily  established  in  this  case.  Indeed,  the  par- 
ties did  not  seem  to  contemplate  a  full  and  final  trbl  of 
the  titles,  and  the  case  was  not  so  prepared  as  to  enable  ' 
the  court  to>  decide  on  theequitable  rights.of  the  parties. 
The  decree  for  improvements  is,  therefore,  erroneous. 

It  becomes  necessary  that  we  should  now  ascertain, 
whether  the  jplaintiffs  in  error  be  entitled  to  a  decree  for 
any  relief  whatever. 

As  it  is  a  maxim  in  equitabFe  jurisprudence,  that  he  Tbegeneraimie 
who  asks  equity,  must  also  himself  do  that  which  is  ^^  ******  upon  a 
equitable,  and  as  the  chancellor  should^  when  he  rescinds  ing  a  contract 
a  contract,  reinstate  the  parties  as  far  as  possible,  there-  ^^^  mMt^be 
fore  it  is  a  geueral  rule,  that  a  vendee  in  possession,  and  restored  to  the 
who  entered  under  the  title  of  his  vendor,  shall  not  be  J^f  ^^^eidJSSn 
'  entitled  to  a  decree  for  rescinding  the  contract,  without  be  the  mere  ef- 
a  restitution  of  the  possession  of  the  land.  ^  \^  ^awTfor 

But  the  reason  of  that  general  rule  does  not  apply  t&  abroach  of  ^be 
a  vendor  who  appeals  to  the  chancellor  for  restitution,  Tejfthe  vendor 
merely  because  his  vendee  had  renounced  a  specific  exe-  ™*  ^,  *«^  ^^ 

.         ,.  X  ■  »■••  "*®  '®8a»  reme- 

cution,  by  smng  at  taw  on  the  contract,  and  obtaining  a  dj,  to  regain  the 

judgment  for  damages,  for  a  non-execution  of  the  cove*-  Jhancdlor ^ 
nant  to  convey..  In  such  a  case,  the  general  rule  is,  that,  notinterfere,im- 
M  the  vendee  had  elected  his  legal  remedy,  and  as  the  Jj^g^^^ve 
vendor,  also,  has  a  perfect  legal  remedy  for  restitution,  the  jurMiction, 
the  chancellor  should  not  interfere  either  to  compel  res-  JJil'a^^iSpcr 
titution,  or  ta  enjoin  the  judgment  for  damages  until  res-  case  for  relief. 
tit ut ion  shall  be  made. 

If  the  vendee,  after  obtaining  a  judgment  for  damages, 
shall  apply  to-  the  chwicellor,  to  aid  him  in  enforcing  it, 
h»  may  be  required  to  make  restitution,  as  a  condition 
of  obtaining  the  relief  which  he  seeks.  But  we  know  of 
no  case  ia  which  relief  was  ever  decreed,  when  the  ven- 
dor was  complainant,  and  sought  restitution  pnly.  Up- 
ott.a  bill  filed  by  the  vendor,  restitution  should  not  be 
decreed)  unless  it  be  incidental  to  some  other  matter, 
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,.  Spring  Term  Mrhich  gives  jurisdiction  to  the  chancellor.  And  even 
^^^^*        then,  there  may  be  such  equitable  objections  to  a  decree 

WM^ex's  for  restitution,  as  would  make  *it- proper  for  the  court  to 
▼8.  forbear,  and  remit  the  parties  to  their  usual/iegal,  and 

— ^?^^'  more  appropriate  remedy.  In  this  case  there  are  some 
such  objections.  The  plaintiffs  have  not  asked  for  a  de- 
cree rescinding  the  contract  ;  nor  offered  to  pay  the 
amount  to  which  the  defendant  may  be  entitled,  and  for 
which  he  would  hold  a  lien  on  the  land.  Montgomery's 
.  patent  does  not  cover  more  than  about  two  thirds  of  the 
hundred  and  fifty  acres  sold  to  the  defendant  by  the 
plaintiffs;  and  the  residue  seems  to  have  been  sold  by 
mistake.  As  the  possession  of  the  defendant,  for  more 
than  twenty  years,  should  be  deemed  that  of  the  plain- 
tiffs, unless  something  more  should  apjiear  than  what 
this  record  satisfactorily  establishes ;  should  restitution 
be  decreed,  the  defendant  might  be  barred,  by  his  owa 
possession,  from  availing  himself  of  the  benefit  oi  the  ti- 
tle which  he  bought  from  Sprigg,  as  he  avers,  and  as 
may  be  considered  proliable  ;  am*  which  tirle  is  not  only 
older  than  that  of  Montgomery,  but  includes  about  filly 
acres  of  the  land  which  the  plaintiffs  sold,  and  to  which 
they  had  no  semblance  of  even  a  colorable  claiuu  It 
may  not  be  amiss  to  state  also,  that  the  plaintiffs  defeat- 
cd  an  action  brought  by  Montgomery,  long  since  18U0, 
for  the  seventy  pounds,  and  we  presume  that  tiiey  sue 
ceeded  on  the  ground  that  he  was  unable  to  make  a  good 
title.  Under  such  circumstances  restitution,  when  it  is 
a  matter  of  sound  and  enlightened  disc^retion,  should  not 
be  decreed  to  the  complaining  vendors  ;  as  such  a  decree 
might  be  ruinously  unjust,  and  they  have  a  perfect  and 
effectual  remedy  at  law.  Should  they  resort  to  their 
legal  remedy  and  obtain  a  judgment  for  eviction,  then 
the  defendant  may  enjoin  that  juiignient,  and  have  a 
full,  fair,  and  equitable  end  put  to  the  whole  contro- 
versy, in  all  its  bearings  and  incidents. 

Restitution  (of  P"*  there  is  another  and  more  conclusive  objection  to 
land)  is  a  mat-  a  decree  for  restitution,  in  this  case.  Restitution  is,  per 
rbdiction!lrho"  *«»  a  matter  of  local  jurisdiction,  and  if  it  could  be  en- 
where other cir-  tertained  bv  the  circuit  court  of  Bourl>on,  it  would  be 

canrntancen  give  •       *i         ■  .      •  i  ^ 

jviadictionover  60  sustamed  only  as  an  mcidcnt  to,  or  consequence  ot. 
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dome  other  matter  which  gave  jurisdiction  to  that  court,     Spring  Term 


over  the  parties  and  their  contract.     But  no  such  matter        ^  ^^    * 

appears  in  this  case.     Tiie  rents  were  liquidated  by  the   Waiker^sexH 

covenant.      The  remedy,  therefore,   was  purely  legal.        n^A        ^ 

There  is  no  allegation   oi  noii residence,  or  insoiven-  ' — 

cy,  or  other  extraneous  fact,  which  could  translate  j"-  {heir^Ttract, 

risdiction  over  that   covenant  from  a  court  of  law  to  and  the  resutu- 

the  forum   of  tlie  chani.ellor.     As  the  defendant  was,  UJJ.^a^iru'mjiy 

by  that  agreement,  to  hold  the  land  for  the  use  of  the  be  decreed  in 

bundled  and  seven  pounds  which  he  had  paid,  he  ought  ^^  ercouny. 

not  to  have  obtained  a  judgment  for  the  interest,  in  his  If  a  party  has  a 

action  of  covenant,      ^'/to/ the  plaintiffs  might  have  pre-*  f^^,    (to'^^^^the 

Tented  ;  but  neither  their  omission  to  do  sO,  nor  any  er-  whole  or  part  of 
...  ...  ..  ....       thedenjttud)  4r 

ror  ui  tnejudguient,  can  vest  the  chancellor  w,ith  juris-  fuiis  to  present 

diction  to  revise  the  judj^uient,  or  enjoin  any  part  of  i^,  **^  **^!aSj"' 

and  s>et  off  the  interest  to  which  the  detendaii^  was  not  ed  by  the  ver- 

entitled,  in  consequence  of  his  having  already  received  it  ^niot^**relieve 

in  the  u^  of  the  land,  for  which  his  agreement  bound  him. 

him  to  allow  the  use  of  the  hundred  and  seven'  pounds,  ^    j^  .^  ^^^ 

wfiich  tie  had  paid.     Ihey  filed  a  plea  averring  that,  by  of  the'  action^ 

the  covenant,  the  plaintiff  was  to  enjoy  the  land,  tor  the  d^nce^f^apwt 

Qse  of  the  one  hundred  and  seven  pounds,  and  claiming  only,  (as the m- 

a  dedu('.tioii  for  the  interest  on  that  sum.     But,  as  it  was  on^emv  '^ 


itnproiierly  a  plea  in  bar  to  the  action,  the  court  proper- 
ly sustained  a  demurrer  to  it.  They  have  thus  shewn, 
that  our  construction  was  their  own  understanding  of  the 
contract. 

We  are,  therefore,  of  the  opinion  that  the  circuit  court 
had  no  jurisdiction  to  render  any  decree  in  favor  of  the 
plaint!  ffs« 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  caut«e  remanded, 
-with  instructions  to  dissolve  the  injunction,  and  dismiss 
the  bill,  without  prejudice. 

J0DOE  Ukderwood,  didseDting-frnm  the  reasoning  and  decision 
of  thje  majority  of  the  court,  io  this  case,  read  the  following 
Opinion. 


on  demurrer. . 


Parks  &c.  as  executors  of  Walker,  sold  the  land  upon  Judge  Under- 
which  their  testator  lived  and  died,  by  executory  con-  ^^'*  '" 
trad,  in  IbOO^  to  Ogden.    The  title  was  supposed,  by 
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Bpriog  Term    the  parties,  to  be  in  Montgomery,  who  had  contracted 

183  8.-       ^mj^  Walker;  they,  therefore,  in  substance, .stipulated, 

WaUiet^9txU  that  if  the  executors  cannot  make  a  title  in  fee  simple 

^  ^'  when  Ogden  pays  fifty  pounds,  and  gives  his  note  for 

-—  fifty  seven  pounds,  (which  acts  were  to  be  performed  in 

four  months,)  he  is  to  continue  in  possession  of  the  land, 
and  have  the  emoluments  By  paying  interest  on  the  mo- 
ney  which  Walker  had  actually  paid  Montgomery  for 
the  land.  Ogden  was  thus  to  have  the  use  of  the  land^ 
and  psiy  interest  as  above  on  one  hundred  and  seven 
pounds,  until  the  executors  might  think  proper,  thereaf- 
ter, to  assign  him  a  bond  on  Montgomery  for  the  title, 
and  also  to  transfer  a  lease  to  Ogden,  which  they  held, 
and  whith  Montgomery  probably  gave  their  testator, 
before  the  land,  was  sold  to  him.  This  stipulation  to  pay 
interest,  would  seem  to  give  ground  for  the  inference, 
that  Ogden  was  not  to  pay  the  fifty  pounds,  and  give  his 
note  for  the  fifty  seven  pqunds,  if  he  could  not  get  a  ti* 
tie ;  and  the  statement  that  he  was  to  pay  interest 'unft'I 
'  the  title  bond  and  lease  were  transferred  to  him,  indi* 
cates  that  the  interest  was  to  cease  at  that  tioie,  and  he 
.  was  then  to  {lay  the  fifty  pounds,  and  give  his  note  for 
the  fifty  seven  pounds,  and  look  to  Montgomery  for  the 
title.  This  view  of  the^contract  is  fortified  by  another 
stipulation,  which  it  contains,  binding  Ogden  to  pay  a 
balance  of  seventy  three  pounds  due  Montgomery, when 
.  lie  should  make  the  title.  If  Ogden  did.  not,  in  four 
months,  tender  a  compliance  with  the  contract,  as  pur- 
chaser, then  he  was  to  hold  the  land  as  a  renter,  and  pay 
so  much  com  per  acre.  The  abQve  is  my  understanding 
of  the  intention  of  the  parties,  to  be  collected  from  one 
of  the  most  awkwardly  drawn  written  instruments  that 
I  have  seen. 

Under  the  foregoing  contract,  Ogden  entered ;  upon 
the  contract  he  paid  one  hundred  and  seven  pounds  ;  and 
upon  the  contract,  he  recovered  it  back  with  interest,  in 
an  action  at  law,  because  the  executors  had  neither  made 
him  a  title  for  the  land,  nor  assigned  him  the  bond  on 
Montgomery,  nor  the  lease.  To  enjoin  this  judgment, 
the  executors  filed  their  bill,  in  Bourbon,  where  the 
judgment  was  rendered,  although  the  land  is  situated  in 
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Shelby ;  and  tbey  pray  that  Ogden  may  be  compelled    Bpring  Tenn 
to  restore  to  them  the  possession,  and  to  allow  a  credit       ^  ^^8. 
against  the  judgment,  for  the  value  of  the  use  and  occu-    Walker's  exu 
pation  while  Ogden  held  the  land.  ▼"• 

The  first  question  made  in  behalf  of  Ogden,  is^that ^  ^'    - 

the  ebancell^r  had  no  jurisdiction  to  enjoin  the  judgment 
^  at  law,  for  the  purpose  of  setting  off  rents  against  it,  in 
such  a  case.     I  think  otherwise.     Ogden  has  chosen  to 
put  an  end  to  the  contract  by  obtaining  a  judgment  for 
his  purchase  money  and  interest.     If  he  had  proceeded 
in  chancery,  for  a-specific  execution,  and  had  there  re- 
scinded the  contract,  what  would  the  chancellor  have 
done  ?    He  would  have  placed  the  parties  in  itaiu  quOy  as 
far  as  he  had  power ;  and  in  so  doing,  he  would  have 
required  Ogden  to  restore  the  land,  and  account  for  rents 
and  waste,  receiving  a  credit  for  lasting  and  valuable  im- 
provements.—  Griffith  YS.  Depew  ^,  3  Mar.  177.  Ewing^s 
heirs  vs.  HandUy^s  ex^ors.    4  Lit.  Rep.  371.  The  rents  of 
the  land  during  Ogden's  occupancy,  constitute  an  equit- 
tible  set  off  against  the  interest  of  the  money  which  Og- 
tlen  has  recovered.     The  land  and  its  profita  were  the 
consideration  on  one  side ;  the  money  and  its  interest  the 
consideration  on  the  other.     There  was  such  a  connec- 
tion, therefore,  between  the  demands,  as  authorized  the 
chancellor  to  take  jurisdiction,  for  the  purpose,  of  mak- 
ing the  set  off.    This  is  the  necessary  result  of  the  prin- 
ciples settled  in  the  cases  of  TrMk  vsr  Taul^  7  JUim.  456, 
and  Bumham  vs.  Oldham  ^.  Ibid.  653.     A  court  of  law 
would  be  altogether  inadequate  to  afford  redress,  and  do 
complete  justice*  between  the  parties.    At  law  the  vendee 
is  entitled  to  his  money  and  interest,  for  a  breach  of  the 
vendors  covenant ;  and  I  know  of  no  case  where  the 
vendor  has  been  permitted  to  set  off  the  unliquidated 
rents,  lit  law.  If  he  were  to  attempt  it,  the  vendee  would 
have  a  right  to  counteract  the  defence,  by  his  claim  for 
improvements  ;  and  thus  these  imliquidated  demands 
would  be  brought  into  litigation  before  the  common  law 
judge,  contrary  to  all  precedent.     But  if  the  common 
law  courts  could  afford  redress,  as  it  is  clear,  under  the 
-cases  cited,  that  the  chancellor  may  also  give  it,  it  would 
only  follow,  that  the  jurisdiction  was  concurrent ;  and  as 
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Spriifg  Term    |j,g  executow  did  not  defend  at  la^,  so  as  to  obtain  the 
v^-v-w       set  off,  they  may  now  go  into  chancery  for  that  purpose. 
TFalker'sez's  2  Bibb,  5,  and  200.     5  Mm.  394. 

Ogden.  ^®  Walker's  executors  had  a  clear  right  to  go  into 

'  "   chancery,  to  obtain  an  allowance  for  rent ;  and  I  think, - 

likewise,  to  6iis[)end  the  collection  of  the  judgment  at 
law  until   Ogden  did  justice  by  surrendering  the  entire 
consideration  he  had  i-eceived  ;  for  surely  it  cannot  .be 
pretended,  that  he  is  to  get  his  tnoney  and  its  interest 
back,  and  keep  the  land  and  its  profits  besides,  thereby 
leaving  the  estate  of  Walker,  to  sustain  an  entire  loss  of 
the  sum  paid  to  Montgomery — the  next  question  is,  to 
what  eonri  should  they  make  application  ?    Strother  ^e^ 
Ts.  CardtoeWs  administrators^  2  J.  J.  Mar.  354,  furnishes  a 
complete  and  satisfactory  answer.     In  that  case,  the  land 
about  which  the  litigation  arose,was  situated  in  Gallatin 
V     county  ;  the  judgment  was  obtained  in  Shelby  county^ 
and  the  circuit  court  of  Shelby  granted  the  injunction* 
The  case  of  Mas&n  vs.  Chambers,  4  J.  J.  Mar,  409,  is  also 
in  point,  upon  this  subject.     These  cases  prove  that  the 
court  in  the  county  where  the  judgment  is  rendered,  is 
the  onlv  proper  court  to  decide  the  merits  of  a  bill  en- 
joining the  judgment ;  and  that  in  disposing  of  the  cai»e 
finallv,  the  court  in  which  the  judgment  has  liecn  ren^ 
der^d,  may  settle  and  adjust  all  matters  lietween  the  par* 
ties,  incidental  to,  and  connected  with,  the  judgment  en- 
joined, without  regard  to  their  locality.     In  Mason  vs* 
Chambers,  a  judgment  of  another  circuit  was  |)erpetually 
enjoined,  because  of  its  conneitipni  as  an  incident,  with 
. .  the  main  subject  of  controversy. 

It  19,  therefore,  my  opinion  that  the  Bourbon  circuit 
court  ought  to  proi'eed,  and  settle  the  entire  controversy 
between  these  parties,  by  taking  an  account  of  rents,  im- 
provements and  waste,  and  upon  a  settlement  of  the  ac-^ 
counts,  Ogden.  should  becoin})elled  to  surrender  the  pos-- 
session  of  the  land  to  the  executors. 

I  deem  it  useless  to  cite  cases  to  prove,  that  Ogden 
cannot  be  permitted  to  set  up  a  title  acquired  from  Sprigg, 
unless  he  had  shewn  more  than  the  present  record  ex* 
bibits.  The  rule  cannot  operate  more  severely  upon  him^ 
than  it  was  made  to  operate  upon  Brookes  Iteirs,  at  the  suit 
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%J  Beali  (tnantMcnpC  dtdsion.)  ,  If  he  suflfers,  it  is  in  con-    Spring  Tan 
sequence  of  his  own  wrong.     It.  would  he  iniquitous  to       s^->^-^ 
permit  him  to  hold  the  land,  and  thereby  throw  a  loss    W4Uker*»ex*9 
Qpon  Walker's  estate  equal  to  the  amount  paid  to  Mont-        O/rdM. 
gomery :  to  wit,  one  hundred  and  seven  pounds,  which  " 

Walker's  executors  may  have  no  means  to  recover,  un« 
less  they  can  obtain  the  land.  They  are  without  indem- 
nity, therefore,  unless  they  can  be  placed  in  Matu  tfuo. 

But  my  brethren  say  they  may  resort  to  their  action 
of  ejectment,  and  recover  possession*  O^den  may  thea 
enjoin,  and  then  the  chancellor  may  put  an  ^'  equi- 
table  end  to  the  whole  controversy."  The  opinioa 
intimates  that  there  may  be  circumstances  which  would 
justify  Oirden  in  purchasinsr  Spris^'s  paramount  title, 
and  setting  it  up  for  himself.  If  there  be  any  such  cir** 
curestances,  then  I  am  of  opinion,  that  his  possession^  a& 
ter  the  acquisition  of  Sprigg's  title,  was  adverse  to  the 
claim  of  Walker's  etectitors,  and  that  he  would  have  a 
risrht  to  rely  on  his  title  and  possession,  in  bar  of  the 
action  of  ejectment.  I  cannot  understand  the  propriety  ^ 
of  the  doctrine  which  justifies  a  man  in  making  a  pur*- 
ch-tse  of  the  better  title  and  th<^n,  when  he  wants  to  use 
it  for  his  protection,  refuses  to  let  him  to  do  so,  unless  h0 
resorts  to  chancery.  There  is  no  necessity  for  takinir  such 
a  circuitous  course,  unless  it  he  in  the  hope  that  it  may 
lead  to  the  finding  of  that  justice,  in  behalf  of  Walker's 
executor8,which  is  now  denied  to  them.  If  Offden  should 
defeat  their  recovery  at  law,  then  they  will  have  lost 
their  land,  lost  the  money  paid  to  Montgomery,  and  be 
com|)e]led  to  pay  Ogden  the  amount  of  his  judgment ! 

My  brethren  will  not  allow  Walker's  executors  to  ap- 
peal to  the  chancellor,  for  the  purpose  of  setting  off  rents 
against  the  interest  of  the  money  recovered  by  Ogden, 
because,  they  say,  ^'  the  rents  were  liquidated  by  the 
covenant,  and  there  can  be  no  doubt  that  an  action  at 
law  upon  that  express  agreement,  could  be  maintained, 
for  recovering  the  amount  so  stipulated  by  the  parties.'' 
I  have  a  very  diflerent  opinion.  As  I  understand  the  con- 
tract, if  Ogden  paid  the  money  (fifty  pounds)  and  gave 
his  note  for  fifty  seven  pounds,  within  four  months,  and 
got  a  title,  then  the  contract  would  have  been  executedf 
33 
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Spriac  Term    and  he  would  not  be  bound  to  pay  interest  to  Walkert 

1-  S  3  8 

.^^p^,^       executors ;  but  if  he  could  not  get  a  tUle,  on  tendering 
WdtkeT^$€xU  performance  on  his  part,  in  proper  time,  then  he  was  not 
Oftden       ^oxxnA  to  pay  his  money,  but  might  remain  in  possession 
"  of  the  land,  by  paying  interest,  until  the  title  bond  of 

Montgomery,  and  the  lease  were  made  ovjer  to  him,  at  a 
future  day.  Now,  Ogden  chose  to  pay  the  money,  al- 
though he  did  not  get  a  title.  Having  done  so,  I  cannot 
perceive  the  least  propriety  in  giving  that  construction 
to  the  contract  which  will  bind  him  to  pay  interest  on 
money  in  the  hands  of  the  executors.  If  the  money  had 
remained  in  Ogden 's  hands,  there  would  have  been  some 
reason  for  it ;  but  when  he  pays  the  money  over,  there 
is  no  longer  any  reason  for  it,  and  if  it  be' tolerated,  it 
will  be  the  first  case  I  have  ever  known,  where  one  man 
is  made  to  pay  interest  for  money  in  another  pocket,  and 
exclusively  subject  to  the  use  and  control  of  the  latter* 
'So  far  from  finding  in  the  contract,  any  thing  to  sanc- 
tion so  strange  a  result,  I  think  the  transaction  between 
the  parties,  after  Ogden  paid  the  money,  should  be  look- 
ed upon  as  the  common  case  where  a  purchase  of  land  is 
^  made,  and  the  purchase  money  is,  in  part  or  whole,  paid 
over  to  the  vendor. 

When  the  parties  shall  reinvestigate  these  matters,  in 
the  suit  in  chancery  instituted  by  Ogden,  if  he  should  be' 
evicted,  I  perceive  great  difBucIty  in  allowing  Walker's 
'^xecMtbrs  again  to  bring  forward  their  claim  for  rents, 
which  they  have  unsuccessfully  asserted  in  this  suit. 
Will,  they  not  be  banned  ?  Or  have  they  any  such  claina 
under  the  opinion  delivered  ?  Will  they  not,  under  that 
^.>opini^n,  be  driven  to  their  action  at  law,  on  the  old  cove- 
nant, to  get  from  Ogden  interest  on  money  which  they 
had  the  use  of  ? 

But  the  reversal  of  the  decree,  «ind  dismission  of  the 
bill  is,  to  me,  contrary  to  usage.  Ogden  does  not  com- 
plain, nor  does  he  ask  a  reversal.  Under  such  circum^ 
stances,  the  practice  heretofore  has  been,  to  aflSrm  the 
case,  if  the  appellant,  or  plaintiffs  in  error,  have  failed 
to  shew  that  they  have  been  prejudiced.  If  the  proceed- 
ings in  this  case,  as  they  relate  to  the  question  of  restora- 
tion, are  cwom  nonjudice ;  if  they  be  void  in  that  aspect. 
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Because  that  is  h  local  matter,  then  Wdker's  executors  Spring  Tena 
might  proceed  with  their  action  oC, ejectment,  without  i^^^* 
any  reversal.  I  shall  not  enquire  whether  the  proceed- 
ings, under  the  view  taken  of  them  in  the  opinion;  should 
be  considered  as  void,  or  voidable.  I  perceive  that  the 
parties  are  just  at  the  threshold  of  the  controversy,  and 
unless  they  should  be  induced  to  compromise,  and  settle 
it  upon  equitable  terms,  they  have  a  protracted  litigation 
before  them,  and  an  uncertain  result. 

My  regret  is,  that  this  court  has  opened  the  door  for 
future  strife,  instead  of  remanding  the  cause,  and  having 
H  ended  upon  the  principles  which  I  have  laid  down. 


Brown  vs.  -  Givens. 


[Mossn.-Wicklifib  and  Wooley  and  Mr.  Crittenden  for  PlaintUT:  Messrs. 
Morehead  and  Brown  ibr  Defendant] 

Fnoic  THB  LiYiNosToir  CoTTWTT  CouAt. 

Chief  Justice  Robkrtson  delivered  the  Opinion  of  the 

This  writ  of  error  is  prosecuted  to  reverse  arf 
the  county  court,  discontinuing  a  ferry,  estal 
favor   of  Gustavus  A.  Brown,  in  1811,  on  the 
land  River,  near  its  mouth.  ! 

Brown  was  notified  to  shew  cause  why  his  ferl 
"not  be  discontinued,  for  want  of  proper  1 
hands,  and  for  not  keeping  the  same  up  and  in 
according  to  law.'' 

After  he  had  appeared,  and  testimony  had  been  heard, 
the  court  made  an  order,  declaring  his  ferry  discontinu- 
ed, "  because  the  same  .has  not  been  kept  up,  according 
to  law,  for  more  than  two  years  before  the  commence- 
mcnt  of  this  motion,  with  proper  boats  and  hands."  • 

The  authority  of  the  county  court,  and  the  propriety 
of  its  order,  must  be  tested  by  the  ninth  and  tenth  sec- 
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flpringTenn     fions  of  an  act  of  1796,  (1  Dig.  690,)  Tvhich  arc  &«  fot 
.""•.       lows:— 

Sec.  9.  "  And  all  ferries  which  may  be  hereafter  estab- 
lished, and  which  shall  not  l)e  furnished  with  necessary 
-  boats  and  ferrymen  mthin  the  space  of  six  monihs  after  the 
establishment  thereof^  or  shall,  at  any  time  thereafter,  be 
tpholly  disused  ami  unfrequtrUed  for  the  space  of  two  years^ 
shall  be  and  the  same  are  hcneby  discontinued." 

Sec.  10.  ^'  And  >t  shall  be  lawful  for  the  court  of  the 
county  in  which  such  ferry  or  ferries  shall  be,  on  com- 
plaint to  them  made,  to  summon  the  proprietor  or  pro- 
prietors of  the  same,  to  sliew  cause  why  it  shall  not  be 
discontinued,  and  to  be  decided  according  to  the  testJmo* 
ny  adduced.'^ 
The  act  author-       As  the  jurisdiction  thus  conferred  is  s[)ecial,  and  high- 

izing  CO.  courts-  \y  important,  and  may  be  liable  to  much  abuse,  the  law 
to    diacontinae      ,       ,  j  ,  .     ,  *       •  .       i        .    .  • 

ftrries,  miut  be  should  be  Strictly  pursued;  and  unless  it  be  so  pursued,  a 

•tnctljporsiied.   grantee  of  a  ferry  cannot  be  disfranrhii^d,  undercolor  of 

a  proceeding  so  anomalous  as  that  prescribed  by  the  act 

of  1796. 

It  seema  to  this  court,  that  the  order  in  this  case,  can- 
not be  sustained  by  a  proper  interpretation  and  applica- 
tion of  the  foregoing  sections. 

Neither  the  notice,  nor  the  initiatory,  or  final,  order 

of  the  county  court,  furnishes  proof  of  its  jurisdiction. 

The  notice,  dr  »phe  notice  required  by  the  tenth  section,  must  be  con- 
soromons,    (or      .  ,         »    .        .  ^  .  i      i       u 

order  anthoriz-   sidered  in  the  nature  of  an  information,  and  should^ 

^nerofafe/iT^    ihereiore,  contain  a  distinct  and  intelligible  specification 

to  show  cause  of  oue  of  the  only  two  causes  for  discontinuance  men- 

ijig"di8continu-   tioued  by  the  ninth  section.     These  causes  are: — l&t.  a 

ed,mugt  apprize  failure,  tor  SIX  months  alter  the  establishment  of  the  lerry, 
him  of  the  na-  ,  ,  ,  ,    ^  «*  />    j 

tnreorthecom-   to  provide  ^^  the  necessary  boats  and  ferrymen  ;"  2na. 

plaint.  itie  fact  that  the  ferry  shall  have   been,  for  two  years, 

7^wi^"Sior"  "  w'^^l'y  ^w««cd  and  unfrequented.^^  As  the  summons  is- 
izean  order  dis-  sucd  iii  this  case,  does  not  sj.ecify  either  of  tho^^e  caubes, 

^— ""^'fS^ure"  ^*'  ^"y  ®'***^''  '*^^*''  ^^^^^^  ^^^  discontinuance,  it  cannot  be 
lor  six  months  deemed  such  an  one  as  is  contemplated  and  re<j[uired,  and 
^rto  ^proWde  *""®^»  therefore,  be  treated  as  no  notification  whatever 

boatsana  hands;    tO  firown. 
2,  its  heinijr  dis- 

Bsed  and  anfre-  His  appearance  did  not  legalize  the  summons,  or  waive 
7^.      '  ^^  ^^y  objection  to  its  insufficiency.    The  sole  object  of  re- 
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quring  a  sammons,  is,  that  the  party  to  be  proceeded 
against,  may  be  notified  of  the  grotmd  of  complaint,  so 
as  to  defend  himself  against  it ;  and  so,  also,  as  to  shew 
that  the  court  has  jurisdiction. 

We  will  not  say  that,  if  the  order  directing  the  sum- 
mons,  had  contained  a  sufficient  specification  of  a  legal 
charge,  a  general  notice  to  ap|iear  might  not  have  been 
good.     But  the  order   contained  no  tuch  specification. 

There  is  nothing  in  the  record  which  notified  Brown 
of  a  specific  legal  cause  of  complaint,  or  which  gave  to 
the  county  court  authority  to  adjudicate.  Even  the  fi- 
nal order  of  discontinuance,  discloses,  as  the  only  reason 
for  making  it,  an  insufficient  fact— to  wit,  that  Brown 
had  not,  for  two  years,  "  kept  up  his  ferry  according  to 
lawy  with  sufficient  boats  and  hands."  This  may  be  ad- 
mitted, and  still  it  is  not  even  implied  as  a  consequence, 
that  his  ferry  had  been,  for  two  years,  "  loholly  discontinu- 
ed and  unfrequented;^^  or  that  he  had  failed,  for  six  months 
succeeding  his  grants  <'  to  furnish  the  necessary  boats  aad 
ferrymen." 

Wherefore,  the  order  discontinuing  the  ferry  is  set 
aside  and  annulled. 
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The  appearance 
of  the  owner  of 
a  ferry,  sum- 
moned to  show 
cause  a^amst  its 
discontmuance, 
does  not  waive 
the  neoesfiity, 
of  doe  notice 
to  him,  of  the 
the  grounds  of 
the  motion. 


McCauly  against  Givens. 

[Mr.  Crittenden  for  PlaintiiF:  Messrs.  Morehead  and  Brown  for  Defendent.] 

From  the  Circuit  Court  for  Livingston  County. 

Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Court. 

The  only  question  for  consideration  in  this  case,  is, 
whether  the  circuit  court  erred  in  dissolvinj?  an  injunc- 
tion restraining  the  appellee  from  disturbing  the  ap|)el- 
Jant,  ^^  tfi  the  possession  and  use  of  ttoo  ferries^  and  oftlie  tolW^^ 
incident  thereto. 

The  hill  alleges  that,  in  a  suit  in  chancery,  pending  in 
the  same  court,  between  Brown  and  Givens  (the  appel* 


Chancery. 


Id  861 
106   235 


May  7. 

Case — ofabil], 
with  injanctioit 
to  restrain  a 
multiplicity  of 
warrants, for  the 
tolls  received  by 
the  tenant  of  a 
ferry,-  the  sub- 
ject of  a  suit  in 
chancery,  and 
leased  u  det  an 
order  of  court. 


Digitized  by  VjjOOQIC 


DECISION?  Ot  THE  COURT 


Spring  Term 
,1833. 

J)IeCmUy 

va. 
Oiveru. 


A  court  of  chan- 
cery having  or- 
dered a  ferry  to 
be  leased — ^the 
tenant  remain- 
ing in  poBses- 
flion  after  his 
lease  expired — 
the  order  stiil  in 
force,  is  entitled 
to  tbe  tolls. 


lee,)  in  which  the  ferry  rights  were  involved**  the  chair^ 
cellor  had  made  to  order,  directing  the  sheriff  to  lease 
**  Brown's  Ferrys,"  at  or  near  the  mouth  of  Gumberland) 
from  term  to  term,  (until  further  order^)  to  the  highest 
bidder,  and  to  take  a  bond,  with  security,  from  the  rent- 
er, to  keep  the  same  up,  according  to  law,  and  to  retain 
the  said  ferries  and  boats  to  answer  any  further  order ; 
and  also,  to  take  bond  and  security  of  the  renter  for  the 
rent,  payable  to  the  sheriff ; "  that  the  ferries  were  ac- 
cordingly rented  to  the  appellant,  as  the  highest  bidder 
therefor,  until  the  next  June  term  of  the  court ;  who  ex- 
ecuted the  bond,  as  required  by  the  order,  and  thereup- 
on took  possession  of  the.  ferries,  and  had  kept  them  ac* 
cording  to  law  ; — but  that  an  agent,  employed  by  Givens 
for  that  purpose,  having  taken  a  memorandum  of  be- 
tween fifty  and  one  hundred  tolls,  which  had  been  paid 
to  the  api^ellant,  whilst  thus  in  the  use  of  the  ferries, 
Givens  had  proceeded,  by  seven  warrants,  for  the  pur- 
pose of  enforcing  a  penalty  of  five  pounds,  in  each  case, 
against  the  appellant,  for  exacting  toll  without  legal  au- 
thority, and  would,  unless  enjoined,  continue  to  harrass 
him  with  the  like  warrants,  lor  all  the  other  tolls. 

The  answer  admits  the  pendency  of  the  suit  in  chan- 
cery, the  order  therein,  and  the  renting  by  the  appellant, 
as  alleged  in  the  bill ;  but  it  insists  that,  after  the  date  of 
the  lease,  the  ferries  had  been  discontinued  by  order  of 
tbe  county  court ;  that  the  lease  expired  at  the  June  term 
of  the  circuit  court,  and  that  the  tolls,  for  exacting  which 
the  warrants  had  been  issued,  had  been  received  after 
the  June  term.  It  does  not  appear  to  us  judicially,  that 
the  order  for  renting  out  the  ferry,  was  ever  rescinded. 

The  fragment  of  a  record  of  the  proceedings  m  the 
county  court,  which  is  exhibited  for  the  purpose  of 
shewing  that  the  ferries  had  been  discontinued,  $hews 
that  the  county  court  had  attempted  to  discontinue  only 
one  of  them  ;  and,  even  that  far,  it  does  not  appear  to 
be  entitled  to  any  effect,  because  it  does  not  exhibit  a 
case  within  the  jurisdiction  of  the  county  court. 

The  fact  that  the  ferries  had  been  rented  only  to  the 
June  term,  is  not  material.  The  circuit  court  had  made 
no  further  order  ;  there  had  been  no  other  renting,  and 
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«6n8equeiiily,  according  to  the  tenor  and  eflfect  oC  the  Sj^'ing  Term 

original  order,  and  of  the  bond,  the  appellant  was  bound  t^^^ 

to  keep  up  the  ferries  until  otherwise  ordered  by  the  McCmdy 

chancellor,  and  had,  therefore^  a  right  to  the  toils  after,  ^7"- 

as  well  as  before,  the  June  term.  , ^ — 

The  record  of  the  suit  in  chancery  between  Brown  court,"*appoLt- 

and  Givens,  is  not  exhibited.     But,  as  the  appellee  does  ing  a  receiver, 

not  question  the  authority  of  the  chancellor  in  that  casei  \^  o^t^a^ferry, 

and  as  a  state  of  case  nuay  be  readily  supposed  which  ^^^l^^P*"^"?* 

would  have  authorized  the  appointment  of  a  receiver,  iog  appearing  to 

this  court  will  not  presume  that  the  order  for  renting  *^®  contfary-- 

-      .                      ,      .     1.   .   1     ^                        1           .              1  tober^nilarand 

the  ferries  was  extrajudicial,  but   must  deem  it  regular  valid 

and  valid.  Aehancellorha- 

As,  then,  it  would  seem,  that  the  appellee  had  no  cause  ^4*  ^'^  **? 

;          -               11      .  i»       •                11                   t  n  order*  m  a  suit 

of  suit  against  the  appellant  lor  the  panalty  denounced  for  between  parties 

exacting  toll  without  lawful  authority,  the  only  remain-  ^''*®°**a''Soinu 

ing  matter  for  consideration,  is,  the  power  to  enjoin  his  ing  n  curator, 

vexatious  proceedings,  by  suits  or  other  means,  for  dis-  tol^^thtftSl 

turbing  or  annoying  the  appellant,  in  the  use  of  .what  r; :  it  is  com^ 

appears  to  this  court  a  dear,  legal  right,  assured  to  him,  ^^^  ^'  ^ 

by  a  judicial  order^  made  in  a  suit  in  which  the  appellee  ^^ct  the  lessee, 

.  «»d  restrain  a- 

was  a  party.  ny  party  to  the 

As  each  suit  that  was  brought,  and  each  that  might  be  '^^^^^ 

brought,  must  apply  to  a  separate  and  distinct  cause  of  actions  involv- 

action,  the  equitable  right  to  prevent,  by  injunction,  a  ["^n^^mbra^ 

kDultipltcity  of  suits,  cannot  be  looked  to  as  a  source  of  by  the  chancery 

jurisdiction  in  this  case  ;  and,  as  the  common  law  tri-  maybedone,by 

bunals  have  exclusive  cognisance  of  such  suits  for  penal-  ^  new  bill,  with 

ties,  and  must  be  presumed  competent  to  decide  on  the  ^ire^app^pri- 

law«and  the  rights  of  the  parties,  and  thus  to  do  justice  ?^«*y'  by  order 

,                             ,        .          1  .                .  1     .    .           .  in    the    former 

between  them,  no  apprehension  of  irreparable  injury,  m  anit. 
consequence  of  an  unjust  decision,  could  confer  jurisdic- 
tion to  enjoin  proceedings  at  law. 

It  may  be  conceded,  also,  that,  had  both  parties  in  this 
case  been  strangers  to  the  suit  in  chancery  between  Brown 
and  Givens,  the  injunction  would  have  been  unauthoriz* 
ed  by  any  rule  or  principle  of  equity.  But  the  chancel- 
lor, having  gotten  possession  of  the  controversy  between 
Brown  and  Givens,  had  a  right  to  prevent  either  of  them 
from  litigating,  by  a  new  suit  before  a  magistrate,  any 
question  involved  in  the  suit  in  chancery  between  them; 
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and  having,  hy  his  order,  rented  the  ferries  to  theappeU 
lant,  he  must  have  power  to  protect  him,  (against  tithtr 
of  thtm^)  in  the  unmolested  eftjoyment  of  the  ferry  pri- 
vileges, so  long  as  he  shall  keep  the  ferries,  under  the  or- 
der, and  with  the  approbation  or  sanction  of  the  court. 
Without  such  a  power  the  object  of  the  suit  between 
Brown  and  Giveus,  might  be  defeated,  or  in  a  ^rent  de- 
gree, frustrated  ;  and  the  order  for  renting  out  the  fer- 
ries  would  be  a  mere  fcrtrftim  /ti/men.  We  have  not  deem- 
ed it  necessary  to  ransack  books  of  reported  cases,  to 
find  autliorities  directly  in  points  because  reason  and 
analogy  seem  to  supersede  the  necessity  of  any  other 
species  of  authority  than  that  which  they  themselves 
furnish.  The  reason  seems  to  us  too  plain  to  require  il- 
lustration ;  and  some  analogies  mav  be  seen  in  1  Mud* 
Chh  106-112  and  Baker  vs.  HaH,  1  Fez.  29. 

Now  the  chief  matter  of  controversy  between  Brown 
and  Gi\'ens,  is  (as  we  infer,)  whether  Brown,  or  Givens, 
be  the  true  owner  of  the  ferries  ;  or  whether  they  both 
be  owners  of  separate  ferry  franchises  ;  or  whether  Giv 
ens  be  the  grantee  of  a  ferry  in  trust  for  Brown.  These 
same  questions  might  be  incidentally  involved  in  the  pro- 
ceedings for  fienalties  ;  and  one  of  them  (the  tnist,)  is  a 
question  which  a  magistrate  is  incompetent  to  decide 
effectually,  or  directly.  And  if  the  ap|)ellee  be  per- 
mitted to  go  on  with  his  suits  at  law,  not  only  may 
the  power  of  the  chancellor  be  evaded,  and  an  un- 
just and  unconscientious  use  be  made  of  the  common 
law  forum,  but  the  appellant  may  be  annoved  and  per- 
secuted for  doing  what  the  chancellor  authorized  him  to 
do,  and  by  a  party  to  the  suit  in  which  the  authority 
was  given,  and,  {lerhaps,  for  whose  benefit,  and  at  whose 
instance,  the  ferries  were  rented  to  the  appellant.  Unless 
the  ferries  had  been  authoritatively  discontinued,  or  the 
authority  of  the  appellant  had  expired  In  some  other 
mode,  any  attempt  of  the  appellee,  to  disturb  his  enjoy- 
ment of  the  ferry  privileges,  or  to  question  his  right,  by 
vexatious  suits  for  penalties,  should  be  deemed  a  con- 
tempt of  the  authority  of  the  chancellor,  and  a  defiance 
of  bis  power.  And  we  are  of  opinion,  that  the  circuit 
court  had   power  to  enjoin  the    appellee  from  pro-> 
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oseding  by  such  suits,  or  in  any  other  way,  to  the  dis-  Opting  Term 
tarbance  of  the  appellant's  ferry  rights,  as  intended  to  i8«8* 
be  secured,  by  the  order  under  which  lie  rented.  And 
that  there  is  nothing  in  the  answer,  or  in  the  whole  rec- 
ord, which  justified  the  dissolution  of  the  injunction 
which  had  been  granted.  It  was  not  necessary  to  wait 
until  trials  at  law  had  been  had.  The  appellant  had  a 
right  to  look  to  the  oonrt  (under  whose  authority  he 
acted,)  for  protection-  against  annoyance,  even  by  the 
prof^ecution  of  a  suit  which  would  call  in  question  the 
right  which  he  had  <lerived  from  the  court* 

The  injunction  may  not  be  the  most  appropriate  mode 
of  obtaining  the  object ;  but  the  end  being  within  the 
power  of  the  chancellor,  we  do  not  consider  the  mean 
essential,  provided  it  will  secure  the  end. 

The  chancellor  had  a  right  to  act  on  the  person  of 
Oivens,  because  he  was  a  party  to  the  suit  in  which  the 
order,  which  be  was  virtually  frustrating,  had  been 
made.  The  injunction  operates  in  personam  only  ;  and 
may  be  considered  a  supplement  to  the  suit  in  chancery 
between  Brown  and  Givens.  But  whether  it  may  be  so 
considered  or  not,  it  is  a  collateral  and  incidental  pro- 
ceeding in  the  same  court,  and  growing  out  of  that  suit. 
We  are,  therefore,  disposed  to  uphold  it. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
ed. 

If^  on  the  return  of  the  case,  it  shall  appear,  (as  has 
heeo  suggested  by  counsel  to  be  the  fact,)  that  the  order 
for  renting  the  ferry  was  rescinded  before  the  renting  by 
the  sheriff,  then,  of  course,  the  injunction  may  be  dis- 
charged. 

34 
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Spriiif  Term 
18S8. 


Ejbctmbnt.  Moss  et  al.  vs.  Currie  et  al. 

122     1^  [Mr.  Ttolbot  and  Mr.  Monroe  for  Ptaintifft :  Monra.  Manhall  an 
— : — H  fi>r  Defendanto.] 

138    417  FnoM  THE  CincniT  Covht  for  Books  Covsttt. 


May  S.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court, 

laieting  ti-  This  18  an  action  of  ejectment.     The  lessor  read  two 

to  land:  the        ^      ^  •  •     ^i      i      ^  • 

M  and  pos-  patents,  each  covering  the  land  m  controversy^-one  to 
of  the  Ifoung  and  Tibbs,  issued  in  1785 ;  the  other  to  Harvey, 
issued  in  1 787. 

The  defendants  in  the  action  (plaintiffs  here,)  claimed 
under  a  patent  younger  than  either  of  the  former ;  had 
enclosed  a  part  of  the  interference,  between  their  grant 
and  those  bf  Harvey  and  of  Toung  and  Tibbe,  more 
than  twenty  years  prior  to  the  institution  of  this  suit, 
and  retained  the  ground  thus  enclosed,  without  interrup- 
tion, up  to  the  trial. 

But  a  prior  possession  of  all    the  land  embraced  in 
Harvey's  patent,  had  been  taken  by  tenants  under    Har- 
vey's vendee,  who  held  and  claimed  to  tlie  whole  extent 
of  the  patent,  though  rione  of  them  had  ever  made  an 
actual  entry  within  the  interference.     But  the  possession 
so  taken,  under  Harvey'sfpatent,  before  the  entry  made 
under  the  junior  grant,  had  also  been  continued  to  the 
trial,  except  so  far  as  it  had  been  disturbed  by  the  entry 
within  the  lap,  by  those  claiming  under  the  junior  title. 
Upon  these  facts,  the  circuit  court  instructed  the  jury, 
that  the  statute  of  limitations  protected   the  plaintiffs  in 
error,  only  to  the  extent  of  the  boundary  Tehich  had 
been  actually  enclosed  for  twenty  years  ;  and  verdict  and 
judgment  were  rendered  accordingly. 
Where  a  patent      As  Tibbs  had  died  "before  the  date   of  the  patent  to 
oflandto^'mui  himself  and   Young,  no  title  vested    in   his  heirs   until 
rt^Tto'dSe^S^  ^^^^'  ^*^®"  *"  ®^^  of  assembly  operated  so  as  to  vest  the 
title    vesta'  in  l^g&l  title  in  them  ;  and  consequently^  us  their  t\l\e  was 
Mt^f  t&  <lerived  from  the  act  of  assembly,  which  operated  only 
9iiUvi€i  and, if  as  a  grant  to  them,  of  the  dale  of  the  act,    Harvey's  title 
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muil  be  deemed  seoior  to  their's.   And  thus  Harrey  and    8priag  Tarat 
Young  might,  perhaps,  be  considered  as  tenants  in  com-      ^^^^ 
mon.  j^o$$  <<  «f 

But,  nevertheless,  as  the  possession  of  one  tenant  in    q    Y'  tal 

common  should  be  deemed  the  possession  also  of  his  co-  7-^ 

tenant,  nothing  to  the  contrary  appearing,  the  occupancy  ^^  before'^ 
under  Harvey's  patent  must  be  considered  as  inuring  to  elate  of  the  act, 
the  benefit  equally  of  Young,  and  consequently  was,when  ^e  did  not  00m- 
taken,  co-extensive  with  their  common  boundary.  But  mence  till  then. 
if  Harvey  entered,  not  as  tenant  in  commoi^  but  ad-  j^^  poiaeesion 
versely  to  Young,  then  he  was,  by  construction,  in  the  f>f  ©ne  tenant 
actual  adversary  possession  to  the  extent  of  his  bounda-  deemed  the  pos- 
ry,  and  could  not  have  been  evicted  by  an  entry,  under  »«"ipn  of  ail— 

,      ,  ¥  ^  f  nothing  appear- 

a  junior  patent,  beyond  the  actual  enclosure;  and  his  ingto  the  con- 
twenty  years  adverse  possession  would  entitle  him  to  *'^- 
recover  even  against  Young.  When  a  gnu- 

The  only  question  for  consideration,  therefore,  is  ^^•^J^'^'ISS 
whether  the  principle  assumed  in  the  instruction  given  poaaeMion,  by 
by  the  court,  i8  true.  J^;^^  w 

As  the  entry  under  the  senior  grants,  was  made  with  the  beandariet 
the  intention  of  taking  possession  of  the  entire  boundary,  ^f  a  jn^^i^. 
and  was  made  before  there  had  been  any  adversary  entry  tee  enters  on 
under  the  junior  patent,  the  holders  of  the  elder  title  derwUlbeonatl 
must  be  deemed  to  have  been  in  actual  possession  to  the  ^  of  ao  much 

4      ^     r  ^L  •      I.  1  aa  the  junior  ac- 

extent  of  their  boundary.  tnaliy  endoaea. 

The  subsequent  entry,  within  the  lap  and  under  the  ^  ^^  ^<>^» 
junior  patent,  did  not  operate  as  a  disseizin  beyond  the   ttio/ entry  wU]» 
actual  enclosure  made  by  the  person  so  entering,  or  by  \^^^i^^ 
some  person  who  succeeded  him  ;  because,  as  the  entry  oust  a   tenant 
under  the  junior  patent  would  extend  the  actual  posses-  ^^^  ^"3^ 
sion  beyond  the  enclosure  by  construction  of  law  only  \  conatructive. 
and  as  by  the  same  constructive  operation,  the  prior  pos- 
session under  the  elder  title  was  co-extensive  with  the 
boundary  of  that  title,  the  constructive  possession,  ac- 
companying or  resulting  from  the  sul)sequent  entry  uif- 
der  the  inferior  right,  cannot  defeat,  or  affect,  the  pre- 
existing constructive  |M>s8ession  under  the  superior  right. 
An  entry  under  a  junior  grant  can  give  actual  pos- 
session to  the  extent  of  the  title,  when,  and  only  when, 
*'  the  possession  is  vacant."  Fox  vs.  jHtn/on,  4  JSt*fc,  660. 
-And  if,  at  the  time  of  the  entry,  the  elder  patentee  be  in 
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Spring  Teim    actual  possesBion,  even  by  construction,  that  poisessiofi 
18  8  8.        ^m  not  be  divested  by  a  mere  constructive  entry  or  pos- 
session by  an  adversary  claimant  ;  but  the  prior  posses- 
sion will  continue,  except  so  far  as  it  shall  have  been  ac- 
•  tually  otMted. 

An  entry  by  a  junior  patentee  upon  the  actual  posses* 
sion  of  a  senior  patentee,  cannot  be  conHrued  as  an  ouster, 
farther  than  there  shall  be  a  disseizin  in  fact.  Two  per- 
sons, claiming  adversely  to  each  other,  cannot,  at  the  same 
lime,  be  in  the  constructive  possession  of  the  same  land. 
Therefore,  so  far  as  the  plaintiffs  in  error  claimed  to  be 
in  possession  of  the  unenclosed  land,  within  the  lap,  by 
construction  onfy^  the  prior  constructive  possession  of  the 
elder  patentees  would  be  sufficient  to  shew  that  the  aciu* 
al  possession  remained  in  them.  A  pedis  possisao  will  not 
be  ousted  by  a  constructive  entry  ;  nor  will  a  construc- 
tive possession  by  the  true  owner,  be  ousted  by  any  en- 
try, or  occupancy^  short  of  that  which  is  actual ;  nor 
beyond  the  boundary  of  the  actual  occupancy  of  the 
junior  claimant. 

Wherefore,  the  judgment  of  ihe  circuit  court  appears 
ia  be  right,  and  must  be  affirmed. 


CovE«i.NT.  Thome  vs.  Haley. 

[Mr.  Marshall  for  Plaintiff:  Memre.  Morehead  and  Brown  and  Mr,  Bcattf 
for  Defendant.] 

From  thb  Circuit  Court  for  Bracken  County, 
May  3.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Where  several  This  IS  a  suit  ajj^ainst  a  sherifi' by  an  execution  creditor. 

breaches  areas-  Though  two  breaches  are  assigned— (that  is,  first,  that 
signed,  if  erro-     ,  ^        ,  .  .  .     ,     .      i       ^ 

neons   instrnc-  the  execution  was  not  returned,  and  second,  that  the  le- 

blTto*e?tW  ™^^®  ®**^'®  '^^'^^  ®"  ^^^  "**^  sold,)— nevertheless,  if  the 
are  given,  it  is  court  erred  in  its  opinion  upon  either  point,  the  judg- 
53^  ^^'  ^®"  ment  against  the  sheriff  is  erroneous. 
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There  was  proof  tending  t6  shew,  that  the  slave  was  Sfpring  Tera 
not  the  pro|)erty  of  the  defendant  in  the  execution,  and        i^sa. 
the  jury  had  a  right  to  decide  whether  she  was  his  prop-     Wash  etaL 
erty,  or  was  subject  to  sale  under  the  execution  against  ^b. 

him.     If  she  was  not  his  property,  or  was  not  liable, to  ^  ^- — 

sale  under  the  execution,  it  was  not  the  duty  of  the  sher-  erty  aUeg^^u» 

iff  to  sell  her,  and  he  should  not  be  responsible  for  not  belong  to  a  de- 

selling  her.     And,  therefore,  the  court  erred  in  instruct-  ecution,  wasii- 

ing  the  jury,  ptrtmflorily^  that,  \{  the  shiot  was  worth  (a  »*>le  to  a  levy  or 

much  08  the  amourU  of  the  execution^  thev  should  find  against  tion  for  the  ja- 

thesheriff  that  amount.  '  Slictfol'^.M 

The  court  also  erred  in  permitting  Moor's  deposition  assamestheiia^ 
to  be  read,  notwithstanding  the  reading  of  it  was  oppos-  ^^^,  ^  ^"^ 
ed.  No  notice  for  taking  it  ap|>ears  in  the  record.  And  .A  deposition  be- 
lt does  not  appear  that  there  was  any  cross  eKamination  ^^^^  *lb  ^^ 
or  waiver  of  notice.  to,  no  notice  or 

Wherefore,  the  judgment  against  the  sheriff  is  errone-  "^^  a^p^ri^ 

ous,  and  must  be  reversed,  and  the  cause  remanded  for  a  in  the  record,  is 

new  trial.  '"°'' 


Wash  et  al.  vs.  Medley.  Replevin. 

[Mr.  Richardson  for  PlainlifF:  Mr.  Monroe  for  Defendant.] 
Faom  the  Circuit  Court  for  Akbkrsok  CouwTy. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.  May  ,  8 

The  deed  operated  as  a  delivery  of  the  slaves  and  per-  That  there  wa« 
sonalty  ;  and  as  the  parties  lived  together  in  the  same  "a^tJ^llftlie  a^ 
family,  the  fact  that  no  visible  alteration  in  the  actual  taal  possedsion 
possession  accompanied  and  followed  the  deed,  cannot  gonaltyf  tran^ 
be  deemed,  per  «c,  fraudulent.  It  was  a  fact  proper  for  ferred,  by  deed, 
the  consideration  of  the  jury.  And  whatever  might  be  another°?n  the 
the  proper  deduction  from  the  fact  that  every  article  of  same  family,  is 

*       *  "  not,  per  «c,  ev- 

idence of  frand: 
hot  a  fact  which  may  be  sabmitted  to  the  jury,  whose  province  it  is  to  decide  the  qnestion, 
npon  all  the  proof. 
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Spring  Term    a  large  estate,  even  down  to  ten  pieces  of  bacon,  was  in- 

*®^**        eluded  in  the  deed,  the  jury,  and  not  the  court,  should 

Grijffith  ei  al  b^ve  decided  upon  the  fact  together  with  all  the  other 

r''  91 A    f*^^^*'     Consequently,  we  are  of  the  opinion,  that  the  cir- 

:  cuit  court  erred,  in  instructing  the  jury  that  **  if  they 

believed  the  evidence,  the  deed  was  fraudulent  against 
the  creditors,  Triplett  and  his  assignee." 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed)  and  the  cause  remanded. 


Debt.  Griffith  ct  ol.  VS.  The  Commonwealth, 

for  Cooper. 

[Mr.  Hord  for  Plaintiff :  no  appearance  for  Defendant.] 
From  the  Circuit  Court  for  Mason  County. 

May  S,  Judge  Underwood  delivered  the  Opinion  of  the  Court. 

Action ;  plea ;  Debt,    upon  administrator's  bond,    suggesting  a  devas- 

and^^'^udement  '^"^  '  "'^"^  "P^"  *  P'^*^  ^^  covenants  performed :  spe- 
for  plaintiif.  cial  verdlct  to  the  following  efTect  :  '^ttiat  the  intestate 
was  possessed,  at  his  death,  of  one  bed  and  forniture,  of 
the  value  of  fiAeen  dollars  ;  two  bureaus,  of  the  value  of 
twelve  dollars  ;  two  tables,  of  the  value  of  three  dollars 
each  ;  six  chairs,  of  the  value  of  three  dollars,,  and  one 
stand,  of  the  value  of  one  dollar  ;  which  property  was 
taken,  at  the  death  of  the  intestate,  and  carried  to  the 
house  of  Cornwell,  by  his  direction,  where  it  remain- 
ed ;  and  Gxiffith,  the  administrator,  while  the  execu- 
tion of  Cooper  was  in  the  hands  of  the  sheriff,  was  no- 
tified by  the  attorney  of  Cooper,  that  said  property  was 
there,  and  was  required  to  deliver  the  property  up  in 
satisfaction  of  said  execution  ;  which  he  did  not,  and  he 
has  never  gotten  the  possession  of  the  property  to  this 
time,  &c."  Judgment  for  thirty  seven  dollars,  in  be- 
half of  the  Commonwealth,  for  the  relator,  subject  to 
a  small  credit. 
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The  record  exhibits  the  following  errors  : —  Spring  Term 

*  First.  The  declaration  is  defective.    It  avers^  that  "  «-       *  «  »  3  • 
tate  of  the  intestate,  to  a  large  amount,  came  to  the  hands,    QHffithTt  al 
possession,  or  knmUdgt,  of  the  administrator,  sufficient  to  v»- 

pay,  &c."  It  should  have  averred,  that  goods  and  duU-  -^^  Coffl'^. 
tels  sufficient  to  pay  the  debt  had  come  to  the  hands  of  the  aebT^f™'*'*''*" 
administrator  to  be  administered.  An  administrator  may  vaaia^ty^v&l 
have  knowledge  of  goods  and  chattels  of  his  intestate  am-  ^^^  "'**'* 
ply  sufficient  to  pay  the  debt ;  yet  if  he  cannot  reduce  to  the  hiSS! 
them  to  possession,  he  is  not  liable,  merely  because  he  ^^^^%\^f 
had  knowledge  of  their  existence.  the  admf  *BBf- 

Second.  The  plea  marked  No.  2, was  good,  if  the  decia-  ^^g^^,^l^ 
ration  had  been  so.  It  was  a  valid  plea  of  plene  adminis-  ^^^tteis,  suffi- 
(rari/.  The  statuteallowed  it  to  be  filed.  See  act  of  1811,  tthl%S'^o 
fl  Dig.  534.)  If  true,  it  would  exonerate  the  adminis-  ^«  a*^»i8tered 
trator  and  his  surety  from  all  liability  in  this  action,  un-  demmJ^n  *^  °° 
less  it  might  be  for  costs  to  be  adjudged  against  the  ad-  p^  . 
ministrator  alone,  according  to  the  said  statute.  Uti^lit   T\ 

Third.  Thepleaof  ml  rfeW  was  properly  adjudged  bad  g^a^ute**)^  ^^^ 
on  demurrer.     BrerUs  ^c.  vs.   Sthal^  3  Bibb,  484.     The  artion^  of'Vbt 
plea  of  covenants  performed  would  not  have  been  good,  ^^J  *  devasta- 
on  demurrer.    Commonwealth  vs.  Gower^  4  IM.  280.  Com- 
mtmweaUh  vs.  Mller  ^c.  5  Mon.  2U.  VeT^^Jy' 

Fourth.  The  special  verdict  did  not  warrant  the  judg-  nanto  perfoim- 
ment.    The  goods  never  came  to  the  hands  of  the  admin-  ^^^  ^J'f^t; 
istrator.     It  satisfactorily  appears,  from  the  record,  that  ^^J  *  dm>a$ta^ 
the  intestate  left  a  wife,  the  daughter  of  Conwell. ,  By  d^^^^^'  *"" 
an  act  of  1815,  a  bed  and  its  furniture  were  exempt  from 
execution.  (1  Dig.  4»8.)     By  an  act  approved,  Nov.  «2,  L'ffi  ^Ji^J 
1821 ,  every  species  of  property,  at  that  time  exempt  by  law  (^Y  »«*  or  Nov. 
from  execution,  was  exempted  from  sale  by  administra-  empt  from  exel 
tors,  and  such  property  so  exempted  was  declared  not  to  f"^'^  P?!*®* 
lie  assets  in  their  hands.     It  was  reserved  for  the  use  of  andheirejfaoy; 
the  widow  and  heirs.     The  record  leaves  no  doubt  that  ^^  ^  °/^*  ^ 
the  bed  and  furniture  mentioned  in  the  special  verdict,  mmistered. 
was  within  the  operation  of  these  acts  of  assembly. 

Wherefore,  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  judgment  against  the  declara- 
tion, upon  the  demurrer  to  the  second  plea. 
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MoTioK.  Miller  vs.  Boyd — Sheriff. 

[Messrs.  Morehead  and  Brown  for  PlaintifT:  Messrs.  Marslia]]  and  Julian 
for  Dofendant.] 

From  thk  Circuit  Coitrt  for  Franklin  Coitntt. 

May  8.  Judge  Umderwood  delivered  the  Opinion  of  theCourt. 

If  notice  of  a  This  was  a  motion  for  failing  to  return  an  execution,  as 

^Tbu"  ^t^inl  ^-cqu'red  by  law.     The  notice  required  the  defendant  to 

tered  in   court  appear  on  thefoiirth  day  of  the  March  term  of  the  Frank- 

aLedV^speX  "«  c>rciiit  court,  in  the  year  1831.     On  ti^at  day  the  no- 

fied  in  the  no-   ticc  was  entered,  and  the  motion  laid  over  until  the  sixth 

and'^tiiere  can  day  o(  -the  term.     No  further  notice  seems  to  have  been 

be  nothing  done  taken  of  the  motion  until  the  tenth  day  of  the  term  ; 

when  an  entry  was  made,  continuing  the  motion ,  until 

I^t^®  ™o*'">«>,"  the  fourth  day  of  the  next  term,  at  the  costs  of  the  defen- 

day  specified  in   dant.     On  the  fifth  day  of  the  next  term,  the  defendant 

the  notice,  it  be-  again  obtained  a  continuance,  at  his  costs,  until  the  fifth 
comes  a  cause      ^  ■   <• 

in   court,  and  day  of  the  Octolicr  term.  At  the  October  term,  the  defen- 
stands  continu-  ^j^^^^  procured  anotheV  continuance  until  the  next  term, 

ed  (noorderne-  ■  .      ,  ,  ,  , 

cessary)    from  grenerally,  without  nxmg  any  particular  day  when  the 

frL Vrm '  to  motion  should  be  tried.     The  next  notice  taken  of  it,  is 

term,  until  dis-  on  the  sixth  day  of  the  July  term,  1832,  when  it  was  laid 

^^    ®  *  over,  by  consent,  to  the  seventh  day   of  the  term.     On 

Motions  enter-  the  tenth  day  of  the  term,  it  was  continued  to  the  sixth 

^r^ho^Sd '°be  day  of  the  next  term.     On  the  seventh  day  of  the  next 

docketed   with  term,  the  motion  was  fully  heard. 

the  other  causes. 

and   stand  for       The  court,  on  consideration,  ordered  the  motion  to  be 
tarns.  d'scontinued,  because  it  had  not  been  regularly  continu* 

ed  ;  and  the  plaintiff  excepted. 

We  think  the  court  erred.  If  a  notice  be  given,  and 
not  entereil  on  the  day  the  party  is  notified  to  appear, 
it  thereby  becomes  null.  Any  proceedings  thereafter, 
founded  upon  it,  unless  the  defendant  enters  his  appear- 
ance, would  be  illegal.  But  when  the  notice  is  entered 
on  the  day  the  defendant  is  notified  to  appear,  he  is  then 
regularly  in  court,  and  the  motion  may  be  continued 
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from  term  to  term,  like  any  other  suit,  without  setting    ^pnng  T«na 
it  for  hearing  on  a  particular  day  of  the  ensuing  term.         <  ®3  8* 
The  clerk  should  docket  it,  like  any  other  cause^  after  a     L^Uburu 
continuance  ;  and  if  it  be  not  reached  on  the  day  set  for  ^a- 

hearing,  it  would  lie  over  like  any  other  suit,  and  the  ^SE^ — 

party  and  his  witnesses  should  attend  upon  it  accordingly. 

In  this  case,  the  record  shews  that  the  defendant  was  in 
court,  making  motions  for  continuance  term  after  term, 
and  that  be  appeared,  by  his  attorney,  and  was  fully 
heard  on  the  day  the  motion  was  submitted  for  the  ad- 
judication of  the  court.  The  only  object  of  the  notice 
was  to  bring  him  into  court,  to  litigate  the  matter.  He 
could  not  infer  any  abandonment  of  the  motion  as  he 
might  have  done,  had  there  been  a  failure  to  enter  the  no- 
tice, on  the  day  it  was  returnable.  We  think  the  failure 
to  notice,  or  enter,  on  record,  a  continuance  of  the  mo* 
tion  from  day  to  day,  after  the  parties  were  in  court,  did 
not  put  them  out  of  court. 

Wherefore,  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 


'  1  "Id  273    1 
A  J.  Pw         |lOS    154    \ 
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Lightburn  vs.  Cooper. 

[Mflwrs.  Morebead  and  Brown  for  PlaintifT :  Mesars.  Wicklifie  and  Wooley 
and  Mr.  Chinn  for  Defendant.] 

From  the  CiacxriT  Court  for  Fatette  Countt. 
Chief  Justice  Hobertson  delivered  the  Opinion  of  the  Court.  May  8» 

Lightburn,  as  assignee  of  Johnson,  sued  Cooper,  before  Instmctiona  of 
a  iustice  of  the  peace*  upon  a  promissory  note  for'  twenty  ****  court  which 

•'  ..  aasnttie,  or  pre- 

five  dollars  ;  and  having  failed  in  the  country,  appeal-  anppoae,  a  fact 

ed  to  the  circuit  court,  where  Cooper  again  succeeded    Jgcuion^^of  tiie 
After  proof  had  been  introduced  which  tended  to  jury,  should  not 
shew,  that  Johnson  had  sold  Cooper  a  clock,  at  the  ^  **^*"' 
price  of  twenty  five  dollars,  and  warranted  it  to  be  ^^  a 
good  time  piece,"  but  that  it  was  afterwards  ascertain-  . 
35 
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Spring  Term  cd  to  bc  of  but  little,  If  any  value,  as  a  clock,  and  had 

^^^^^  been  tendered  by  Cooper  to  Johnson,  for  the  purpose  of 

Lightbum  '  rescinding  the  contract,  the  court  refused  to  instruct  the 

.  r^^'  J"''y»  ^^^^  "  ^^  ***^y  believed  that  Johnson  warranted  the 

^— ^ —  clock  to  be  a  good  time  piece,  at  the  time  of  sale,  and 

Jr\ny  "thilg  *^  ^^®  "°^  ^  S^^^  ^*°*®  piece,  as  represented,  and  Cooper, 

uo\d,  as  toques  in  a  reasonable  time  after  said  discovery,  tendered  it 

f  clock^iB*a**^*od  ^^^^  ^^  Johuson,  they  should  find  for  the  appellee  ; "  or 

'  time  piece)  is  that,  "  if  they  believed  that  the  plaintiff  made  a  false 

its  ^«^K— If  representation  of  the  goodness  of  the  clock,  and  that  the 

there   was  no  defendant  offered  to  return  it  in  a  reasonable  time  after  the 

cealment,    the  discovery,  they  must  find  for  the  defendant."     But  gave 

sale  and  delive-  the  following  instruction  :   "  If  the  jury  find  from  the 
ry  of  the  com-         ,  ,  i   ^      i        i      i       i.  t  .   ■      . 

modity  (howe-  evidence,  tiiat  the  clock,  for  which  the  note  was  given, 

b^sufficilnt^o    ^^  ^^  "^  ^^'"®  ^^  ^'^®  ^*°^®  ^^  ®*^'®'  ^^^y  ^'''  '^"^  ^^^  **^® 
nphoid  an  obli-  appellee."  And  verdict  and  judgment*  were  rendered  for 

wicel"  ^"^  *^^  ^^^  appellee^  accordingly. 

The  instruction  thus  given  cannot  be  approved,  as  a 

mo^^ty  was3d  pro|)er  exposition  of  the  law  applicable  to  the  case. 
and  warrant'       First,  There  was  no  positive  proof  that  the  sale  of  the 

defert?ve,^when  ^^^^^  ^^  ^^^  consideration  of  the  note  ;  and  that  fact 

there   was  no  seems  to  be  presupposed  by  the  instruction. 
uo^r^ht  ^to  rt       Second,  The  fact  that  the  clock  was  of  no  value  did 

turn  it  reserved,  not,  per  SB,  destroy  the  legal  obligation  of  the  note, 
a  tender  of   it    rr<\.         .  •        i-    i  ,         i.        ,  ,«. 

back,  if  refused,  There  IS  no  implied  warranty  of  value.  The  purchaser 
does  not  rescind  took  the  clock  as  the  seller  held  it.     Its  value  was,  of 

iiie  contract.—-  .  r«i 

The  remedy  is  course,  contmgent.     The  prosi>ect  of  value  and  of  gain 
war^i^ty?  ^^^  ^^^  *'*^  consideration,  and  was  a  sufficient  legal  consider- 
ation, unless  there  had  been  fraudulent  representation  or 
If  there    was   concealment. 

fraud    m    the 

sale  of  a  com-       But,  as  the  case  must  be  remanded  for  a  new  trial,  and 

i^'^it^blckf^^  ^'*®  ^^^  questions  which  arose  on  the  former  trial,  may 
due   time,  re-  recur,  it  may  not  be  improper  to  notice  also,  the  propo- 

Bcilids  the  con-      ...  ...  i    i  i      .*         .        .  *      *^      . 

tract.  sitions  which  were  overruled  by  the  circuit  court. 

Unless  there  was  fraud  in  the  contract ;  or  the  privi 
there  was  ^^  '^g®  of  returning  the  clock  had  been  reserved,when  the 
agreement  that  contract  was  made  ;  or  the  plaintiff  had  received  it  when 

It  migut  be  re-    •-  ^       j         ■,      .  i      \. 

turned;or  where  "  ^as  tendered,  the  tender  did  not  operate  as  a  rescission 
c^ve^ll^  whet  ^^  ^*'®  contract,  although  there  was  a  warranty  and  a 
tendered.  breach  of  that  warrtuUy.  As  long  as  the  contract  remain- 
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ed  open  and  unre^dinded,  by  the  acts  of  the  parties,  or    Spring  Term 
by  the  operation  of  law,  a  suit  upon  it  is  the  only  re-       *  «  3  a  • 
medy.        -  Lightbum 

If  there  had  been  fraud  in  the  sale,  a  tender  of  the  ^«- 

clock,  within  a  reasonable  time,  would  have  rescinded  ^— — > 

the  contract  by  operation  of  law.  toUonJ'^by^the 

Had  the  seller  received  the  clock  when  tendered  ;  or  seUer,  relative 
had  the  buyer  reserved  the  right  to  return  it,  if  it  was  »  might^exam- 
not  a  good  one,  the  original  contract  would  have  been  jnefor  himself, 
rescinded  by  the  acts,  or  the  contract,  of  both  parties,  to  a"fraud!^nor 

and  could  not  have  been  enforced  by  either  of  them,   i^  *  warranty. 
«.  .        ,  -  ,  •  1     •  •         Ifthe  dewcts  are 

l5ut  a  simple  warranty  and  tender,  even  though  there  has  mcb  am  could 

^  been  a  breach  of  the  warranty,  cannot  operate  as  a  resets-  "^^ij*^*^-?^*^ 

SI  on.  nary  care,  falM 

Upon  this  point  there  are  some  contradictory  dicta,  ^\^^^^ 
But  both  principle  and  preponderating  authority  sustain  are  fraudoleDtl 
the  foregoing  doctrines.  They  were  so  settled  by  the  su-  J^ciSon°by^^« 
preme  court  of  the  United  States,  in  the  case  ofxT/iom-  return,  or  ten- 
don vs.  fFynn,  (12  Wheaton,  184,)  after  a  careful  survey  ^ '«» d««  ^'"»«r 
and  analysis  of  the  authorities. 

A  false  representation  respecting  a  matter  which  the 
buyer  has  an  opportunity  of  ascertaining,  by  his  own 
observation,  or  trial,  before  or  at  the  time  of  the  pur- 
chase, will  not  be  deemed  fraudulent  of  itself  and  alone, 
nor  bind  the  seller.  If  the  seller  knew  that  the  clock  was 
not  a  good  time  piece,  his  false  representation  was  fraud- 
ulent ;  and  then  the  tender  of  the  clock  would  have  ope- 
rated as  a  rescission  of  the  contract.  But,  without  such 
knowledge,  actual  or  presumed,  the  simple  fact,  that  his 
representation  was  untrue,  would  not  affect  the  legal  ob- 
ligation of  the  contract.  Such  a  representation,  made 
in  good  faith,  does  not  amount  even  to  a  warranty  ;  and 
we  have  seen  that  the  warranty  and  subsequent  tender 
did  not  rescind  the  contract. 

The  circuit  court  was,  therefore,  right  in  overruling 
the  second  and  third  propositions. 

Wherefore,  for  the  erroneousness  of  the  instruction 
which  was  given,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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Spiing  Teroi 
1833. 


CaANCEET.       Fenwick  against  M joicey's  Executors. 

[Mr.  Monroe  and  Mr.  Sanders  for  Plaintiff:  Mr.  Haggin  and  Mr.  Critten^ 
den  for  Defendants.] 

Fhox  the  Ciecuit  Cottht  foe  FEAirKx.iir  Coujttt. 

May  10.  The  Judges  in  thia  case  delivered  separate  Opinions. 

VarionB  con-  Judge  Underwood  : — On  the  10th  of  September,  1807, 
Fenwick  and  Alexander  Macey,  and  Fenwick,  the  plaintiff  in  error, 
Macey  :  >°  P"^-  entered  into  a  contract,  from  which  it  appears  that  Ma- 
Tance  of  money  cey  advanced  one  thousand  and  twenty  six  dollars,  twen- 
180?  ***  n  "a  ^y  "^  ^^"^^  ^^  Fenwick,  who  thereupon  conveyed  three 
•ale  'of  three  slaves  (Ra)ph,  Ambrose  and  Ann)  to  Macey,  who  im- 
wtobB^JfahiM  mediately  hired  them  to  Fenwick,  at  the  rate  of  two 
•qnai  to  abovt  hundred  and  fifty  dollars  per  annum. 

26  pr.  ct.  pr.^.         ^       .      -  -  .,         ^^^v**    •  t  i 

on  the  money  On  the  1st  of  May,  1807,  it  appears  by  a  contract  be- 
■dvanced.  tween  the  same  parties,  that  Macey  lent  Fenwick  eight 

hundred  dollars,  to  secure  the  payment  of  which,  Fen- 
wick assigned  to  Macey  a  lease  on  H.  Brock,  upon  which 
there  was  a  rent  reserved  of  two  hundred  dollars  per  an- 
num. It  is  agreed  by  this  contract,  that  Macey  is  to  re- 
ceive the  rent  from  Brock,  and  that  if  Fenwick  does  not 
return  the  eight  hundred  dollars  within  three  years,  then 
the  whole  lease  and  all  its  benefits  shall  be  Macey's. 
The  lease  of  Brock  expired  on  the  1st  of  January,  1819. 
Brock  paid  the  rent  to  Macey  ;  consequently,  he  receiv- 
ed twenty  four  hundred  dollars,  in  the  course  of  about 
twelve  years,  for  the  eight  hundred  dollars  lent. 

On  the  14th  January,  1811,  for  the  consideration  of 
three  hundred  dollars,  Fenwick  made  an  absolute  sale  to 
Macey,  of  a  hundreil  and  fifty,  or  a  hundred  and  sixty 
acres  of  land,  in  which  Fenwick  held  a  term  for  eight 
years. 

On  the  17th  September,  1813,  for  one  hundred  and 
twenty  dollars,  to  be  paid  on  demand,  and  in  considera* 
tion  of  covenants  to  keep  in  repair  &c.  Fenwick  assign- 
ed and  transferred  to  Macey,  for  the  term  of  five  years 
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ani)  five  months,  all  the  residue  of  his  land  on  Elkhorn,    Ppring  Term 
held  under  the  lease  from  Cox  to  Edwards ;  except  the       ^  ^  ^  ^  - 
yard,  garden,  pasture,  mill  and  timber  yards,  and  the 
houses.    This  contract  contains  a  stipulation,  that  when-   ^ 

ever  Fenwick  pays  the  hundred  and  twenty  dollars,  the  ^  *  f ^  *'^ 

leased  premises  are  to  revert  to  him. 

On  the  5th  of  September,  1813,  Fenwick,  for  two 
hundred  dollars  in  hand  paid,  conveyed  to  Macey,  three 
yoke  of  oxen,  a  waggon,  three  horses  and  thirty  five 
head  (first  choice)  of  hogs, — reserving,  however,  the 
liberty  to  redeem  at  any  time  before  Christmas  there- 
after. 

The  evidence  warrants  the  belief,  that  the  use  of  the 
land,  mentioned  in  the  contracts  of  1811  and  1813,  for 
one  oY  two  years,  at  most,  was  fully  worth  the  amount 
advanced  by  Macey  for  these  lands  ;  and  that  the  hire  of 
the  slaves  was  charged  to  Fenwick  as  cash,  and  consti- 
tuted at  least  a  part  of  the  consideration  or  advances 
made  by  Macey  for  the  land. 

Macey,  a  few  years  after  the  contract  relative  to  the  ^-    in    I809, 
slaves  had  been  made,  took  Ann  into  his  possession,  and  of  ww^^^^'the 
thereafter,  the  negro  men  continued  with  Fenwick,  at  ^^^^^s- 
a  hire  of  two  hundred  dollars  per  annum.     Ann  has  had 
five  children. 

In  June,  1822,  Fenwick  filed  his  bill,  asserting  a  right  Bill,  by  F.  filed 
to  redeem  the  slaves,  upon  the  ground  that  the  contract  Semth«8iav«[ 
between  him  and  Macey  should  be  regarded  as  a  mort-  which  he  all^ee 
gage.  He,  moreover,  claims  a  settlement  of  accounts  only' mort^' 
between  him  and  Macey,  and  for  general  relief,  &c.  cd,  mid   for  a 

The  executors  of  Macey,  he  having  died  before  service   . 
of  process,  denied  all  personal  knowledge  of  the  transac-  ex'n  of  Macey! 
tions  set  forth  in  the  bill,  and  insisted  upon  lapse  of  time  Jei®]^**®*^^*!^^ 
as  a  bar  to  the  relief  sought.  lapse  of  time  in 

There  can  be  no  doubt,  that  all  the  contracts  between    "^  ^^^' 

Macey  and  Fenwick,  except  that  dated  the  14th  of  Jan-  Jf^'/ale^hlvS 

uary,   1811,   should  be  treated  as  mortgasres.     Their  ^    mtended 

•      .      1     ,  .  ,  .  ^  orijpnally  only 

prmcipal  object  seems  to  have  been,  to  secure  the  sums  as  secnritiee— 

advanced,  with  an  interest  at  the  rate  of  twenty  five  per  ^^^^^^ 

cent    per  annum.      The   important  question   is,  what  gee. 

length  of  time  should  bar  the  right  of  the  mortgagor  to 
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^^  Spring  Term  redeem  slaves,  and  a  term  for  years,  in  the  hands  of  the 

***'•  mortgagee? 

Fenwick  The  circuit  court  dismissed  Fenwick's  bill,  upon  the 

vs-  ground,  that  as  five  years  adverse  possession  was  a  legal 

bar  to  the  recovery  of  a  slave  in  an  action  at  law,  the 

Billdianiiflsedin  chancellor  should  adopt  the  same  rule,  and  apply  it  to 
thecircmt  ct.  ,  .         i.      i  .  a        f 

bar  the  mortgagor's  equity  of  redemption,  after  the  mort- 
gagee had  been  in  possession  five  years. 
Statutes  of  lim-       The  statute  of  limitations  does  not  in  terms  apply  to 
^^"dectsh)™^^  suits  in  equity.     Still  its  provisions  have,  in  many  cases, 
chancery.  been  adopted  by  the  chancellor,  and  furnish  the  rule  of 

decision  in  his  court. 
A  bill  to  assert       It  is  a  general  rule  with  the  chancellor,  that  he  will 
a  right  of  more  not  entertain  a  bill  to  set  up  a  right,  in  favor  of  a  person 

than  20    years    ,  ,       .  ,  i.     .  .1.  /.  J  /. 

fltanding,  m  i&-  laboring  under  no  disability,  after  a  lapse  of  twenty  years, 
yor  of  one  la-  He  Will  tell  the  man  who  sleeps  upon  his  rights  for  twenty 

bormgnnderno  r«,  .  -  ^ 

disabflity,  will  years,  to  sleep  on.     There  are,  however,  exceptions  to 
not,  in  general,  tj^jg  ^^i^.     Qne  exists  in  behalf  of  the  occupant  of  a  free- 

be  sustained. —    ,     ,  ,        ,  .  -  • 

Bnt  there  are  hold,  who  asserts  an  equity  of  more  than  twenty  years 

«tan?e— ?nb^  Standing,  in  order  to  protect  his  possessions.  Whether 
half  of  an  occn-  this  rule  has  been  adopted  in  analogy  to  the  statute  of 
dwMd^""*  limitations,  which  bars  the  right  of  entry  after  twenty 
years  adverse  possession  ;  or  whether  it  is  more  properly  • 
based  upon  a  presumed  dereliction  of  right,  and  the 
mischiefs  likely  to  result  from  asserting  a  stale  demand  ; 
or  whether  its  proper  foundation  is  a  satisfaction  of  the ' 
demand  to  be  presumed  after  a  lapse  of  twenty  years,  in 
the  same  manner  that  we  presume  a  bond  to  "be  paid  af- 
ter twenty  years,  without  acQounting  for  the  delay,  arc 
inquiries  which  need  not  now  be  discussed  at  length. 
Perhaps  it  might  be  said  with  truth,  that  the  rule  is  sup* 
ported  by  all  these  considerations,  and  that  no  one  singly 
would  be  sufficient  to  account  for  its  origin  and  applica- 
tion to  all  the  cases.  It  is  clear  that  the  chancellor,  in 
applying  the  rule,  has  allowed  those  to  escape  its  opera- 
tion who  were  able  to  bring  themselves  under  any  of  the 
disabilities  provided  for  in  the  statute  of  limitations ; 
and  therefore  it  may  have  been  thought,  that  the  rule  it- 
self, depends  for  its  existence,  exclusively  upon  the  anal- 
ogy which  it  bears  to  the  statute. 
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It  is  agreed  on  all  sides,  that  the  chancellor  will  not    Spring  Term 

entertain  a  bill  in  behalf  a  mortgagor  against  the  mort-       *  sas, 

gagee,  to  redeem  the  estate  after  it  has  been  held  twenty 

years  by  the  mortgagee,  unless  some  acknowledgment  of 

the  mortgagor's  right  in  the  mean  time,  can  be  satisfac-  _y^*^^** 

torily  she^vn.    Those  who  place  the  existence  of  the  rule  ^^^^tfi%P\  ^^' 
^  '  not  maintain  a 

exclusively  upon  analogy  to  the  statute,  however,  con-  bill  to  redeem 
tend,  that  as  five  years  is  the  limitation  at  law  for  the  re-  J^MeJion^^y 
covery  of  a  slave  adversely  held,  the  chancellor  is  bound  th«  mortgagee, 
to  modify  the  rule  !n  relation  to  slaves,  so  as  to  keep  up  J^*ha§   made 
the  analogy,  §ind  preserve  uniformity  as  to  the  rights  of  "O"®  acknowl- 
litigants  in  courts  of  law  and  equity.     It  cannot  be  deni-  ri^wWiintliat 
ed,  that  courts  of  equity  ought,  in  adopting  and  apply-  ^^'J^'t^^' 
ing  rules,  to  be  governed  by  that  policy  which  the  legis-  pinion  of  the 
lature  of  the  country  prescribes.     The  chancellor  does  ^^^'^'  ^  ^^"' 
conform  to  it.     If  the  limitation  of  a  writ  of  error  be 
ten  years,  the  chancellor  will  allow  a  bill   of  review 
within  that  period.     If  the  legislature  reduce  the  limita- 
tion to  five  or  to  three  years,  the  chalicellor  conforms  to 
the  change,  and  will  not  allow  a  bill  of  review  unless  it 
be  prosecuted  within  the  period  thus  shortened. 

Upon  the  same  principle,  of  conforming  to  the  policy  The  mortgagor 
indicated  by  the  legislature,  the  chancellor  should,where  °^  *'^^f*  *^^ 

.  1      1    1  1    I  ■  4.  ^^^    enforce   a 

slaves  are  adversely  held  by  the   mortgagee,  for  more  right  to  redeem, 
than  five  years,  refuse  a  redemption  when  applied  for  by  *^®^^^'^*^  ^m 
the  mortgagor.     To  put  a  strong  case,  if  possession  of  a  been    assamed 
slave  be  with  the  mortgagee,  and  he  were  to  notify  the  ™^^™ontm- 
mortgagor  that  his  right  to  redeem  was  denied,  and  that  ued  for  5  years 
the  niortgagee  held  the  slave  in  his  own  right,  free  from 
incumbrance,  the  chancellor  could  give  no  relief  after 
five  years  acquiescence  on  the  part  of  the  mortgagor,  in 
the  possession  of  (he   mortgagee,    under  such  circum- 
stances.    If  he  did,  it  would^oustrage  the  policy  of  the 
legislature,  as  manifested  by  the  statute. 

The  time  which  the  mortgagor  of  a  slave  has  to  redeem  j^^,  ^^  ^^^^^ 
in,  may  therefore  depend  upon  the  nature  and  character  ty    jR^rs,    (in 
of  the  possession  held  by  the  mortgagee.     If  the  posses-  ^^{^6  holding 
sion   be  adverse,  hemust  seek  his  remedy  within  five  ^m  advene, 
years-     If  it  be  not  adverse,  he  may  have  twenty  years 
lo  redeem,  but  no  longer.     Why  not  a  longer  time  when 
the  possession  is  not  adverse  ?    Because,  after  twenty 


Digitized  by  VjjOOQIC 


280  DECISIONS  OP  THE  COURT 

Spring  Term  years,  the  equity  is  stale;  and  the  prestioiptton  is  strong, 

1883.  ^i^^i^  ^{^^  mortgaged  debt  is  satisfied  ;  and  good  policy 

Fenwick  requires,  that  things  long  acquiesced  in,  should  not  be 

VB.  disturbed,  on  account  of  the  difficulty  of  reaching  the 

A  inort|;agee  in  It  becomes  important  to  enquire  what  acts  constitute 
fiaT^^cteM-iy  an  adverse  possession  on  the  part  of  the  mortgagee.  It 
manifeflted  bis  has  been  contended,  that  as  soon  as  he  reduces  the  mort- 
as  absolute  ow-  gaged  property  to  possession,  he  holds  it  adversely.  That 
ner,)  has  a  title  cannot  be  the  law.  The  title  of  the  mortgagee  is  absolute 

and   possession    ,  •  ^  ,    .      n       .  .  , 

not  adverse  to,  in  appearance  merely.     Originally   it  was  m  substance* 
w*ith"thr'^^Si  absolute  after  forfeiture  of  the  condition.     But  courts  of 
of  the  mortga-  equity  interposed,  and  created  the  right  of  redemption 
™ee^8*^»tate"  ^^^^  forfeiture,  for  the  purpose  of  relieving  misfortune 
in   many    re-  and  restraining  avarice.     The  equity  of  redemption,  as 
biMatnwttand  '^ »«  callcd,  SO  Created,  is  attached  to  the  estate  in  the  po?- 
he  is  generally  session  of  the  mortgagee^  and  he  holds  it  subject  to  this 
chancery  as  a  equity.  His  holding  is  entirely  consistent  with  this  equi- 
tnistee:in  whose  ^y^  and  not  adverse  to  it,  unless  some  act  is  done  demon- 
c^pie  of  ^he^staZ  strating  an  intention  to  hold  the  estate  as  the  absolute  pro* 
*?'®  **^  bS*^  perty  of  the  mortgagee,  disencumbered  from,  and  at  war 
lapse' of  time.  With,  the  mortgagor's  right  to  redeem.     The  mortgagee 
nnUirlatwfti^cl  ^^^^"g  ^^^^  possession  by  ejectment,  detinue,  or  consent, 
tion,  or  dprelic  nothing  being  said  or  done  to  the  contrary,  takes  the  pro- 
mMd*^^8^(S  P^^'^X'  *"^  •^^'^s  '"  conformity  to  his  title,  and  that  title 
by   the  mort-  is  consistent  with  the  mortgagor's  equity,  which  goes 
pre8um™d  *        with  the  estate  ;  and  therefore  the  possession  is  not  ad- 
verse.    The  mortgagee  holds,  in  many  important  parti- 
culars, as  a  trustee,  and  he  is  often  called  a  trustee  in  the 
books.     He  has  certainly  an  interest,  and  he  holds  for 
his  own  benefit,  as  well  as  that  of  the  mortgagor.     He 
has  the  right  to  appropriate  the  profits  to  his  own  use 
and  benefit,  and  is  not  compelled  as  in  ordinary  trusts? 
~  to  pay  them  over,  annually,  to  the  mortgagor^  as  cestui 
que  trti^.     But  then,  the  profits  thus  appropriated,  must 
be  applied  to   the  extinguishment  of  the  mortgagor's 
debt,  and  when  the  whole  debt  is  discharged,  the  profits 
thereafier  must  be  paid  over,  with   the  estate,  to  the 
mortgagor.     The  mortgagee  holds  the  estate  subject  to 
these  well  settled  principles,  and  being  a  trust  in   many 
important  respects^  the  statute  of  limitations  has  no  ap- 
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pKcation.    Chancellor  Kent,  in  tlie  fourth  volume  of  his    Spriog  Tenn 
GommentarieS)  160-1  says,  "the  mortgagee  in  possession        i » « « • 
holds  the  estate  strictly  as  a  trustee,  with  the  duties  and      Fenmek 
obligations  of  a  trustee ;  and  if  he  takes  the  renewal  of  ^^ 

a  lease,  it  is  for  the  benefit  of  the  estate,  and  not  for  his  .  ^gy*/«*^ 
own  benefits  He  can  make  no  gain  or  'jjrofit  out  of  the 
'  estate  which  he  holds  merely  for  his  imiemnity."  He  has 
uniformly  been  required  by  this  courts  to  account  for  the 
profits.  Hard.  6.  1  Bibb,  198.  Reed  vs.  LansdaU,  B€dlm- 
get  vs.  WorUy.  In  the  case  of  Breckenridge  vs.  Brooks  ^ 
'2  Jlfar.  330,  mortgagee  Jn  possession  is  treated  an<l  called 
a  trustee,  and  as,  such  refused  an  allowance  for  iiis  trouble 
in  managing  the  mortgaged  estate.  -  In  Morgan^s  heirs  vs. 
Boomers  heirsy  4  Man*  207,  the  court  regard  the  mortgagee 
upon  the  footing  of  a  trustee>iso  far  as  to  prevent  hi  m  from 
purchasing  in  an  adverse  title,  and  setting  it  up  against 
the  mortgagor.  These  are  the  leading  cases,  and  their 
principles  have  been  invariably  followed.  The  conclu- 
sion from  them,  is,  that  the  estate  held  by  mortgagee  in 
possession,  although  not  a  technical  trust,  created  by  ex- 
press contract,  and  evidenced  by  a  formal  conveyance, 
is  nevertheless  of  that  character  of  trusts  denotninat^ed 
can^mctioe  in  the  books.  {Equity  construes  it  into  a  trusty 
for  the  purposes  of  justice,  in  the  same  way  that  it  has 
cfeated  a  right  to  redeem,  in  the  face  of  a  conveyance 
which  has  become  absolute. 

The  application  of  the  statute  of  limitations  in  cases 
of  trusty  is  considered  at  length  in  Kane  vs.  Blaodgood,  7 
Mm.  Cha.  Hep.  111.  Chancellor  Kent  there  refers  to  the 
case  of  Lackey  vs.  I4>ckey,  decided  ia  17 1 9,  by  Lord  Mac- 
desfield,  and  says  its  doctrine  is,  ^^  that  the  trusts  which 
are  not  within  the  statutes,  are  those  which  are  creatures 
of  the  court  of  equity,  and  not  within  the  cognisance  of 
a  court  of  law."  This  rule  fully  embraces  the  case  of 
of  mortgagee  in  possession,  if  he  holds  in  trust.  There 
is  no  way  to  reach  him  at  law,  and  without  the  aid 
of  the  chancellor,  he  ^ould  hold  the  estate,  and  all  its 
profits  forever. 

It  may  be  said,  that  the  doctrine  of  Lord  Macclesfield 
would  allow  ao  indefinite  period  for  the  assertion  of  an 
equity  of  redemption,  and  prove  that  there  was  no  bar, 

36 
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Spring  Term    qy  ihat  the  mortgagee  in  possession  could  not  be  «  frtiafee. 
isss.        rpjj^^  1^^  j^jgj  occupy  the  altitude  of  a  trustee  for  many 
purposes,  has  already  been  shewn ;  and  that  twenty  years 
j^      ,  possession  by  the  mortgagee,  nothing  else  appearing, 

'  ^^'^  does  bar  a  bill  filed  by  the  mortgagor  to  redeem,  he  la- 
boring under  no  disability,  is  indubitably  settled  by  an 
irresistible  current  of  authority.  And  most  of  the  au- 
thorities, it  may  be  urged,  make  the  bar  operate,  upon 
the  ground,  that  the  statute  of  limitations  is  the  founda- 
tion of  the  chancellor's  role.  If,  then,  it  be  the  statute 
which  bars  a  redemption  in  land  after  twenty  years  pos- 
session by  the  mortgagee,  why  shall  not  the  statute  bar 
,  a  redemption  in  a  slave  after  five  years  pofisession  ?  AM 
difficulty  in  giving  a  satisfactory  answer,  will  probably 
vanish,  by  a  few  remarks  founded^n  obvious  principles. 
In  the  first  place,  the  rule  in  respect  to  trusts  ^^  uhieh 
-are  creaiure$  oftke  amrt  ofeq\fUy^^h  not  one  which  allows 
the  mortgagor  a  period  without  limitation  in  which  he 
may  redeem.  The  rule,  as  laid  down  by  Lord  Maccles- 
field,  only  says  the  statute  will  not  apply-  But  it  does 
not  thence  follow,  that  the  chancellor  will  not  apply  a 
limitation  of  liis  own  creation.  This  he  will  do  upon 
Lord  Redesdale's  principle,  quoted  in  Kanevn*  BhoA- 
good^  that  every  new  right  of  action  in  equity,  that  ac- 
crues to  the  party,  whatever  it  may  be,  must  be  acted  up- 
on at  the  utmost,  within  twenty  years."  Or  upon  Judge 
Tendleton's  idea,  that  the  chancellor  refuses  to  let  the 
mortgagor  redeem  after  the  lapse  of  twenty  years,  not  in 
analogy  to  the  statute  which  takes  away  the  right  of  en- 
try, but  because  of  a  presumed  dereliction  of  right  result- 
ing fl*om  lapse  of  time,  in  the  same  manner  that  a  bond 
or  judgment  is  presumed  to  have  been  paid  after  twenty 
y^ars,  unless  something  appears  to  repel  the  presump^ 
tion.  Ross  vs.  JVbrvelly  1  WaMngionj  14.  This  last  case 
was  a  redemption  of  slaves  after  five  years.  i 

th^  m"^^   '^^      *"*'  ^^^^^hi  '  Jf  5t  be  granted  that  the  lioiUation  of  ^^ 

of  slaves  tore^  twenty  years  is  based  upon  the  statute  exclusively,  does  V 

^S"to"^five  '^  necessarily  follow,  that  the  chancellor  must  apply  a  I 

years  ;  he  may  limitation  of  five  years,  when  the  mortgagor  seeks  to  re- 
^Xre^^'uieiS  deem  a  slave?  The  letter  of  the  statute  does  not  apply 
hasbeenoo  ad--  to  suits  in  equity.     The  chancellor  adopts  its  spirit  and 
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policy,  and  thete,  if  not  directly  opposed  to  a  limitation    BpriAg  Term 
of  five  years,  as  the  time  within  wKtch  a  slave  should  be    •    ^  ^  ^ ^  • 
redeemed,  fail  to  furnish  any  satisfactory  reasons  in  fa-      Femnek 
Tor  of  sticfa  a  rule.     Why  does  the  legislature  prescribe    mr     ^f     ,    * 

a  limitation  at  all  ?   It  is,  because  those  who  lie  by  for  a   — ^ 

long  time,  and  will  not  assert  their  righU,  are  presumed  l^^y^ll^^i 
to  have  none.  Themovingspringof  human  action  is  self-  tioo»)  at   any 
interest ;  and  men  are  rather  apt  to  be  too  forward  in  as^  y^n^after  ^e 
serting  i  laims  unsupported  by  right,  than  ta  delay  bring-  nght    accraed. 
ing  forward  just  demands.      Consequently  suspicion  falls  J^  may  ^I 
with  propriety  upon  a  stale  demand.  Its  age  furnishes  rea-  ^^ce  payment 
son  to  apprehend,  that  its  assertor's  negligence  has  been  the  money^bybSl 
result  of  cunning — with  a  view  to  take  advantage  of  the  ®^  foreclosure, 
death  or  remaval  of  witnesses,  or  the  like,  rather  than  a  whbinSOyean! 
careless^  disregard  of  his  interests.    Looking  to  the  spirit  ^^\  ^'^^^^l 
of  the.  statute,  how  ought  a  chancellor  to  apjrfy  it  in  fa-  pin\ou,  poat,^ 
vor  of  a  mortgagee  let  into  possession  of  a  slave  or  chat-  j^  thinks^^tbe 
tei?     He  is  not  presumed  to  be  satisfied  short  of  twenty  right  of redemp- 
years,  and  at  any  time  within  that  period,  he  may  have  b^ed  after  five 
bis  action  at  law  upon  his  bond.     A  presumption  cannot  7^^^-  SeeDis* 
arise  in  less  time,  that  the  mortgagor  is  without  right,  or  ^^°'^'^^'  *     '^ 
that  lie  has  abandoned  his  right,  especially  when  the 
slave  goes  into  the  hands  of  the  mortgagee  as  a  vivum  va- 
diicm,  and  is  daily  extinguishing  the  principal  or  interest 
of  the  debt.     The  mortgagor'  derives  a  benefit,  as  well 
as  the  mortgagee,  and  therefore,  it  may  be  entirely  com- 
patible with  the  interest  or  seffishness  of  the  mortgagor, 
to  acquiesce  in  the  possession  of  the  mortgagee*     The 
statute,  founded  upon  the  principle,  that  submission  to 
a  deprivation  of  property,  is  evidence  of  abandonment 
.or  want  of  right,  cannot  therefore  apply,  in  spirit  and 
policy,  to  a  case  where  it  may  be  the  interest  of  the  equi- 
tably owner  to  permit  the  holder  of  the  legal  title  to  pos- 
sess for  five'years.  When  all  the  considerations  are  unit- 
ed, to  wit ,  the  trust  character  of  the  mortgai:  c  e  ;^  the  want 
of  ground  to  presume  a  dereliction  of  right  by  die  mort- 
gagor, or  thai  the  mortgagee  has  been  pa  id,   iud  the  in- 
terest which  the  mortgagor  may  feel  in  p  rmitting  the 
property  to  go  into  the  hands  of  the  mof  tgagee-rthey 
are  sufficient  to  repel  the  reasons  urged  in  favor  of  a- 
dopting.five  years  as  a  bar  to  the  redemption  of  slaves. 
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Spring  Term       .If  five  years  were  stifBoient  lobar  the  mortgagor^ 
18  88.       equity  of  redemption  in  a  slave,  the  same  time  ought  ta 
Feniwiek      ^^^  ^^^  mortgagee's  lien.     There  should  be  reciprocity 
in  the  rule.     Is  not  the  possession  of  the  mortgagor  af- 
ter forfeiture,  just  as  adverse  in  its  character  as  the  pos- 
session of  the  mortgagee  ?    If  such  possession  for  five 
years,  by  the  mortgagor, would  destroy  the  Hen,  it  would 
lend  to  make  rigorous'  collectors  of  indulgent  creditors. 
They  must  toerce  payment,  or  lose  their  securities.     A 
.   mortgage  is  a  mere  security— an  appendage  to  the  debt.  It 
would  lose  its  character  if  five'  years  lapse  should  ex- 
onerate the  chattel  from  the  lien,  and  thus  separate  what  - 
the  law  has  united.     The  one  should  continue  as  long  as 
the  other,  and  the  possession  of  the  mortgagor  should 
be  regarded  as  compatible  with,  and  not  adverse  to,  the 
rights  of  the  mortgagee,  and  tAce  vena. 
View    of   the       The  case  is  brought  down  to  the  enquiry, whether  Ma- 
toebow  how  the  ^Y  ^^^  ^^Y  ^^^  which  converted  bis  possession  of  the  slaves 
mortgagee     in  into  an  adverse  and  hostile  one.  If  he  were  a  trustee,  in  the 
and  that  bis  pos  technical  sense  of  the  term,  an  adverse  possession  might 
session  was  not  aid  him.  '^  So  long  as  the  trust  is  a  subsisting  one,  and  ad* 
Nicholas  ta^  fitted  by  the  act  or  declarations  of  the  parties,  no  doubt 
a  different  vie^v.  ^y^  statute  does  not  affect  it,  but  when  such  transactions 
See  his  dissent,        ■         «         ■  ,  .  •  « 

pontt  287.]  *       take  place  between  trustee  and  ceslw.  que  trusty  as  would , 

in  the  case  of  tenants  in  common,  amount  to  an  auiter  of 
one  of  them  by  the  other,  I  can  hardly  suppose  that  a 
court  of  equity,  would  consider  length  of  time  after- 
wards as  of  no  consequence."  Kane  vs.  Bloodgood,  (supra,) 
The  evidence  shews,  that  Macey  frequently  expressed 
liis  willingness,  if  he  did  not  expressly  acknowledge 
Fenwick's  right  to  redeem,  long  after  the  slaves  became 
his  absolute  pro|)erty,  according  to  the  face  of  the  pa- 
pers. Voorhies  proves  Macey's  admissions,  that  th^re 
were  large  and  unsettled  accounts 'bet  ween  him  and  Fen- 
wick.  ^'  Deponent  also  called  upon  Macey,  at  the  request 
of  Fenwick,  to  settle  their  accounts,  and  there  were  sev- 
eral appointments  made,  but  for  some  cause  or  other,  they 
never  all  got  together."  Such  appointments  and  acknowl- 
edgments are  inconsistent  witli  the  idea  of  an  adverse 
possession  of  the  slaves.  The  time  when  these  acknowl- 
edgments and  appointments  were  made,  does  not  dis- 
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tinctly  appear.     They  are  not  relied  on  to  take  t|ie  case    Spring  Terra 
out  of  the  o()eration  of  the  statute,  but  to  negative  the        isss. 
idea,  that  Macey  did  any  act  which  ought  to  bring  his      Fenwick 
case  within  the  influence   of  the  statute.     The  control  v^- 

and  use  of  the  property,  coming  into  possession  by  con-  — ^!^S?-f-f5J'* 
;  sent,  as  mortgagee,  is  not  hostile,  or  adverse. 

It  may  be  urged,  that  the  money  advanced  by  Macey 
to  Fenwick,  for  the  slaves,  together  with  legal  interest 
thereon,  was  more  than  paid,  five  years  previous  to  the 
institution  .of  this  suit ;  and  that  the  possession  of  Macey 
should  he  rcgardetl  as  adverse  from  the  time  that  he  had 
received  his  principal  and  legal  interest.  Conceding  that 
the  mortgagee  who  retains  the  estate  after  his  debt  is  fully 
paid,  is  thenceforth  a  wrong-doer  ;  and  that  the  chancel- 
lor might,  on  that  accoimt,  find  sufficient  reason  to  limit 
the  right  to  redeem  a  slave  to  five  years  thereafter  ;  yet 
in  the  present  case,  there  arc  strong  grounds  on  which  to 
resist  the  application  of  such  a  rule.  The  transactions 
between- Macey  and  Fenwick  were  usurious.  Although 
the  principal  and  legal  interest  were  paid  more  than  five 
years  before  the  institution  of  this  suit,  the  debt  was  not 
discharged,  as  the  parties  recognised  it  icr  e^ist.  'Fen- 
wick was  paying,  and  had  been  paying  for  years,  usury 
at  the  rate  of  twenty  five  per  cent^  per  annumj  or  very  ' 
near  it ;  and  if  his  payments  should  be  afiplied  towards 
the  extinguishment  of  the  usury,  then  there  would  re- 
main a  balance  of  the  principal  due  within  five  years 
next  before  the  institution  of  this  suit.  Can  Macey  now 
insist,  that  the  principal  and  legal  interest  were  more 
than  paid  five  years  before  suit  brought,  by  making  the 
application  of  the  usury  received  to  their  discharge,  and 
thereby  lay  the  foundation  for  an  adverse  possession  from, 
the  extinguishment  of  the  debt  ?  He  ought  nbt  to  be 
permitted  to  do  it^  Were  it  allowed,  he  would  first 
violate  the  law  by  usurious  exactions,  and  then  take  ad- 
vantage of  his  own  wrong,  to  protect  himself  against  an 
equitable  demand  for  an  account  and  surrender  oY  the 
property.  Such  a  result  cannot  be  tolerated.  On  the 
contrary,  as  he  insisted  that  Fenwick  owed  him  largely, 
and  as  Fenwick  paid  upwards  of  seven  hundred  dol- 
larS)  in  1817,  according  to  his  account,  the  debt,  as  the. 
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Spring  Term    parties  regarded  it,  was  not  fully  discharged  until  witli« 
1833.        1^  g^^  years  next  preceding  the  institution  of  this  suit.' 
Fenwiek      Under  such  circunistances  the  limitation  should  only  be- 
v>*     ^      gin  to  run  from  the  time  at  which  both  parties  regarded 
.J/^  the  debt  paid,  or  ought  to  have  so  regarded  it,  includ- 

ing the  usury.  • 

The  foregoing  principles  when  applied  to  this  case  lead 
to  the  following  conclusions : — 
The  mortgagee,  ^^-  That  Penwick  IS  entitled  to  redeem  Ann  and  her 
in  po89««ion  of  children.  And  as  it  satisfactorily  appears,  that  Macey 
to^\be  mortga-  received  his  principal  and  jegal  interest  thereon,  more 
45or,  for  hire  ;  than  five  years  before  the  institution  of  this  suit,  the  re- 

— an  aJlow^oee     -  ."^  trt.ii  ■.  »-.! 

for  railing  to  be  demption  must  be  effected  by  taking  an  account  of  the 
deducted   from  hire  of  Ann  and  her  children,  for  five  years  before  the 

the  hire.      But  ^    .  .       .  f  .      ^       i 

hire  ticcmed  5  commencement  of  the  suit,  down  to  a  day,  to  be  fixed, 
s^JSlSinM^be  ^'^®"  ***®y  ®*^*'*  be  surrendered;  and  after  deducting 
recovered ;  he-  therefrom  a  proper  allowance  for  the  expense  of  raising 
byTaylifUi^  &c.  the  balance,  if  any,  must  be  decreed  to  Fenwiek, 

with  the  slaves. 
Five  years  bars       Second,  The  l^ase  on  Brock,  assigned  to  Macey,  was  a 
oM^whoMBim^  security,  and  covered  a  large  amount  of  money.  Fenwiek 
ed  a  lease,  ase-  is  entitled  to  no  relief  on  this  transaction,  except  for  the 
^u^wWch  th^  ^^^  '*»'  y®"***  "■«"^-     The  rent  for  the  other  years,  after 
ujnignee  receiv-  paying  the  eight  hundred  dollars,  and  legal  interest,  can* 
for  uBurJf*'"***  not  be  recovered  ;  because  Fen  wick's  right  is  barred  by- 
time.     But  as  to  the  rent  of  1817  and  1818,  to  wit,  four 
hundred  dollars,  for  the  two  years,  Fenwiek  must  have 
a  decree  for  it ;  and  if  the  raising  of  the  young  negroes 
should  exceed  tlic  amount  of  hire>  then  the  excess  must 
be  deducted  from  said  four  hundred  dollars. 

TTdrd.  Fenwick's  title  to  Ralph  and  Ambrose  should 
^  he  confirmed,  and  the  purchase  made  of  them  by.liis  son, 
'    should  be' cancelled?    Fenwiek  should  recover  no  hire 
for  these  slaves,  as  they  remained  in  his  possession. 

Fourth.  All  other  matters  between  the  parties,  are  eith- 
er not  sufficiently  put  in  issue  by  the  pleadings,  or  are 
barred  by  time,  and  no  further  attention  need  be  given 
to  them. 

Wherefore,  the  decree  is  reversed,  with  costs,  {Judge 
JsTicholas  dissenting,)  and  the  cause  remanded  for  pro^ 
ceedings  in  conformity  to  this  opinion. 
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Judge  NicHOLAg  :— In  1807,  Fcnwick  made  a  bill  of  sale  ^^^""^,3*^^ 

to  Macey,  for  two  negro  men  and  a  woman;  redeemable  in  v^-v:^ 

two  years,  on  the  payment  of  a  thousand  and  odd  dol-  Fenwick 

lars.     This  though  ostensibly   a  redeemable  purchase,  Maeey*$  ex'ra 

yet,  according  to  settled  rule,  is  treated  by  the  courts  ^j^^^jf^     of 

only  as  a  mortfrage.     Fenwick  agreed  to  pay  two  bun-  Judge  ^nehO' 

dred  and  fifty  dollars  a  year,  as  hire  for  the  negroes^  and  of'the  evidence; 

if  they  died  before  the  end  of  the  two  years,  the  loss  was  »»«1  conclusion, 

.      ■  .          w     **»^*»    WM                   it-  ^^^  ^^^  defen- 

to  be  his.     In  1809,  Macey  took  the  woman  into. posses-  dant^s   testator 

sion ;  Fenwick  retaining  the  men,  and  agreeing  to  pay  ^^^^^J^]^^^^ 

two  .hundred  dollars,a  year  as  their  hire.    Macey  contin-  ga^e ;  but  took 

eel  in  the  undisturbed  possession  of  the  woman  till  June,  JleafteJ^Jhe^'l 

1822;  when' Fenwick  filed  his  bill  to  redeem.     The  piration  of.two 

right  to  redemption  is  met,  by  the  executors  of  Macey,  f^^^e  piiSntiff 

bv  a  plea  of  the  statute  of  limitations.     From  the  allesra-  to  redeem  in.— 

tions  of  Fenwick,  it  is  very  clear,  that  he  had  paid  off  the  ^  thattf 'the 

mortgage   debt,  with  its  legal  interest,  more  than  five  **'®^f*  *°  ^ 

years  before  the  institution  of  the  suit,  and  there  is  no  gage,  yet  after 

proof  of  any   acknowledgment,   or  recognftion,  of  the  **^    mortgage 

riffht  of  Fenwick  to  redeem,  by  Macey ,within  five  years  discharged,  the 

before  suit.     It  is  also  in  proof,  that,  as  far  back  as  1815,  SI^cS^m^- 

Fenwick  frequently  insisted,  in  quarrels  with   Marey,  sion  onght   to 

that  he  had  more  than  paid  the  mortgafire  debt.     Fen-  ih^"t^ii^ 

wick  alleges,  that  he  paid  Macey,  by  sawing  done,  and  admission  on  hi«, 

lumber  furnished  for  him,  from'1812to  1817,  inclusive,  trary  — as*^I 

In  January,  1811,  Fenwick  executed  another  mortgage  verse  to  the  right 

to  Macey,  on  other  property,  for  the  payment  of  three  ^r ;  ^arSf^Su 

hundred  dollars,  which  it  appears  was  the  balance  of  hire  ^.  po»e88»«)'i 

then  due.     The  accounts  exhibited  by  Fenwick  of  pay-  mained/orjivc 

ments  made  in  the  years  1 81 2-1  S-l  4-1 6  and  16,  shew,  ^^'"''XXnTol 

that,  prior  to  1817,  he  had  paid  off  all  the  hire  that  redemption  was 

could  have  accrued  from  January,  1811,  to  1817,togeth-  Jj^  JStSr 
er  with  the  principal  of  the  sum  for  which  the  bill  of 
sale  of  the  negroes  was  originally  executed,  or  if  there 
was  an}'  balance,  it  was'  very  trifling,  and  must  have  been 
absorbed  before  June,  1817,  by  the  large  account  for 
sawing,  which  Fenwick  says  was  incurred  during  all 
that  year. 

My  understandiniT  of  the  proof,  is,  that  Macey  never 
did  admit,  nor  did  Fenwick  claim,  that  Macey  held  the 
negroes  as. mortgagee.     On  the  contrary,  the  inference  I 
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Spring  Term    dcduce  froiYi  (he  proof,  is,  that  they  both  considered 
^J^^       Maccy  as  having  the  absolute  right,  after  the  expiration 
Fenwiek       of  tlie  two  years  allowed^to  redeem,  if  he  chose  to  exer- 
^*-    *      cise  it.      The  declarations  of  Macey,  repeatedly  made, 
— ~ that  he  was  Fcnwick's  friend,  that  he  wanted  no  advan- 
tage of  iiim,  that  he  should  have  the  right  to  redeem  at 
any  time  by^  paying  the  balance  due,  &.c.  I  understand  as 
a  mere  disclaimer  of  any  intention  toavailhimself  of  the 
advantage  he  supposed  himself  to  hold,  as  absolute  own-    i 
er  of  the  property  then,  and  not  as  a  recognition  of  any 
right  in  Fenwiek  to  redeem^  independent  of  Macey's  will, 
or  as  an  admission,  that  the  original  transaction   was  a 
mortgac^e.  There  is  no  proo/  wliatever  of  any  such  dec- 
larations-subsequent to  1816.     One  witness  states  that  ill 
1809,  both  Fenwiek  and  Macey  told  him  the  latter  had 
purchased  the  slaves  for  twelve  hundred  dollars. 

As  to  the  woman,  therefore,  and  her  is^iie,  who  are 

the  principal  subjects  of  controversy,  *I  consider  'Macey 

as  having  had  an  adverse  possession,  undisturbed,  from 

1809,  when  he  first  took  possession,  until  the  institution 

of  the  suit,  and  consequently,  that  Fenwick^s  right  to 

redeem  is  barred  by  the  statute  of  limitations. 

Examination  of      But  should  I  be  mistaken  in  this  view  of  the  case,  then 

wbether'tto'bar  t'^^  question  is  presented,whether  a  mortgagee  of  a  siave^ 

from  lapse  of  who  takes  possession  originally**  as  mortgagee,  and  whose 

ni^'iB^c^cel  ^^^^^  IS  afterwards  discharged,  more  than  five  years  be- 

ry ,18  adopted  in  (qj.q  the  institution  of  suit,  is  protected  against  the  mdrt- 

the  ^legislative  gagors's  right  to  redeem,  by  the  statute;  there  having 

will,  indicated  \y^^  ^^  admission,  or  recognition,  of  the  right  of  re- 

by    acts  limit-    ,  ,  i..,..  .i-i^ 

in^  the  timea  demption,  or  of  a  holding  as  mortgagee,  within  the  five 
^'u^'ti  ^^^^^  years.  The  proper  solution  of  this  question  clepends  es- 
bebrooght ;  or  sentially'upon  ascertaining  the  true  principle,  or  basis,  of 
UonHf  publi^  the  bar  from  lapse  of  time,  applied  by  the  courts  to  all 
policy,preanmp  equities  of  redemption. 

lioS  of  riSthe  I"  the  leading  case  of  Ross  vs.  jYorvell,  1  Washingiofiy  1 4, 
probable  injus-  Judge  Pendleton  expressed  an  obiter  opinion,  that,  the 
claima  4*c.-and  rule  whij^h  bars  an  equity  of  redemption  of  land  after 
conclusion.that  twenty  years,  is  not  based  on  any  analogy  to  the^ statute 
ecry,aa  at  law,  of  limitations ;  but  exclusively  upon-a  presumed  derelic- 
llwstotu^*  ^'^  tion  ;  because,  if  the  statute  were  made  to  apply,  it 
would  not  be  the  limitation  of  the  right  of  entry  that 
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would  be  adopted,  but  that  of  the  writ  of  right,  and  be-    Sp'>^  Term 
caqse  of  a  supposed  trust  between  the  parties,  which       ^^..^^ 
he  said,  is  not  within  the  operation  of  the  statute.    This      Fenvnek 
opinion  received  an  obUer  recognition  and  confirmation    «#     T     y^ 

from  this  court,  in  the  case  of  Young  vs.  Wiseman,  7  Mon*  

270,  and  was  apparently  acted  on,  and  became  the  ground 
of  decision,  in  JVRms  vs.  Mimsy  3  /.  /.  Mar.  103.  Dicta 
are  also  to  be  found  in  other  books  of  respectable  au« 
iiiority,  that  the  redemption  of  lands  is  barred  after 
twenty  years,  upon  a  presumed  release,  in  analogy  to  the 
presumption  of  payment  of  a  bond  or  judgment.  If  these 
authorities  contain  a  correct  exposition  of  the  law,  i 
should  be  inclined  to  concede*  that  five  ytears  possession 
of  a  slave  by  the  mortgagee,  after  payment  of  the  debt, 
would  not  bar  the  equity  of  redem]>ticm  ;  for  if  there  be 
such  a  trust  between  mortgagor  and  mortgagee,  as  will 
prevent  the  statute  from  running  in  favor  o'f  either,  it 
would  be  difiicult  to  create  a  bar  short  of  twenty  yeans 
unless  there  has  been  some  overt  act*  of  a  determinate 
character  on  the  part  of  the  mortgagee,  indicative,  or 
prQcluctive,  of  an  adversary  holding.  ' 

But  after  a  thorough  examination  of  the  subject,  I 
have  a  firm  conviction,  that  the  rule  was  not  adopted  on 
the  mere  presumption  of  a  dereliction  of  the  right,  but 
in  obedience  to,  and  in  strict  conformity  and  analogy 
with,  the  statutory  limitation  of  the  right  of  entry.  The 
rule  adopts  all  the  disabilities  provided  for  by  the  statute, 
and  allows  none  other.  In  England,  it  gives  ten  yeara 
after  removal  of  disability,  and  no  more,  without  refer- 
ence to  the  time  of  its  ceasing,  whether  within  or  after 
the  twenty  years.  It  does  not  allow  the  lapping  of  dis- 
abilities. When  time  once  commences  running,  it  con- 
tinues, notwithstanding  the  intervention  of  a  disability. 
All  this  was  announced  in  the  early  case  of  White  vs- 
Ewer,  2  Vent.  340,  and  has  been  uniformly  followed  ever 
since.  In  that  case,  where  the  Lord  Keeper  was  assisted 
by  two  justices,  it  was  declared,  that  though  such  mat* 
ters  were  to  be  governed  in  equity  by  the  course  of  the 
court,  yet  that  mortgages  should  not  be  relieved  ^er 
twenty  years.  For  that  the  statute  did  adjudge  it  reason- 
able to  limit  the  time  of  one's  entry  to  twenty  years,  un- 
37 
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Spriiig  Term    less  there  be  such  particular  circumstancel;  as  may  vary 

18  3  8.       ^jj^  ordinary  case,  as'  infants,  fevMS  covert  &c.  provided  for 

j^[^       by  the  very  statute,  for  it  is  best  to  square  the  rules  of 

▼«•  equity  as  near  tTie  rules  of  reason  and  law  as  may  be. 

Macey'se^^TB  j^  j^^^  ^^  Tracy,  S  P.  JVms.  it  was  said,  "that  as  twenty 

years  would  bar  an  ejectment,  there  was  the  same  reason 

for  allowing  it  to  bar  a  redemption."    See  also,  Belch  v^. 

Harvey,  3  P.  Wms,  288.     Demarest  vs.  Wynkoap,  3  John. 

Chy.  129.     CovHy's  Powell,  363.     MaUlieies  on  Legal  Pre- 

'  swmptions,  345  to  368. 

This  full  adoption  of  the  statutory  bar  throughout, 
shews,  conclusively,  that  the  rule  is  not  based  upon  a 
mere  presumed  dereliction  ;  for  legal  presumptions  do 
not  work  by  any  such  arbitrary,  inflexible  standards; 
but  give  and  yield,  and  adapt  themselves  to  the  circum- 
stances of  each  particular  case,  as  they  arise. 

In  nAf^gM  vs.  PickerelU  3  Jlik,  225,  Lord  Hardwicke,  af- 
ter an  investigation  of  the  authorities,  was  disinclined  to 
allow  a  demutrer  to  a  bill  for  redemption,  after  twenty 
years,  because  it  would  go  to  preclude  the  complainant 
from  shewing  himself  within  some  of  the  exceptions  to 
the  statute,  yet  he  sustained  a  plea  of  the  statute.  Now, 
this  could  not  be  done  unless  the  statute,  ex  propria  vi- 
gore,  operates  upon  a  bill  in  equity,  or, which  is  the  same 
thing,  becomes,  when  passed,  a  rule  of  court,  by  adop- 
tion. For  there  is  a  plain  distinction  between  length  of 
time  as  a  bar^  and  as  mere  evidence  of  a  bar.  In  the  for- 
mer case,  it  amounts  to  a  positive  rule  ;  in  the  latter  It  is 
mere  presumption,  and  is  in  itself  no  legal  bar.  And  the 
evidence  of  a  fact  can  properly  no  more  be  plead  in  chan- 
cery than  at  law.  Good  pleading,  in  either  court,  re- 
quires, that  facts,  and  not  the  mere  evidence  or  presump- 
tion of  them,  should  be  relied  on  by  way  of  plea  in  bar. 
K  twenty  years  possession  by  the  mortgagee,  creates  but 
the  presumption  of  the  fact  of  dereliction  or  release  on 
the  part  of  the  mortgagor,  there  would  be  the  same  ne- 
cessity for  pleading  and  relying  on  the  release  or  derelic- 
tion in  chancery,  that  there  would  be  for  pleading  pay- 
ment to  a  stale  bond,  when  its  antiquity  is  relied  on  as 
the  evidence  of  payment. 
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The  supreme  court  in  Elmmiorf  vs.  Tayhr^  10  Whta.    Sprkg  T«nn 
168,  evidently  deduce  the  conclusion  from  a  review  of       ^833. 
the  cases,  that  lapse  of  time  is  a  bar  to  redemption,  in 
analogy  to  the  statute  of  limitations.     The  court,  also,  j^      , 

in  that  case,  vindicates  the  propriety  of  limiting  all  eqni-  -^ 

table  claims  in  analogy  to  the  limitation  of  the  right  of 
entry,  instead  of  the  writ  of  right,  as  contended  for  by 
Judge  Pendleton.  From  a  review  of  these  authorities,  it 
cannot  be  doubted,  that  if  the  right  of  entry  had  been  limit- 
ed to  twenty  five  years,  the  same  period  would  have  been 
allowed  for  redemption,  notwithstanding  the  presump* 
tion  of  payment  of  a  bond  had  remained  at  twenty  years. 

The  adoption  of  the  statute,  i^  by  no  means  peculiar 
to  the  case  of  mortgages,  but  pervades  the  whole  sys* 
tern  of  equitable  jurisprudence.  It  was  in  settling  the  ques* 
tion,  that  a  bill  of  review  should  be  restricted  to  twenty 
years,  in  analogy  to  the  English  limitation  of  a  writ  of 
error,  in  the  case  of  &mUh  vs.  Clay^  Amh.  G45,  and  3 
Bro.  Ck,  639,  that  Lord  Camden  used  the  following  per- 
tinent, forcible  and  often  quoted  language  : — <'  As  the 
court  has  no  legislative  authority,  it  cannot  properly 
define  the  time  of  bar,  by  a  positive  rule  to  an  hour,  a 
minute,  or  a  year;  it  was  governed  by  circumstances. 
But  as  often  as  parliament  had  limited  the  time  of  actions- 
and  remedies  to  a  certain  period  in  legal  proceedings,  the 
court  of  chancery  adopted  that  rule,  and  applied  it  to 
*  similar  cases  in  equity.  •  For  where  the  legislature  had 
fixed  the  time  at  law,  it  would  be  preposterous  for  equi- 
ty, which,  by  its  own  proper  authority,  always  main- 
tained a  limitation,  to  countenance  laches  beyond  the 
period  that  law  had  been  confined  to  by  parliament. 
Therefore,  in  all  cases  where  the  legal  right  has  been 
barred  by  parliament,  the  equitable  right  to  the  same 
thing  has  been  concluded  by  the  same  bar.  Thus  the  ac- 
count for  rents  and  profits,  in  a  common  case,  shall  not 
be  carried  beyond  six  years.  Nor  shall  redemption  be 
allowed  after  twenty  years  possession  in  a  mortgagee." 
In  Hovenden  vs.  dnnesky^  2  Sch.  and  Lef.  637,  Lord 
Redesdale  said  :  ''  courts  of  equity  have  constantly  guid- 
ed themselves  by  the  principle,  that  whenever  the  legis- 
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SpriDf  Tem    btare  has  limited  a  period  for  law  proceedings,  equity 

1833.       will,jn  analogous  cases,  consider  the  equitable  rights  as 

f^^iridt      tarred  by  the  same  limitation."    And  in  Bond  vs.  Hop- 

▼».  kins,  he  thought  the  statute  must  be  taken  virtually  to  in- 

^yacgy'tea^rt  ^j^j^  ^^^^^  of  equity.  In  Medlicott  vs.  O'Donndl,  I  Ball 

and  Beatty^  Lord  Manners  said  the  court  was  bound  to 

adopt  the  statute,  in  cases  where  the  equitable  and  legal 

title  so  far  correspond,  that  the  only  difference  between 

them,  is,  that  the  one  must  be  enforced  in  chancery,  and 

the  other  at  law.     See  Kane  vs.  Bloodgoody  7  John.  Chy. 

and  Ebnendarfvs.  Taylor,  10  Wkea.  to  same  effect. 

In  Thomas  rs.  Home,  10  fVkea,  146,  the  language  and 
doctrine  of  Lord  Camden  are  cited  with  approbation, 
and  a  practical  application  made,  by  reducing  the  time 
allowed  for  a  bill  of  review  to  five  years,  in  analogy  to 
the  limitation  prescribed  by  congress  for  a  writ  of  error. 
A  still  stronger  practicaHHustration  of  the  principle  is 
to  be  found  in  Kane  vs.  Bloodgood^where  Chancellor  Kent 
frankly  recants  a  previous  decision,  in  which  he  deter- 
mined that  twenty  years  was  the  limitation  to  a  bill  fur  a 
legacy  in  conformity  to  the  English  rule,  without  hav- 
ing adverted  to  the  fact,  that  a  statute  of  New  York  had 
authorized  suits  at  law  for  legacies,  which  he  supjiosed 
would  bring  them  within  the  legal  limitation  for  peii^on- 
al  actions  in  both  courts. 

The  argument  of  Judge  Pendleton — in  opposition  to 
all  this  authority — that  the  bar  to  an  equity  of  rederajv 
tion  of  real  estate,  is  based  exclusively  upon  a  presumed 
dereliction  of  right,  and  not  upon  an  analogy  to  the  sta- 
tute of  limitations,  cannot  be  deemed  oif  any  validity 
whatever.  But  I  will  go  a  stej)  further,  and  investigate 
more  particularly  the  force  of  his  objection  to  the  appJi- 
cation  of  the  statute,  "  because  of  a  supposed  trust  be- 
tween the  parties." 

It  is  true  there  is  a  quasi  trusty  as  between  mortgagor 
and.  mortgagee.  The  books  are  full  of  dicta  to  that  effect. 
The  mortgagee  can  make  no  profit  out  of  the  estate  be- 
yond his  debt ;  but  when  let  into  possession,  is  bound  to 
account  for  the  rents  and  profits,  and  is  allowed  no  com- 
pensation  for  his  services.  And  we  have  been  referred 
to  the  language  used,  4  Kent's  Conu  160,  where  fc-is  said: 

Digitized  by  VjjOOQIC 


OP  APPEALS  OF  KENTUCKY.  29$ 

^*  The  mortgagee  in  possession  holds  the  estate  strictly    Spring  Tenn 
as  a  trustee,  with  the  duties  and  obligations  of  a  trustee,       t^^^ 
and  if  he  takes  the  renewal  of  a  lease,  it  is  for  the  bene-      Fenmek 
fit  of  the  estate,  and  not  for  his  own  benefit."    This  Ian-  v"-     ^ 

guage  must  be  taken  with  great  qualification,  for  though 

it  may  be  comparatively  accurate,  in  reference  to  the  sub- 
ject about  which  the  learned  commentator  was  treating, 
that  is,  to  shew  the  mortgagee  can  make  no  gain  or  pro- 
fit out  of  the  estate,  yet  it  is  certainly  far  from  accurate, 
to  say  of  the  morgagee,  that  ^^  he  holds  strictly  as  a  trus- 
tee" in  every  respect.  That  strict  relation  certainly  doe9 
not  subsist. 

There  are,  no  doubt,  points  of  similitude  between  the  Points  of  difier* 
attitude  of  a  mortgagee  and  a  trustee.  But  the  points  of  Stw  hSd^ct! 
difference  and  dissimilitude  are  many,  broad  and  obvi-  ly  in  tmst,  and 
ous.     In  the  general,  a  mere  trustee  has  no  interest  in  the  der^mortgam"- 

subject  of  the  trust,  nor  is  he  allowed  to  acquire  any;  Deduction  Sere 

.  1  I  1..  ,   .  .  from,  that  par- 

whereas,  the  mortgagee  has  a  direct  and  important  mte-  ties  to  the  lat- 

rest  in  the  mortsase  property,  and  can  purchase  for  him-  ^  are  not,  like 

,-         J  *•  ^ii.         •       *u  •*        *•      J  those  to  the  for- 

seli,  under  execution  or  otherwise,  the  equity  of  redemp-  mer,     exempt 

tion.     TKe  trustee  cannot  turn  the  cestui  out  trust  out,  or  ^!?™  ^^^  ^^^i 

,  ,  .  .        .  .  r«.  of  the  Statute  of 

obstruct  his  getting  into  possession.     The  mortgagee  can  limitations, '  or 

do  both.     The  trustee  holds  for  the  exclusive  benefit  of  ^f.^^m  lapse 

of  time.  .  . 

the  cestm  que  trust.  If  the  mortgagee  holds  for  the  ex- 
clusive benefit  of  either,  it  is  for  his  own,  and  not  that  of 
the  mortgagor.  The  satisfaction  of  the  mortgage  debt^ 
St  is  true,  is  a  mutual  t)enefit ;  but  in  taking  possession, 
the  mortgagee  does  it  with  an  eye  to « his  own  exclusive 
advantage.  He  may  do  it  with  the  assent  of  the  mort- 
gagor ;  but  may,  and  often  does,  do  so,  without  -such  as- 
sent, and  even  in  despite  of  the  mortgagor.  Therefore, 
though  there  be  a  resemblance,  yet  the  analogy  is  far 
from  being  complete  and  perfect  throughout. 

The  distinction  between  them  has  been  noticed  and 
descanted  upon  by  an  eminent  chancellor,  in  these  terms: 
^^  There  was  a  vast  diiierence  between  trusts,  some  being 
express,  some  implied  ;  some  relations  formed  between 
individuals,  in  matters  of  dealing  with  each  other,  and 
in  which  it  could  hardly  be  said  that  one  was  trustee, 
and  the  other  cestui  que  trust ;  and  yet  it  could  not  be 
well  denied,  that  for  some  purposes-they  were  so.     Of 
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Spring  Tenn    this  kind,  he  took  the  relation  of  mortgagor  and  mort- 

*®^*'       gagee  to  be.    In  the  case  of  a  strict  trustee,  it  was  his 

fCmo^      duty  to  take  care  of  the  interest  of  his  ceslm  que  irmty  and 

^*-     ,      he  was  not  permitted  to  do  any  thing  adverse  to  it ;  a 

J^aeey>sex>r9  ^^^^^^  j^^^  ^^^  ^  ^^^^  ^^  preserve  the  interests  of  his 

kndlord ;  and  many  acts,  therefore,  of  a  trustee  or  ten- 
ant, which  if  done  by  a  stranger  would  be  acts  of  ad- 
verse possession,  would  not  be  so  in  them,  from  its  be- 
ing their  duty  to  abstain  from  them.  But  the  case  of  a 
mortgagee  was  different,  he  being  at  liberty  to  hold  pos- 
.  session,  and  not  becoming  strictly  a  trustee  until  the 
money  was  tendered,  and  having  a  right,  if  he  continued 
in  possession  for  twenty  years,  to  turn  round  on  the 
mortgagor,  and  say  the  estate  was  his  own." 

Another  distinguished  Judge  has  held,  if  possible,  still 
stronger  language  on  the  same  subject :  "  It  is  said  that 
the  mortgagee  is  a  trustee  for  the  mortgagor.  This 
is  founded  on  mistaken  notions  of  the  resemblance  of  the 
characters  of  mortgagee  and  trustee.  The  mortgagee, 
when  he  takes  possession,  is  not  acting  as  trustee  for  the 
mortgagor,  but  independently  and  adversely,  for  his  owp 
use  and  benefit.  A  trustee  in  equity  is  stoppied  from  dis- 
possessing his  cestui  giie  trust.  A  mortgagee  cannot  be 
stopped,  because  in  him  it  is  no  breach  of  trust.  This 
presents  no  resemblance  to  the  cliaracter  of  a  trustee,  but 
to  a  character  directly  opposite.  It  is  in  the  opposite 
cliaracter  he  accounts  for  the  rents  when  in  possession. 
He  doesnot,  like  a  trustee,  possess  a  title  to  the  legal  es-^ 
tate,  distinct  and  separate  from  the  beneficial  and  equita- 
ble."    CovHy'8  Paw.  1153. 

Until  recently,  it  was  deemed  a  question  still  afloat  in 
the  English  courts,  whether  a  mortgagee  out  of  posses- 
sion for  twenty  years,  was  barred  in  the  same  manner  as 
the  mortgagor  would  be  under  like  circumstances.  CovHy^s 
Pouj.  391.  Malth.S69.  The  analogy  to  the  case  of  mortga- 
gor, and  the  application  of  the  statute,  was  denied  on  the 
ground,  that  the  mortgagee  should  be  presumed  in  pos- 
session, the  mortgagor  being  but  his  tenant  at  will,  and 
the  inortgagor's  possession,  therefore,  in  legal  strictness^ 
his.  When  this  argt^ment,  together  with  some  cases 
which  give  it  an  apparent  countenance,  came  to  be  urg- 
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ed,  on  a  recent  occasion,  before  Sir  T.  Plummer^  he  said:    ^P'ing  '^•rm 
"  It  was  based  on  a  mere  fiction  ;  for  there  is  no  actual       *  ^sa. 
tenancy,  no  demise,  express  or  implied.     The  mortga-*      f^mHek 
gov  has  not  eyen  the  rights  of  a  tenant  at  will ;  he  may  ^- 

be  turned  out  of  possession  without  notice,  and  is  not  •^^^'*^^'*'* 
even  entitled  to  emblements.  It  is  only  qtwdam  modo  a 
tenancy  at  will.  We  cannot  puMlh  it  to  that  extent,  rea* 
soning  on  the  supposed  relation  of  landlord  and  tenant, 
which  is  not  founded  in  fact.'  If  twenty  years  possession 
will  not  operate  a  defence  against  the  mortgagee,  I  do 
not  see  how  any  period  of  time,  however  long,  can  bar 
him.  If  the  fiction  of  a  tenancy  at  will,  is  an  answer  to 
the  objection  after  twenty  years,  why  will  it  not  be  an 
answer  after  any  other  time  ?  There  would  be  no  stop- 
ping." This  opinion  Matthews  thinks  has  put  to  rest 
the  doubts  on  that  subject.  If  any  such  ever  existed  in 
this  country,  they  have  long  since  been  settled. 

Enough,  and  perhaps  more  than  enough,  has  been  said 
to  shew,  there  is  no  such  trust  relation  between  mortga- 
gor and  mortgagee,  as  will  prevent  the  latter  from*  being 
protected  by  lapse  of  time,  and  that  it  does,  per  «e,  con* 
stitute  a  distinct  substantive  bar,  either  from  the  opera- 
tion of  the  statute,  exproprio  tfigore^  upon  suits  in  equity, 
or  by  a  rule  of  court  which  uniformly  adopts  such  stat- 
utes as  soon  as  passed.  It  is  true,  there  is  suck  a  consis- 
tency between  the  possession  of  mortgagee  and  the  right 
of  the  mortgagor,  before  payment  of  the  mortgage  debt, 
though  no  trust,  as  ordinarily  presents  the  absence  of 
snch  adversary  possession  as  is  requisite  to  make  the 
statute  run.  ^  And  this  it  is,  that  prevents  the  mortgagor 
from  being  barred  of  his  equity  of  redemption  in  a  slave» 
after  five  years  possession  of  the  slave,  the  debt  unpaid. 
The  true  reason  of  the  bar  after  twenty  years,  is  to  be 
found  in  the^i^eneral  rule  of  equity,  founded  on  analogy 
to  the  limitation  of  the  right  of  entry,  which  bars  every 
equitable  demand,  except  express  trusts,  after  twenty 
years.  As  stated  by  Lord  Redesdale,  in  Hovenden  vs. 
Jhmesley^  2  Sch,  and  Ltf.  607,  every  new  right  of  action 
in  eqoity,  whatever  "it  may  be,  must  be  acted  upon  at 
the  utmost  within  twenty  years.  If  a  mortgagee  has  been 
in  possession  for  a  great  length  of  time,  but  has  acknow- 
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Spring  Term    {edged  that  his  podseseion  was  as  mortgagee,  and  there* 

^^...^^^       fore  liable  to  redemption,  a  right  of  action  accrues  on 

Fenwiek      that  acknowledgment.     But  if  not  pursued  within  twen- 

Mucey's  ex'rs  '^  y^*''*i  the  statute  may  be  pleaded  ;  and  so  in  every 

^^  of  equitable  title,  (not  being  the  case  of  a  tniHee^  toherc 

possewion  is  consistent  trith  the  title  of  the  claimant^)  it  must 

be  pursued  within  twenty  years." 

After  the  payment  of  the  mortgage  debt,  there  is  no 
lonfrer  any  consistency  between  the  posssesion  of  the 
mortgagee  artd  the  right  of  the  mortgagor  ;  and  there 
being  no  such  trust  between  them  as  prevents  the  statute 
from  operating,  it  commences  running,  and  must  consti* 
tute  a  bar  whenever  the  same  right,  if  it  had  been  a  legal 
^  one,  would  have  been  barred  at  law.  Thus  in  the  casa 
of  Welch  mortgages,  there  is  in  the  general  no  prescrip- 
tion to  the  right  of  redemption  ;  yet  it  is  held  that  twen* 
ty  years  possession  by  mortgagee,  after  payment  of  the 
debt,  will  bar  a  bill  for  redemption  of  such  mortgage. 
Cov^ty^s  Pow.  377-^80.  So  where  a  conve3rance  of  real 
estate  was  made  to  a  creditor,  until  he  received  his  debt 
out  of  the  rents,  though  it  was  held,  the  statute  would 
not  commence  running  until  the  debt  was  paid,  yet  the 
creditor  having  retained  the  possession  for  more  than 
twenty  years  after  payment  of  the  debt,  redemption 
was  refused.  Yates  vs.  Hambbf,  2  Mt.  360.  And  so  here, 
as  the  action  at  law  for  the  recovery  of  the  slave,  would 
be  barred  in  five  years,  if  Fen  wick's  right  were  a  legal 
one,  his  equity  of  redemption  must  be  barred  by  the  same 
time,  he  not  having  brought  his  suit  within  five  years 
of  the  period  when  the  debt  became  extinguished,  and 
Macey's  possession  thereby  rendered  inconsistent  and  ad- 
versary. 

No  just  exception  can  be  taken  to  the  adoption  of  five 
years  as  the  term  for  redeeming  these  slaves,  because  the 
mortgage  or  other  instrument  evidencing  the  right,  is  a 
deed,  or  in  the  nature  of  a  specialty.  That  circumstance 
weighs  nothing  in  an  action  at  law,  in  answer  to  a  plea 
of  the  statute ;  neither  should  it  weigh  any  thing  here. 
The  suit  in  both  courts  is  substantially  for  the  specific 
thing,  and  the  same  limitation  is  justly  applicable  to 
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each,  no  malfer  how  the  claimant's  title  is  derived,  whe*    &pm«s  Vwm 
ther  by  deed,  or  by  parol.  isss. 

For  these  reasons,  I  dissent  from  so  oiuch  of  the  de*      Femoick 
cision  of  the  court  as  allows  redemption  of  the  woiaan  j(f««£y>#  ««'f# 
and  her  children.  /  ' 

Chief  Justice  Robertson  : — ^Thecharacter  of  the  thing  ch,  Jut.RoB. 

mortgaged,  whether  it  be  a  slave,  or  land,  cannot  affect  «»J»o3i'»  o- 

the  dignity   of  the  mortgage  itself.     The  equity  of  re-  '*™"^' 

ilemption,  being  a  right  exclusively  within  the  cognisance  Equitable  claims 

of  the  chancellor,  does  not  come  within  the  operation  of  ^d,  bi'^aStl 

any  statutory  limitation.     But  policy  and  justice  require  «^  Within  twen- 

that  all  equitable  claims  should  be  asserted  in  a  reasona-  tL  time^  wboi 

ble  and  convenient  time.     Twenty  years  have  been  de-  **»«  right  accm- 

*    J  i_       u  ■^'  .1  ..  .,.«'•   Butpartio- 

signated  by  chancery  practice,  as  the  proper  time  withm  niar  oonaidera- 

which  rights  purely  equitable  should  be  asserted,  and  be-  ^^^?.^  \^ 

•  .   t     I        I  II        I       11  •,      .  cognition  of  the 

yond  which  the  chancellor  should  not,  generally,  hear  an  riffht,  disability 

application  for  relief.     In   Havenden  vs.  Lord  ^nnesky,  2  ^l^ai^^S^ 
Sclv.  and  Lef,  6S7,  Lord  Redesdale  said,  that,  ^'  every  netb  stitnte    excep- 
right  of  action  in  equity,  thai  cccrtie$  to  the  party,  must  be  act-  ^^^^q^^^"^' 
€d  upon,  at  the  utmost,  within  ttoenty  years,^^    This  must  be 
understood  with  the  implied  qualification  that  there  has 
been  no  intermediate  disability,  or  recognition. 

A  mortgagor,  or  mortgagee,  in  possession  under  the  ^i^  poiioariam 
mortgage,  holds  as  mortgagor,  or  mortgagee,  and  not  of  a  mortgagor, 
adversely  the  one  to  the  other.     As  long  as  he  so  holds,  bebgM^Sl^ 

the  statute  of  limitations  does  not,  even  as  to  the  le-  ^he   autnts  of 

....  •  I    *!.        '11         ^  limitatiofia  doaa 

gaJ   right,   commence  runnmg  ;  and  it   will  not  com*  not  affect  th« 

mence  at  law  until  the  amicable  possession  shall  have  be-  ^^  ?*"  «'*«'» 

come  adverse.     But,  if  either  the  mortgagor,  or  mort-  law/mi't  if  the 

gagee,  be  permitted  to  remain  in  possession  for  twenty  character  of  the 

years,  without  any  recognition,  express  or  implied,  of  changed    from 

(he  existence   of  the  debt,  there  should,  afterwards,  be  amicaWetoad- 

no  eviction,  foreclosure,  or  redemption,  against  the  will  ox  ate  thte  begina 

the  party  so  continuing  in  possession.    The  law  will  not  *^  ™°* 

presume  that  such  a  possession,  thus  long  cor^tinued,  had  ^°^   '/*^,  ?^ 

vearo  the  claim 

been  amicable ;  but   will  consider  it,   after  the  end  of  of  either  party 
twenty  years,  to  have  been  adverse  from  the  beginning,  ^ILwhST™^- 

thing  appears  to 
rebat  the  presamption— to  have  been  eztingntshed,  the  possession  to  have  been  adverse  firon^ 
the  beginning*  and  the  right  of  redemption  barred  by  lapse  of  time. 

38 
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Spring  Tunn    or  frooi  the  time  when  the  mortgage  debt  was  due,  un* 

^  ^  ^  ^  *       less  some  opposing  facts  satisfactorily  appear.     The  |)ay* 

Fenwiek      ment  of  the  debt  will  be  presumed  ;  and  nothing  appear- 

T     ,     *"g  ^^  ^^^  contrary,  the  presumption  will  be,  that  it  waa 

-  ^^'  ''^'  paid  when  it  became  due,  and  that,  of  course,  the  posses* 
sion,  from  that  time,  was  adverse,  and  not  in  the  charac- 
ter of  mortgagor,  or  mortgagee.  Hence,  if  the  mort- 
gagee bring  an  ejectment  against  the  mortgagor  after 
such  unqualified  possession  for  twenty  years,  the  statute 
of  limitations  may  bar  the  action  ;  and,  if  he  filed  his  bill 
tp  foreclose,  he  may  be  barred,  not  only  in  analogy  to 
the  statute  of  limitations,  but  because  his  claim  has  be- 
come too  stale  and  questionable  to  justify  an  enforcement 
of  it  in  equity.  The  same  principles  apply  to  the  mort- 
gagor's equity  of  redemption,  after  a  continued  posses- 
sion by  the  mortgagee  for  twenty  years.  But  if,  within 
the  twejity  years,  there  shall  have  been  any  acknowl* 
edgment  of  the  subsistence  of  the  debt,  or  of  a  holding 

The  right  of  the  under  the  mortgage,  the  lapse   of  time  may  not  operate 

tf/aoe,  will  not      If  a  slave  be  mortgaged,  less  than  twenty  years  will 
uj^^'^iilie!  ^^^  ^^^  ^^^  equity  of  the  mortgagor,  or  tlie  right  of  the 
short  of  twentjr  mortgagee,  unless  the  party  in  possession  shall  have  shewn 
MMSearly ehewB  clearly,  that  he  had  disclaimed  holding  under  the  mort- 
(«fi^a80i)that  gage,  and  had  held  independently   of  it,  and  adversely 
thepu^^oft-  to  the  right  of  the  other  party  to  it.     In  less  than  twen- 
semionhadhe-  ty  years,  neitber   law,   nor  equity,  will  prcfiumc. a  trans- 
as  to  the  other  mutation  of  the  possession  from  its  orginal  and  amica- 
chaiictw  of  th^  ble,  into  an  inconsistent  and  hostile,  nature.     The  right 
poiseweioD    is  to  redeem  a  mortgaged  slave  is  precisely  the  same  as  the 
STstatSe^bl'  equity  of  redemption  in  land.     It  is  the  creature  of  equi- 
gins  to  ma,  and  ty,  and  is  nothing  but  an  equity  ;  and,  therefore,  the  sta- 
fivey^n^  '*"  '"^^  ^f  limitations  does  not  apply  to  it  ;  but  the  right  to 
redeem  may  continue  for  twenty  years,  to  exist ;  and  in- 
deed, facts  may  have  intervened,  which  may  extend  it 
beyond  twenty  years,  just  as  if  the  thing  mortgaged  had 
been  land.     But  as  soon  as  the  mortgagee  shall  renounce 
his  mortgage,  and  assert   an   absolute  and  indefeasible 
right  to  the  slave,   independently   of  the  mortgage,  the ' 
reUaian  of  morigagor  and  mortgagee  mil  cease  to  exUt^  and  the 
statute  of  limitations  will;  of  course,  eo  instantij  commence 
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runniog  :  and  consequently,  such  an  adversary  holding,    Sjyring  T«ria 
for  five  years,  would  bar  a  legal  remedy  for  restitution,        18  38« 
and  should  equally  bar  the  equity   of  redemption  ;  for,      Fenwick 
in  such  a  case,  the  equitable  right  would  correspond  with  ▼«• 

a  legal  right,  and  the  five  years  adversary  possession  ^^  *  ^*  **? 
would  have  vested  the  title  absolutely  in  the  holder.  It 
was  said  by  Lord  Redesdale's  successor,  when  speaking 
on  the  effect  of  the  legal  limitation  applicable  in  such  » 
case  in  equity,  that  ^^  the  court  of  chancery,  for  the  peace 
of  families  and  to  quiet  titles,  was  bound  to  adopt  it  in 
cases  where  the  equitable  and  legal  title  so  far  corres- 
ponded, that  the  only  difference  between  them  im»,  that  </ie 
one  must  be  enforced  in  a  court  of  equity  and  the  other  in  a 
eowi  o/*2at0."  Now,  when  the  mortgagee  is  in  possession 
as  mortgagee  merely,  his  possession  is  not  adverse,  and, 
within  twenty  years, will  not  be  so  deemed  from  the^im- 
ple  lapse  of  time  ;  and  therefore,  were  the  right  of  the 
mortgagor  as  legal  as  it  is  equitable,  the  statute  of  limita- 
tions would  not  bar  his.  legal  remedy.  But,  as  the  mort- 
gage will  be  disconnected  from  the  possession  the  in- 
stant the  latter  becomes  adverse  to  the  right  of  the 
mortgagor,  and  as  the  mortgage  cannot,  afterguards,  hav^ 
any  influence  on  the  character,  or  effect  of  the  posses- 
sion, the  statute  of  limitations  will  commence  running 
from  the  moment  when  the  attitude  of  the  parties  was 
changed  ;  and,  as  five  years  adverse  possession  of  a  slave 
may  vest  the  title  absolutely  in  the  possessor,  the  mort- 
gagor cannot  redeem  after  an  adverse  possession  of  five 
years  ;  because  such  a  possession  will  have  destroyed  all 
his  right,  equitable  as  well  as  legal.  But  as  long  as  the 
possessor  holds  as  mortgagee,  the  mortgagor  may  re- 
deem, because  there  had  been  no  adverse  possession. 
And,  as  already  suggested,  the  possession  of  a  mortgagee 
will  not  be  deemed  to  have  been  hostile  to  the  right  of 
the  mortgagor  until  it  shall  have  continued  so  long  that 
the  payment  of  the  debt,  and  a  consequent  waiver  or  re-~ 
lease  of  the  equity  of  redemption,  may  be  presumed,  or 
until  the  chancellor  must  say,  according  to  the  general 
rule  of  equity,  that  the  application  for  relief  is  too  late> 
and  the  claim  too  ttale*  In  the  great  case  of  CHnton  vs. 
CholmandeJfiy^  reported   in  2  Merivak,  a  mortgager  was 
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# 
Spring  t^m  .  peritoitted  to  redeem  after  the  mortgagee  had  been  in 

^^'^*       pofl^sion  more  than  twenty  years,  because  the  subsis* 
FefMf'ek      tence  of  the  mortgage  had  been  recognised  within  that 
▼**  time ;  and  the  master  of  the  Roik  said  that  the  ^<  posses- 

^Si^,^^^^i  gion  of  twenty  years  vms  not  in  the  duiracter  of  tite  owner  of 
the  legal  estate,  nor  under  any  claim  of  being  so  entitled.  ^^  As 
said  in  Kane  vs.  Bloodgood^  IJohn,  Cky,  Rtp.  *'  mtrepos' 
session  is  not^  even  (U  lawj  sufficient  to  bar  the  claim  of  the  true 
otener.  There  must  be  something  tantamount  to  a  disseizin." 
This  is  true,  with  the  implied  qualification,  that  the 
possession  has  not  been  continued  for  twenty  years,  and 
tinder  such  circumstances  as  will  create  a  presumption 
that  it  has  been  adverse  during  the  twenty  years,  or  a* 
will  bar  relief  in  a  court  of  equity  ;  and  that  is  the  only 
qualification.  I  have  seen  no  case,  I  have  heard  of  none, 
hi  which  a  distinction  has  been  taken  between  the  right 
to  redeem  a  slave,  and  that  of  redeeming  land ;  and  I  can 
perceive  no  reason  for  any  distinction,  unless  the  posses- 
sion has  been  strictly  and  clearly  adverse ;  and  then  the 
statute  of  limitations  applies. 
Faces  condae-  Fenwick,  the  mortgagor,  retained  the  continued  pos- 
SStt^ho^Sng  s^*»ion  of  two  of  the  three  mortgaged  slaves,  until  with- 
er the  raortga.  in  less  than  five  years  before  the  institution  of  this  suit  to 
ran<ytadm»i  redeem  ;  and  Macey,  though  in  the  possession  of  the,  fe* 
male  slave  ever  since  1809,  frequently  said,  between  that 
time  and  1816,  ^^that  Mr.  Fenwick  always  should  have 
the  right  to  redeem  his  negroes,  and  that,  although  he 
had  taken  the  girl  away,  she  should  come  back  at  any 
time  in  the  tporU."  He  said,  before  he  took  possession  of 
the  girl,  that  ^^cM  fofig'as  Fenwick  would  pay  the  sum 
of  two  hundred  and  fifty  dollars  a  year,  he  never  would 
take  possession"  of  the  slaves.  In  1816,  Macey  and  Fen- 
wick "  disputed^^  about  their  accounts — Fenwick  insist- 
ing that  Macey  was  largely  indebted  to  him,  and  de- 
manding a  settlement,  and  Macey  contending  that  Fen- 
wick still  was  considerably  in  arrear  with  him,  and  ^^evad- 
ing^  a  settlement ;  and  one  witness  proves,  that  "  this 
disputing  continued^^  until  1819.  Another  witness  proves, 
that,  in  1818,  Fenwick  demanded  a  settlement,  and  pro- 
posed that  General  Hardin  (Macey'sown  lawyer)  should 
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make  the  iwttlement ;  and  Macey  said  that  Major  Brock    ^pnng  Term 
might  make  Uu  ieiUemint,  K^i^sr^ 

These  facts  shew  satisfactorily,  that  Macey  bad  made      Fenwiek 
no  settlement  with  Fenwick ;  and  should  be  deemed  to  j^^,^^  ^^^^ 

have  held  the  female  slave  as  late  as  the  year  1819,  not  

in  bis  own  riirht,  but  as  mortgagee.     He  had  never  re-  The  acu  of  a 

.    .  ^  .  .1         mortgagor,    or 

nounced  the  mortgage,  or  mortgage  debt,  or  asserted  an  mort^gee,    in 

absolute  and  indefeasible  title  to  any  of  the  slaves.     Per-  J^JJ^"'^*® 

haps  as  early  as  sometime  in  1817,  Fenwick,  had  there  ofconvertin^the 

been  a  fair  settlement,  might  have  been  found  not  indebt-  •™»cable,  into 

-     ^  -  an  advene,  m- 

ed  to  Macey.     But  Macey  did  not  admit  that  liis  debt  ua$  dependent  hold- 
paid,  and  waded  a  BettUmnt.     I  cannot  infer,  that  Macey  ^^'^'^^  ^ 
had  admitted,  or  understood,  that  the  mortgage  had  been  vocal  and  overt. 
discharged,  nor  that  he  did  any  thing  which  proved  that 
he  had  renounced  the  original  contract,  or  held  the 
slaves  adversely  to  Fenwick,  or  independently  of  the 
mortgage.     There  was  certainty  nothing  tantamount  to  a 
disseizin.^^     After  holding  as  a  mortgagdb,*  strong  and 
clear  proof  of  a  ^^  disseizin,"  should  be  required.     It  will 
not  be /resumed  ;  nor  should  it  be  inferred,  without  some 
direct,  unequivocal,  overt  act,  inconsistent  with  the  ori- 
ginal, and  long  continued)  and  often  admitted)  possession 
as  mortgagee. 

The  contract  was  indisputably  a  mortgage  ;  and  Ma- 
cey's  conduct  and  declarations,  for  years,  prove  undeni- 
ably, that  he  so  considered  it,  or  ought  to  have  so  consid- 
ered it.  He  did  not  say,  that  Fenwick  mighty  ex  gratia^  re- 
deem ;  but  he  frequently  said  he  should  continue  to  have 
the  ^'  righi*^  to  redeem — thuf  recognising  the  subsistence 
of  a  mortgage  and  of  a  resulting  equity  of  redemption. 

The  fact  that  the  debt  had  been  actually  paid  more  Where  the  debt 
than  five  years  before  the  institution  of  the  suit,  did  not  i^'^^ai^'if  the 
convert  Macey's  possession  from  amicable  to  hostile ;  mortgagee  still 
and  should  not  be  so  construed,  unless  he  had  known  he  sbooid^l^ 
and  admitted,  that  the  whole  debt  had  been  extinguished;  ^^^  "*"**  ^ 
and  it  is  evident  that  he  had  never  so  admitted.  gee.         ^^ 

I  think  that  the  right  to  redeem-  the  woman  and  her  oOxvfaeU^ 
children,  is  as  clear  as  is  the.  just  claim  to  redeem  the  dicatmgthechjk 
two  men  slaves.  If  Macey  claimed  any  of  them  as  his  mortg^goe't  poe 
ovn\  absolute  property,  he  claimed  them  all  in  the  same  ««^*»  in  this 
way.     Fenwick  paid  hire  for  the  men  annually  ;   his 
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Spring  Term    possession  was  admitted  to  be  Marey's  possession  ;  Ma-' 

^J^^       cey  repeatedly  said,  that  lie  would  take  all  the  slaves 

Fenwick       from  Fenwick  whenever  he  should  cease  to  pay  punctu- 

^f     ,      ally  tl^e  two  hundred  dollars  annual  hire.     It  is  evident, 

that  the  hire  was  regularly  paid,  and  that  Macey  and 

Fenwick  both  understood,  that,  as  long  as  it  continued  to 
be  thus  paid,  the  right  of  redemption  should  continue, 
as  to  all  the  slaves.  There  Is  no  ground  for  discrimina- 
tion. There  is  no  evidenee,  that  Macey  ever  bought  the 
woman,  or  claimed  her  otherwise  than  as  he  claimed  the 
men.  Even  the  answer  itself  makes  no  such  pretence  ; 
but  treats  all  the  slaves  as  standing  precisely  on  the  same^ 
ground. 

If  the  redemption  should  now  operate  iiiconveniemly 
to  Macey 's  representatives,  it  will  only  afford  to  Fenwick 
some  retribution,  though  late  and  incomplete,  for  the  de- 
dication of  his  estate  and  his  service  to  Macey,  during 
many  years,  for  the  loan  of  about  nineteen  hundred  dol- 
larsk  He  did  not  sue  for  a  redemption  sooner,  because 
he  was  lulled  by  Macey.  If  Macey  had  desired  to  secure 
himself  from  loss,  or  hazard  resulting  from  time,  be 
ought  to  have  filed  his  bill  for  foreclosure;  and  he  ought 
to  have  acceded  to  Fenwick's  overtures  for  a  settlement^ 
and  not  have  evaded  them,  as  he  did.  It  is  not  too  late  to 
do  justice;  and  no  principle  of  equity  or  authority  of  law 
will  be  violated,  or  disregarded,  by  the  decree  now  to 
be  rendered. 

Concurring  with  my  associates  in  much  of  the  view 
taken  by  each  upon  the  effect  of  time,  but  with  neither 
of  them  in  all  their  illustrations,  I  have  very  hastily  and 
imperfectly  presented  the  principles  of  my  own  opinion. 
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Spring  Term 
1833. 


;    Id  .103 

Simpson  and  Others  against  Hawkins     Chahcery.  iL«? 
and  Cochran. 

tMr.  Monroe  and  Mr.  Triplett  for  PlaintifTs  :  Mr.  Crittenden  and  Mr.  Hag- 
gin  for  Defendants.] 

From  the  Circuit  Court  for  Gallatijt  County. 

This  cause  was  first  argued  at  the  Fall  Term,  1891,  while  the 
Court  was  composed  of  Chief  Justice  Robertson,  Judges  Under- 
wood and  Buckuer.  Soon  afler  the  close  of  the  term,  and  while 
the  cause  was  under  advisement,  Judge  Buckner  resigned,  and 
was  succeeded  by  Judge  Nicholas  ;  who,  as  he  was  not  upon  the 
bench  at  the  time  of  the  argument,  had  taken  no  part  in  the  de- 
cision, when  the  following  Opinion  was  delivered,  by  Judge  Un- 
derwood-r April  11th,  18352.  The  cause  was  afterwards  reargued 
belbre  the  present  Judges,  and  their  Opinions  delivered  Beriatimt 
as  will  be  seen  in  the  sequel. 

In  August,  1818,  the  Simpsons  executed  a  deed  purport-  A  atatement  of 
ing  to  convey  to  Hawkins  and   Cocliran,  live  hundred  caae,  and  of  th«v 

and  thirty  acres  of  land  ;  two  hundred  and  fifty  of  which  proceedings  and 
J  '  ''  decree    in    the 

they  held,  according  to  the  deed,  under  the  claim  of  court  below. 

Howard,  and  the  remaining  two  hundred  and  eighty 

acres  under  a  deed  executed  by  William  Steele,  as  attor. 

ney  in  fact  for  John   Adams,  to  them.     The  deed  from 

the  Simpsons  to  Hawkins  and  Cochran,  contains  a  clause 

of  general  warranty. 

Hawkins  and  Cochran  purchased  the  land  at  fifteen 
dollars  per  acre ;  paid  a  large  sum  in  hand,  and  gave 
their  notes  for  the  balance.  Judgments  were  obtained  on 
some  of  these  notes  ;  to  restrain  the  collection  of  which 
Hawkins  &c.  filed  their  bill.  An  injunction  was  award- 
ed. The  equity  relied  on  consists  in  an  alleged  defect  of 
title,  and  an  inability  on  the  part  of  the  plaintiffs  in  error, 
to  remunerate  the  defendants,  in  case  the  land  should 
be  taken  from  them  after  the  payment  of  the  money. 

The  court  rescinded  the  contract,  and  decreed  that 
the  Simpsons  should  repay  the  purchase  money  received 
by  them,  with  interest  ;  and  likewise  pay  for  the  lasting 
and  vq||iable  improvements  made  upon  the  premises  since 
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Spring  Term    the  Sale,  subject  to  deductions  for  rent  and  waste.     The 

'  H^^iIj      ^^'^^  ^^  error  is  prosecuted  to  reverse  this  decree. 

Simpson  ^^e.        Commissioners  were  appointed  to  settle  the  accounts. 
H    k^    &    ^^^y  reported  a  large  balance  against  the  Simpsons. 

'■ '  The  report  was  confirmed  by  the  court  ;  and  a  final  de- 
cree entered,  authorizing  the  defendants  to  bold  posses- 
sion of  the  lands  until  the  money  was  paid,  and  provid- 
ing for  a  sale  of  the  land,  if  the  money  was  not  paid  by 
a  given  day,  and  appointing  a  commissioner  to  carry  the 
decree  into  effect  by  making  the  sale  upon  the  nonpay- 
ment of  the  money.  The  commissioner  was  left  to  de- 
cide whether  the  money  was  paid  on  the  day  or  not.  He 
made  sale  of  the  land,  at  public  auction^  on  the  8th  of 
December,  1828  ;  having  first  caused  the  land  to  be  val- 
ued, as  though  the  sale  has  been  conducted  under  a^ri 
facias.  Rigg  purchased  it,  at  the  price  of  one  hundred 
dollars.  The  commissioner  reported  his  proceedings  to 
court ;  they  were  confirmed ;  and  after  crediting  the 
hundred  dollars  made  by  the  sale,  a  balance  was  found 
against  the  plaintiffs  ii\  error,  amounting  to  three  thous- 
and four  hundred  and  twenty  nine  ({ollars,  forty  seven 
and  a  half  cents;  which  the  court  directed  tliem  to  pay, 
with  interest  at  the  rate  of  six  per  centum  per  annum, 
from  the  11th  of  August,  1818,  together  with  all  costs  ; 
and  authorized  execution  to  issue  therefor.  After  this, 
an  execution  was  taken  out,  upon  the  decree,  and  levied 
on  the  equity  of  redemption,  which  the  plainlifis  id  er- 
ror claimed  in  the  land.  Their  equity  of  redemption  was 
sold  for  one  hundred  dollars,  and  purchased  by  Rigg* 

It  seems  from  the  evidence  in  the  cause,  that  the  Simp- 
sons, or  one  of  tliem,  settled  on  that  part  of  the  land 
covered  by  the  claim  of  Howard,  as  far  back  as  Febru- 
ary, 1796.  So  that  there  was  more  than  twenty  years 
continued  possession,  from  the  date  of  that  settlement  up 
to  the  time  possession  was  delivered  to  Hawkins  and 
Cochran.  The  possession  of  the  Simpsons  during  that 
period,  within  the  limits  of  Howard's  claim,  was  adverse 
to  the  cl^im  of  Adams,  of  twenty  thousand  acres.  It  does 
not  appear,  that  a  writ  of  right  would  avail  any  thing 
in  favor  of  the  representatives  of  Adams.  An  action  of 
ejectment  could  not  dispossess  the  Simpsons,  or  their 
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'  vendees,  to  the  extent  of  the  two  hundred  and  fifty  acres    ^nng  Teem 
held  by  them  under  Howard's  claim,  i  a  a  a. 

Regarding  the  protection   which  time  had  thrown    ^^^^^i^c. 
around  the   Simpsons,  [lef ceiving  no  actual  fraud  on  ^s. 

their  part  in  the  contract  with  Hawkins  and  Xochran,  ^mxikvM  ^ 
and  seeing  that  the  contract  JiasJbeen  fully  executed  by  a 
formal  conveyance,  with  warranty  of  title  against  ail  the 
world,  which  warranty  iias  not  been  broken  by  an  evic- 
tion from  the  premises,  and  for  ought  that  appears  to  us, 
never  will  be,  we  cannot  concur  with  the  circuit  court  in 
a  tofal  rescission  of  the  contract. 

Indeed,  where  contracts  are  executed  by  conveyances,  A  contract  fdr 
we  are  of  opinion,  that  there  can  be  no  rescission  of  a  ^^J!S^t^'""u ' 
contract  in  any  case,  unless,  it  has  b^n  tainted  by  actual  frand,  cannot  i^ 
fraud.  If  the  warranty  of  title  has  been  broken,  so  as  SiMcer*'  aft*  ' 
to  entitle  the  vendee  to  damages,  or  if  the  vendee  be  en-  it  Has  been  car* 
titled  to  damages  upon  a  covenant  of  seizin,  he  may  ap-  hy^J!^^^^ 
ply  to  the  chancellor,  where  the  vendor  is  insolvent,  to  &u«^  [Seetha 
set-off  those  damages  against  the  unpaid  portion  of  the  Nichofu,^^ 
purchase  money.  The  ground  upon  which  the  chancel- 
lor interferes  in  such  cases,  is  the  prevention  of  the  irie-  entitTeJPtodam- 
parable  mischief  which  otherwise  might  result  from  the  ^eafor  a  breach 
insolvency.  He  ought  not  to  act  upon  the  principle  of  ofawSmtof 
rescindiniF  the  contract.     On  the  contrary,  he  should  af-  ■*^*"»  ^^  *^ 

i.  1..  »  A      ..I  .  II  grantor    trwfi^ 

firm  the  contract,  and  secure  to  the  party  such  damages  vent,  the  cram- 
as  he  might  be  entitled  to,-  for  a  partial  or  total  violation  J|^i^2otira1o 
^  thereof  by  the  obligor.  If  a  deed  of  conveyance  be  ex-  rivtrain  theool  • 
ecuted,  for  any  quantity  of  land^  and  the  vendee  is  put  J^^  TOrtloa 
into  possession  thereafter,  in  case  he  loses  half  or  three  of  the'  purchase 
fourths  of  the  land,  the  law  onl^  authorises  a  recovery,  MH^tawhaet 
upon  the  warranty,  of  damages  commensurate  with  the  ^  againat  the 
loss.     The  chancellor  must  follow  the  law,  and  not  lay  fimhoToA  thw 

.hold  of  such  a  partial  loss,  and  require  the  vendor  to  point,  at  p.  sw, 

.     ,*.  .  i.«i»^  lA  L       and  the  concnr- 

take  back  the  portion  of  the  land  saved,  and  return  the  rent  opinion  of 

purchase  money  for  that,  under  the  idei^  of  rescinding  Jn^Nicholas, 

contracts. 
^he  &ct,  that  Howard's  claims  were  not  carried  into  if  the  grantee  ia 
""'^'edaU     -•'     '     '  ^        ..     -«.  .    »»  »— 1- 

er,  on 
indingl 


grant  at  the  date  of  the  deed  from  the  Simpsons  to  Haw-  poaaemonioa^ 

^  ■  "  '^  part  of  the  Umd, 


he  majr  recover,  on  the  warranty,  daroageR  cominensnnte  with  the  Iom  :  but  it  i«  not 
i  for  reacindins  the  whole  contract. 
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Spring  Tertd    j^jug  ^^d  Cochran^  cannot  operate  against  the  foregoing 

^^^^^    '  view  of  the  subject.     It  is  enough  that  the  Simpsons,  or 

Simpsim^c,    one  of  them,  entered  upon  the  land  claiming  the  same 

cr    ^'    M      adversely  to  Adams,  whose  title,  now,  is  the  cause  of 

alarm  to  the  defendants  in  error. 

Twenty   yean       It  is  not  necessary  that  the  possessor  of  land  should  claim 

«on*mayfc«reI  under  a  patent,  in  order  to  avail  himself  of  the  limita- 

lied  on,  without  tion  founded  on  twenty  years  continued,  adverse  posses- 
a  grant  or  con-      .  mt  r  1 1  j  %  '    i 

veyange.  8ion.     The  surveys   of  Howard  were  made  as  early  as 

1792.  This  fact,  connected  with  other  circumstances, 
justifies  the  inference,  that  the  Simpsons  entered  upon 
and  claimed  a  particular  quantity,  susceptible  of  identi- 
fication by  a  marked  boundary,  ft  does  not  appear,  but 
'  that  Howard's  claims  may  yet  be  carried  into  grant. 
They  may  be  saved   from   forfeiture  by  the  disabilities 

A  eoTenant  of  provided  for  in  the  statute.     But,  however  these  things 
warranty  te  not    '  ...  ......  i  ^  ^     r  ? 

broken  until  an  may  be,  it  IS  certain  that  the  covenant  of  warranty  made 
^^*^  haata-  ^y  j^e  Simpsons,  has  not  been  broken;  and  for  any  thing 
appearing  to  us,  it  is  not  probable  that  it  ever  will  be,  so 
far  as  it  relates  to  the  two  hundred  and  fifty  acres  claim- 
ed under  Howard  by  the  Simpsons;  to  that  extent j  there- 
fore, the  decree  cannot  be  sustained, 
t^.  "tdth^t'S      ^^  relation  to  the  two  hundred  and  eighty  acres  con- 
will    annexed,   veyed  to   Hawkins  and   Cochran,  we  have  experienced 
S^poUw^iftl  ™ore  difficulty.     This  parcel  the  Simpsons  claimed  un- 
tended  to    be  jer  a  deed  executed  in  the  name  of  John  Adams,  admin*- 
executor  by  the  istrator,  with  the  will  annexed,   of  Richard  Adams,  by 
will,  William  Steele,  his  attorney  in  fact.    We  are  of  opinion 

Bat  administra^  that  this  deed  confers  no  title  upon  the  Simpsons.  Con- 
tion,  with  the  ceding  that  the  administrator  with  the  will  annexed, 
mnted  in  anol  may  d6  all  which  the  executor  refusing  to  qualify  might 
nM'^Shoii^  1*21^®  Performed  upon  his  qualifying,  under  the  authori* 
each  adm'r  to  ty  conferred  by  tlie  act  of  1810,  (4  LiUeWs  Laws^  204,) 
tiSa^^*e"*nn-  ^^  ^^  determined  by  this  court  in  the  case  pf  Jackson 
leas  he  is 'also,  v8.  Jeffries^  1  Mar,  88,  still  we  apprehend  that  the  person 
proper  ct.  Iiere^  appointed  administrator,  with  the  will  annexed,  in  an- 
hb  deed  woald  other  State,  where  the  testator  died,  and  where  his  will 
SeT.tbe  opini  ^^Y  ^^^^^  l^^cn  first  recorded,  cannot  exercise  the  power 
Ja?  and^'jad*''  *"^  ^^^^  ^^^  ''"^"^  contemplated  by  the  act  of  1810,  ia 
Nicholas,  (boOi  relation  to  real  estate  situated  in  Kentucky,  unless  he 
condiring)pM/.  g|iall  be  appointed  by  the  proper  court  in  this  state.    In- 
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deed,  we  look  upon  tlie  case  of  Jackson  vs.  Jeffriei^  as  fiet.    Spring  Term 
lling  the  point*  In  that  case,  as  may  be  seen  by  the  petition         i-933.    ^ 
for  a  rehearing,  it  was  contended  that  the  appointment^   /Simof on  4-c 
of  an  administrator^  with  the  will  annexed,  in  Virginia,  ^• 

conferred  on  the  admistrator  so  appointed  the  po^er  to   - — ^' 

sell  and  convey,  under  the  act  of  1810,  if  the  true  con- 
struction x)f  that  act  conferred  any  such  authority  upon 
aa  administrator  in  any  case  ;  and  consequently,  that  the 
acts  of  the  subsequently  appointed  administrator,  with 
the  will  annexed,  in  Kentucky, were  void.  This  idea' was 
rejected  by  the  court,  and  the  acts  of  the  administrator 
appointed  in  this  state  sup|iorted»  Two  points  seem  to 
have  been  settled  in  that  case  :  j^rnX^  that  executors  most 
obtain  from  the  proper  court  in  this  state,  letters  testa- 
mentary, before  they  can  administer  the  estate  situated 
here,  in  cases  where  the  will  was  madcf  and  admitted  to 
record  in  another  country  ;  and  ucwki^  that  executors  by 
taking  upon  themselves  the  administration. of  the  will  in. 
a  foreign  country,  do  not  preclude  the  courts  of  ihis  state 
from  granting  administration,  with  the  will  annexed, 
with  a  view  to  reach  the  property  situated  here.  It  is  a 
settled  fundamental  doctrine,  that  the  lands  of  every 
state  can  only  pass  from  one  to  another  according  to  the 
Jaws  of  th&  state  where  they  are  situated*.  It  results  that 
An  administrator,  witJi  the  will  annexed,  to  be  able  to 
sell  lands  situated  in  Kentucky,  must  receive  his  appoint- 
ment from  a  court  in  this  kate.  .  Now  the  will  of  Rich- 
ard Adams  does  not  apjjear  to  have  been  recorded  in  any 
office  of  this  state  ;  nor  does  it  appear  that  any  court  of 
this  state  ever  appointed  an  administrator,  wi^h  the  will 
annexed.  John  Adams  received  hisappointment,  as  admin- 
istrator, from  a  court  in  Virginia,  in  the  year  1800,  after  . 
all  the  executors  named  in  tlie  will  had  refused  to  quatii* 
fy.  Without  enquiring  into  the  extent  and  validity  of 
the  power  of  WilPiam  Steele,  as  derived  from  John  Ad- 
aoas,  we  have  reached  the  conclusion,  that  the  deed  ex- 
ecuted in  the  name  of  Adams,  by  Steele,  conferred  no 
title  on  the  Simpsons ;.  because  Adams  was  not  appointed 
administrator,  with  the  will  annexed,  by  the  proper  trL^ 
bunal  in  this  state. 
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8prin(  Totdi  Aft  to  the  iwo  hutiilred  and  eighty  acres  of  land,  there- 
18  33.  fore,  sold  by  the  Simpsons  to  Hawkins  and  Cochran, 
they  have  no  title  whatever ;  and  inasmuch  as  the  Simp- 
sons and  those  claiming  under  them,  have  not  had  twen- 
ty years  continued  adverse  possession,  the  representatives 
^^^^ftirad  ^^  Richard  Adams,  deceased,  who  is  recognised  on  all 
or  misreprMeD-  sides,  as  the  original  proprietor,  have  it  in  their  power 
wySce  «eCT-  *^  ®v***  Hawkins  and  Cochran,  their  heirs,  and  vendees, 
t^,andtlkeTeii-  from  the  said  two  hundred  and  eighty  acres  of  land.  But 
■ion  'anJnTaf-  ^^^y^  "o  eviction  has  taken  place,  and  the  question  arises, 
terwank  tnma  whether  a  possibility,  or  even  a  probability,  that  an  evic- 
dor  was  in  fact  tiofl  will  hereafter  take  place,  coupled  with  the  insol- 
destitnteoftitle:  y^ency  of  the  Simpsons,  is  sufficient  to  justify  the  defen- 
▼endee  remains  dants  ih  error  in  withholding  the  payment  of  the  bal-' 
in  nndisiurbed  ^^^  ^f  ^j^^  purchase  money.  We  think  it  is  not.  The 
possession     of  ,  .  *^  ...  .         . 

theland,hecan-  decisions  of  courts  ought  to  bc  based  upon  such  a  degree 

JwilsiM^rtte  ^^  certainty  as  that  the  mind  of  a  just  judge  should  bc 
faiiare  of  tiUe.  able  to  rest  satisfied  with  the  sentence.     No  judge  can 
las'lSadiffwent  *^ose  with  confidence  and  rest  his  opinions  upon  the 
•pinion,  po»t]  events  of  futurity.     Events  which  have  transpired,  and 
not  those  to  come,  are,  in  the  general,  the  sole  aud  exclu- 
sive subjects  for  the  judioiary  to  act  upon.     The  dian- 
cello'r,  by  way  of  exception,  may  anticipate,  and  in  some 
eases  apply  a  praventive  justice  ;  but  eases  of  this  char- 
acter must  be  such  as  will  leave  the  decree  rendered,  up- 
on a  permanent  foundation ;  where  its  justice  will  not  be 
influenced  by  the  happening  of  future  events,  the  one  w^ay 
or  the  other.     The  chancellor  will,*on  fit  occasions,  un- 
ilertake  tocontrol  futurity,  by  decreeing  that  certain  things 
shall  not  be  done.     Now,  it  is  impossible  for  us  to  say, 
that  Richard  Adams'  representatives  will  hereafter  evict 
the  defendants  in  error  from  the  tv^o  hundred  and  eighty 
acres  of  land.     I'hey  may  never  institute  a  suit,  or  they 
tQay  postpone  suing  until  the  title  of  the  defendants  may 
be  protected  by  time.     If  this  should  be  the  course  of 
things,  it  is  clear  that  the  covenant  of  warranty,  entered 
into  by  the  plaintififs,  will  never  be  broken,  and  that  the 
defendants  will  sustain  no  injury.      Yet,  in  this  case, 
where,  to  say  the  least,  there  is  a  possibility  that  the 
covenant  may  never  be  violated,  a  covenant  entered  into 
with  good  feith,  and  without  the  least  intention  to  de- 
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fraud,  the  court  iias  undertaken  to  a^nul,  and  thereby    ^Fuig  Term 

to  destroy  an  executed  contract.     It  is  going  unwarrant-        i  s  3  3 . 

able  lengths,  in  our  opinion.     The  consequence,  in  this  '  Simpson  ^^e. 

particular  case,  lias  been,  first,  &  declaration  on  the  part  J^ 

of  the  court,  that  the   Simpsons  had  no  title  to  the  es-  — -*^  ***  ^.^' 

tate  ;  and  finally,  a  decree  to  sell  whatever  title  they 

might  have,  to  satisfy  the  euuis  awarded  against  them. 

It  is  not  surprising,  under  these  circumstances,  that  an 

estate  which  sold  for  near  eight  thousand  dollars,  should 

be  sacrified  for  two  hundred  dollars. 

If  the  defendants  had  fears  growing  out  of  the  insol-  Jl"*' *jfj ™*^  **!* 
vency  of  the  Simpsons,  and  the  situation  of  the  title  to  /ime/^  bring  the 
the  lands  sold  them,  it  might  have  been  projwr  to  apply  fhlfTOurt^^from 
to  the  chancellor  to  have  those  fears  quieted.  With  that  whomheappi^- 
view  they  should  have  made  the  owners  of  tite  adverse  ^i^ert^r^re^ 
claims  parties,  and  called  on  them  either  to  assert,  or  re-  linqiiisb  their 
lingnish,  tlHsir  claims.  With  these  parties  before  the  ftCle^n! 
court,  it  would  have  put  the  future  under  the  control  of  troyersy  settled 
the  chancellor,  and  laid  such  a  foundation  for  a  decree,  And*,  tf thevwi- 
as  that  its  justice  could  not  have  been  changed  by  any  dork  insolvent,. 

,  /  ^  °  -^        -^     the     coUectiob 

subsequent  event.  of  the  purchase 

The  representatives  of  Richard  Adams  were  made  de-  money  m*y  be- 

.  suspended,     in 

fendants,  in  the  first  instance  ;  but   by  consent  of  both  the  mean  time^ 

Mdes,  they  were  not  brought  before  the  court,  and  the  ^y  «>J«»ncUon. 
cause  progressed  to  trial  without  their  being  parties.  If  Without  tbose- 
they  had  been  parties,  and  succeeded  in  asserting  a  bet-  ^I'Se'd^t'^'of 
ter  right  to  the  two  hundred  and  eighty  acres,  than  that  the  complainant 
transferred  by  the  Simpsons  to  Hawkins  and  Cochran,  {Je*'S)^5t^eIe 
then  the  decree  might  have  regarded  Hawkins  and  Coch-  can  be  no  relief.. 
ran  sanae  as  in  the  situation,  in  respect  to  the  two  hundred  fonTof  the^b? 
and  eighty  srcres,  as  they  would  have  been  in,  had  they  Justice (concnr- 
bcen  evicted  by  action  of  ejectment ;  and  it  might  then  nU^oIm  (dlSt 
have  been  proper  to  grant  relief.  The  failure  to  bring  sentient, )posf.> 
the  representatives  of  Adams  before  the  court,  is  fatal  to 
the  eqoity  claimed  or  asserted  in  the  bill. 

It  should  not  be  overlooked,  that  the  defendants  in  er- 
ror, iMi  complainants,  seeking  relief  against  an  "executed 
contract,  upon  a  warranty  «f  title  whicli  had  not  been 
broken,were  bound  to  cIo  every  thing 'necessary  to  make 
out  the  grounds  upon  which  the  chancellor  could  safely 
interpose  in  their  behalf.     For  any  thing  that  we  know, 
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Spring  Torm    the  representatives  of  Adams  may  have  insisted  on  af^ 

^^^^^^^       firming  the  contract  and  conveyance,  made  in  the  name 

Simpson  ^c,    of  John  Adams,  as  administrator,with  the  wiU  annexed, 

„     ,\*-    .      by  Steele  as  his  attorney  in  fact.     In  that  event^  there 

■'  couhl  be  no  pretext  for  rescinding  the  contract  between 

the  plaintiffs  and  defendants. 

The  cases  of  Rawlins  ^.  vs.  Trimberlake^  6  Mon.  225y 
and  Payne  vs.  Cabell^  7  Man,  198,  sustain,  we  think,  the 
principles  of  the  foregoing  opinion. 

We  are,  therefore,  of  opinion,  that  the  decree  is  alto- 
gether erroneous,  and  that  tlie  circuit  court  ought  to  have 
dismissed  the  bill,  without  prejudice,  because  of  the  fail- 
ure of  the"  complainants  to  bring  the  proper  parties  be- 
fore  the  court.  • 

The  relief  granted  by  the  court,  is,  we  think,  to  say 
the  least,  premature.  If  granted  at  all  in  this  case,  it 
should  be  when  it  is  shewn  that  the  defendants  have  suf- 
"  fered  an  eviction,  or  what  shall  be  equivalent  thereto. 
We  think,  that  in  cases  like  this,  where  the  vendors  are 
alleged  to  be  insolvent,  and  there  are  just  grounds  for 
fearing  an  eviction,  the  chancellor  may  interpose,  and 
suspend  the  payment  of  the  purchase  money,  although 
the  vendor  has  executed  the  contract  on  his  part  by  a  con- 
veyance. But  whenever  he  does,  if  there  has  been  no 
eviction  at  law,  we  regard  it  as  indisjiejisable,  that  all 
parties  interested  should  be  brought  before  th^  court  ; 
when  the  chancellpr  should  settle  their  respective  rights^ 
and  if  in  doing  this,  he  finds  it  necessary  to  take  the 
land  from  the  vendee  of  the  insolvent  vendor,  then  he 
may  secure  the  vendee,  by  setting  off  the  damages  occa- 
sioned by  the  loss  of  the  land,  against  so  much  of  the 
unpaid  purchase  money.  This  cause  was  not  prepared 
under  this  view  of  the  law. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  ;  when  the  circuit  court  will  either  dis- 
miss the  bill,  without  prejudice,  and  dissolve  the  injunc- 
tion, with  damages  ;  or  suffer  the  complainants  to  take 
steps  to  bring  the  proper  parties  before  the  court,  as  in 
its  discretion,  may  best  comport  with  the  justice  of  the 
cause.  The  administrator  of  Hawkins  is  his  proper 
representative,  so  far  as  the  personalty  is  concerned^  9pd 
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^iould«be  a  party  to  the  suit,  if  leave  is  given  to  make    Sluing  Term 
the  proper  parties.     If  leave  is  given  to  make  the  prop-       y^^.^^ 
er  parties,  the  court  will  then  take  such  other  steps  as    Simpson  ^c. 
may  be  necessary  to  bring  the  cause  to  trial  on  its  merits.    „    j^**    - 
The  plaintiffs  in  error  must  recover  their  costs.        -  "' 

Before  the  close  of  the  term  at  which  the  foregoing  OpiDion 
and  Decision  were  rendered,  tliey  were  wtpended  by  order  of 
court,  and  a  reargument  directed — to  take  place  at  the  ensuing 
term.  At  the  last  Fall  Term,  the  cause  was.  again  argued  at  the 
bar,  very  elaborately,  before  the  present  Judges.  Upon  the  final  JIfay  10, 1833. 
decision,  at  this  term,  the  general  principles  of  the  former  opinion 
again  received  the  sanction  of  the  court — Judge  Nicholas  dissent- 
ing upon  the  most  material  question.  The  views  of  the.  Judges 
respectively,  wHl  be  seen.by  their  separate  Opinions  which  follow. 

luDOE  Underwood  : — Since  the  reargument  of  this  cause, 
I  have  given  to  it  that  attention  which  its  importance  to 
the  parties  litigant,  ami  its  effects  in  settling  principles  of 
hw,  required.  The  discussion  which  .the  subject  has 
undergone,  both  at  the  bar  and  by  the  members  of  the 
court,  haS'Confirmed  me  in  the  belief  that  the  opinion 
originally  delivered,  is  correct. 

As  the  record  sfands,  Hawkins  and  Cochran  have  sus- 
tained no  injury,  and  the  Simpsons  have  not  violated 
their  covenant. 

It  is  the  apprehension  of  future  injury,  therefore,  -    ^ 

which  constitutes  the  basis  of  the  bill. 

It  is  the  power  which  authorizes  the  chancellor  to  se-  The  power  of 
cure  a  party  against  future  loss,  that  justifies  him  in  tak-  *^®  chancellor 

'  e  VI       *u-         o      L  t       ij    toprotectapar- 

mg  cognisance  of  cases  like  this.     Such  power  should  ty  from  appro- 
never  be  exercised  to  the  oppression  and  ruin  of  defend-  ^^  ^^  ^?" 
ants.     Its  limit  should  be  the  protection  of  the  com-  me/)  should ne- 
plainant  against  the  apprehended  danger  or  loss.     In  this  ^'^  ^p^f 
case,  it  has  not  been  used  as  a  shield  to  save  Hawkins  and  or  injure,  ano- 
Cochran  merely,  but  it  has  been  employed  as  an  instru-  *  ^  **^^* 
ment  of  destruction  to  the  Simpsons.  The  original  opin-  Ante,  p.  308. 
ion  exhibits  my  views  as  to  the  proper  manner  in  which 
this  extraordinary  power  of  the  chancellor  should  be  us- 
ed as  a  shield.     I  should  deem  it  useless  to  add  any  thing 
to  that  opinion,  but  for  a  new  attitude  which  this  case 
may  assume  after  its  return  to  the  circuit  court. 
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Spring  Term        jhe  Original  opinion  requires,  that  the  complainantfl 

^^^^      shduld  shew,  before  they  were  entitled  to  relief,  "  an  tvic- 

Simpson^c.   'wn,  or  what  shall  be  equwaknt  thereto^    In  other  words, 

Haiokim  fye  ^'*^^  *""*'  repose  upon  the  warranty  iq  the  deed  which 

-'  they  have  accepted,  until  they  shew  a  loss  of  the  land  by 

eviction  under  a  paramount  title,  or  that  there  exists  a 
paramount  title,  which  can  and  will  be  successfully  as- 
serted against  them.     And  for  this  purpose,  they  are  re- 
quired to  bring  the    holders  of  such  adverse  claims  as 
they  fear,  before  the  court,  and  compel  them  either  to 
relinquish,  or  assert,  their  claims,  so  that  the  power  of 
the  chancellor  may  be  safely  exercised.     I  regard  it  as 
immaterial  whether  the  vendors  had  any  title  at  ail.     If 
they  conveyed  with  warranty,  and  put  the  vendee  in 
possession,  I  hold  that  there  can  be  no  rescission  of  the 
contract  where  there  has  been  no  fraud,  no  eviction,  and 
no  assertion  of  an  adverse  claim. 
Uponabill9t£ia      The  new  aspect  in  which  thei  case  may  present  i{se]f 
t*^from^  whose  '^®''*^*^®*'5  *^  **"^  •'  Suppose  the  heirs  of  Adams  are  non- 
title  danger  is  residents,  and  consequently  cannot  be  brought  before  the 
a^^]!2n^dlm!  court  to  litigate  their  title,  exceirt  by  a  constructive  ser- 
to    whom  -he  vice.of  process  :  to  wit,  publication  made  against  them. 
to^lppear— the  Sqppose,  under  such  publication,  the  court  should  decree 
right  to   open  a  relinquishment  of  their  title,  in  order  to  quiet  the  fears 
ny  time  within  of  the  complainants.     Then,  as  such  decree  is  liable  to 
^  ^STh"'^  ^  opened  at  any  time  within  seven  years^-if  it  should  be 
dor  may  be  re-  donc,  and  the  heirs  of  Adams  successfully  assert  their 

quired  to  give  claim,  and  deprive  the  complainants  of  the  land,  what 
-  security  to  in-  '  *  .i».i  •  i. 

demnifytheven  will  be  the  consequence  if,  m  the  mean  time,  they  have 

orhTmay^S  P^^^  ^^^  purchase  money  to  their  insolvent  vendors  ? 

restrained  from  The  consequence  would  be  inevitable  loss,  under  such  a 

pai^S^mon!  ^^^^^  ^^  things.     It  is  to  prevent  such  consequences,  that 

ey  till  the  «xpi- the  power  of  the  chancellor  must  be  put  forth.     Hovr 

J^l^  ^  ^        shall  it  be  done  ?     I  answer  in  one  of  two  ways,  either 

by  enjoining  the  collection  of  th^  purchase  money  until 

the  seven  years  have  run,  and  the  decree  has  thereby 

become  confirmed,  or  by  permitting  tlie  vendors  to  give 

security,  such  as  the  court  shall  approve,  to  indemnify 

the  vendees  for  paying  over  the  money.     In  such  a  state 

of  things,  one  or  the  other  of  these  courses  should  be 

taken.   If  the  vendors  cannot  give  the  security  required, 


Digitized  by  VjjOOQIC 


OF  APPEALS  OF  KENTUCKY.  31$ 

tHe  ether  couiise  is  safe ;  and  the  vendees  cannot  in  that    Sfprisg  Tern 
event    complain,  because  they  have,  or  might  kit  for        i®38. 
their  fault,  have  had  the  use  of  the  land.  9wip»on  4-d; 

.   It  may  be  asked,  what  is  lo  be  done,  if  one  or  more  of  y»- 

the  heirs  of  Adams  are  infants,  and  time  should  be  reserv-  w  tru  »ft. 
ed  for  them  to  open  the  decree  taken  against  them,  un-  ^J^*"iJi"J^^ 
til  six  months  after  their  arrival  at  full  age  ?  I  would  inhere  the  titles 
give  t4ie  same  answer.  Either  suspend  the  collection  f^^^^**  ** 
of  the  judgments,  or  require  the  indemnity.  It  seems  * 
to  me  that  such  an  exercise  of  the  power  of  the  chan- 
cellor will  do  full  justice  to  all  parties. 

But  if  he  be  permitted  to  enquire,  whether  the  deed 
with  warranty  p.assed  a  valid  title,  and  if  he  does  not 
find  it  entirely  unexceptionable,  then  to  cancel  the  con- 
tract, merely  because  the  grantor  is  insolvent,  it  woiild, 
in  my  opinion,  be  tolerating  a  power  to  do  mischief,  and 
to  aggravate  the  calamities  which  befal  the  poor.  If 
there  be  fraud,  there  may  be  some  foundation  for  such 
a  doctrine.  But  if  good  faith  and  fair  dealing  has  mark- 
ed the  conduct  of  the  man  who  has  since  become  insoL 
vent,  I  can  never  consent  to  deprive  him  of  the  advan* 
tages  of  an  honest  bargain,  merely  on  account  of  his  pov- 
erty. There  is  no  fraud  charged  against  the  Sinipsons, 
and  it  is  evident  to  my  mind,  from  the  whole  record, 
that  they  acted  in  good  faith. 

As  to  the  dismissal  of  the  bill  against  Adams^  heirs,  by  Bv  agreement 
jconsent  of  the  Simpsons,^*  well  as  the  complainants,  and  court,then6ce»- 
waiving  the  necessity  of  bringing  them  before  the  court,  ^JotbLi^ 
I  think  it  cannot  operate  against  tlie  rights  of  either  par-  petui^ie  par- 
ty. It  obIv  proves  that  they  have  consented  to  an  entry  Jjj*;  hdd^thlt 
on  the  record,  and  acted  in  pursuance  to  it,  so  as  to  de-  the  agi^ment 
feat  the  object  both  parties  had  in  view.     Now  they  are   pre^^^dic^'^lhoJ^ 

better  advised;  and  an  opportunity  afforded  them  to   b>    whom    it 
"^**^      -  '  ^*^      ■         "  was     improyi- 

correct  the  error.  dently  made. 

What  good  will  it  do  to  make  the  heirs  of  Adams  par.-  Where,  in  a  suit 
ties,  when  the  land  has  been  sold  under  the  decree  of  the  J^T^^d  vSl 
court  ?    Can  they  get  possession  if  made  parties,  and  don  of  land,  for 

^.  a  rescisfioD  4^c. 

a  decree  haa  been  rendered,  and  the  land  sold  under  the  decree,  which    is  afterwards  re- 
versed, and  remanded,  with  leave  to  make  new  parties,  who  are  B^eged  w  7^  »  paramount 
title,  the  latter  may,  by  cro83  bill,  make  the  purchaser  under  the  decree  a  ^l«|™\\'f  ^^ 
whole  matter  settled,  and  obtain  the  possession.     [See  the  concttor^  opauon  of  the  K.tM 
Justice,  and  the  dkseot  of  iudgis  Nicholas,  poti-l    . 

40 
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Spring  Temi  they  should  establish  the  best  right  ?  I  liave  no  dlfficol- 
18  8  8.       ty  in  answering  these  questions.     The  immediate  benefit 

*  S^Mwion*e.  conferred  by  making  them  parties,  is,  that  it  will  «nabfe 
^f'  the  court  to  settle  the  rights  of  all  concerned,  upon  a  8ol- 

y^^*yf  ^?:  id  foundation.  They  can  obtain  the  possession,  in  this 
suit,  in  case  they  can  establish  the  better  right.  Although 
they  might  have  a  complete  remedy  at  law^  still,  if  they 
are  brought  into  chancery  to  litigate  their  right,  they 
may  make  their  answer  a  cross  bill,  and  have  complete 
justice  done  them.  And  to  that  end,  rtiey  might  make 
the  person  who  purchased  the  land  under  the  order  of 
sale,  a  defendaitt.  Such  purchaser  can'  occupy  no  better 
sitaation  than  the  original  Ktigants,  and  coming  in  under 
them  may  properly  be  reached  by  the  chancellor,  whcn^ 
ever  it  is  necessary,  to  do  complete  justice. 

DiMBxrt  or  Judge  NICHOLAS  : — In  August,  181S,  the  Simpson*  sold 
oIas'  ^^^""  and  conveyed  by  deed,  with  cov<;nant  of  general  warran- 
tv,  to  Hawkins  and  Cochran,  a  tract  of  land,  containing 
Statemeutofthe  ^^^  hundred  and  thirty  acres,  at  the  price  of  fifteen  dol- 
lars per  acre  :  tbe  deed  reciting  that  it  "  embraced  two 
hundred  and  fifty  acres  under  Howard's  claim,  and  two 
hundred  and  eighty  acres  conveyed  by  deed  from  Wil- 
liam Steele,  attorney  in  {jxct  for  Jolin  Adams,  to  the 
Simpsons.'^ 

Hawkinsand  Cochran,  having  paid  four  thousand  six 
hundred  and  seventy  five  dollars  of  the  purchase  money — 
in  April,  1820,  filed  their  bill,  enjoining  the  collection  of 
the  balance,  and  praying  a  rescission  of  their  contract  of 
purchase  from  the  Simpsons,  on  the  ground^  that  they 
had  bought  the  land  for  the  purpose  of  laying  off  a  town 
upon  it,  trusting  to  the  representations  of  the  Simpsons, 
that  they  had  a  perfect  title  to  the -land  :  whereas,  it  had 
recently  been  discovered,  that  they  had  no  title  to  two 
hundred  and  eighty  acres  of  the  tract. 

The  Simpsons  answered,  and  without  denying  their 
representations  of  the  goodness  of  their  title,  insisted 
that  their  title  to  the  two  hundred  and  eighty  acres  was 
good  and  perfect ;  that  they  derived  title  thereto  by  deed 
of  conveyance  from  William  Steele,  attorney  in  fact  of 
John  Adams,  administrator,  wit,h  the  will  annexed,  of 
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Richard  Adams,  deceased,  who  was.  tlie  patentee  of  the    ^^ring  Taroi 
land.  ,  ^^^ 

In  April,  18:^1,  Hawkins  and  Cochran,  by  im  amended    Simpson  4-e. 
bill,  charged  the  Simpsona  to  be  insolvent  ;  that  the  two 
hundred  and  fifty  acres,  residue  of  their  purchase,  was 
dso  covered  by  the  patent  to  Richard  Adams,  and  that 
the  Simpsons  had  no  title  to  that  part  either. 

The  Simpsons  answer,  that  one  of  them  settled  on  the 
two  tiundred  and  fifty  acres  in  1796,  and  had  continued 
possession  ever  since ;  that  he  originally  settled  by  virtue 
of  a  bond  from  one  Howard,  whose  claim  was  better 
than  that  of  Adams,  and,  in  1818,  had  obtained  a  deed 
therefor  from  a  Mrs.  Ivy  and  her  luisband,  she  being  the 
heir  of  Howard.  ' 

After  two  trips  ta  this.coiM*t,  the  cause  came  on  for  Decree  of  tba  < 
final  hearing  in  1828,  the  parties  waiving,  on  the  record,  ^^of^e^a^ 
all  objections  on  the  ground  that  the  heirs  of  Adams  had 
not  been  brought  before  the  court  ;  and  the  circuit  court 
decreed  a  rescission  of  the  contract ;  a  restoration  of  the 
purchase  money  paid  by  Hawkins  and  Cochran,  and  or- 
.dered  the  land  to  be  sold  therefoc     The  Simpsons  not 
having  appealed,  or  superseded  this  decree,  the  land  was 
sold  by  a  commissioner,  under  tlie  decree,<«nd  one  Rigg  - 
became  the  purchaser,  for  the  sum.  of  one  hundred  dolr 
lars,  with  one  of  the  Simpsons  as  his  surety  in  the  note ; 
and  this  sale  was  afterwards  confirmed. . 

It  is  abundantly  established,  that  the  Simpsons  are  in*  a   high  *  price 
solvent.     The  utmost  value  that  can   be  put  upon  the  pwdjiwtifi«iAe 
whole  five  hundred  and  thirty  acres,  according  to  the  the  purchaser, 
proof,  now,  or  at  the  time  of  sale^  is  not  more  than  four  j^^^f^^^-Jj^ 
thousand  dollars;  though  Hawkins  and  Cochran  agreed  relied oDtheull 
to  pay  seven  thousand  nine  hundred  and  fifty  dollars,  IjoJ^"*^®""**' 
and  have  actually  paid  four  thousand  six  hundred  and 
seventy  five  dollars  therefor.     There  is  good  reason^ 
therefore,  for  believing,  from  the  exorbitant  price  paid, 
and  agreed  to  be  paid — the  uncontested  allegations  of 
Hawkins  and  Cochran,  that  they  were  ignorant  at  the 
time  of  the  purchase,  of  any  defect  in  the  title,  and  that 
they  trusted  to  the  representations  of  the  Simpsons,  that 
they  had  title. 
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Spring  Tttin  According  to  previous  decbions,  the  grant  in  Virginia, 

^.^^  3"^  of  administration  to  John  Adams,  \yith  the  will  annexed, 

Simpsoni'e,  Conferred  no  power  whatever  upon  him  to  sell  land  in 

VI-  thisvtate;  any  power,  therefore,  from  him  to  William 

^-— -?--^  Steele,  for  such  purpose,  would  have  been  a  mere  nulli- 

CoBveyance  of  jy.     ^ikt,  in  truth, .though  ho  did  authctriKe  him  bv  let- 
land  ^er«,  by  a     ^  '  1.   ,  ,.1  '    ^ 
Virginia  execa-  ter  merely,  to  sell,  he  never  did  execute  any  power  sum* 

tor,  passes  no  cient  to  authorize  him  to  convey.     The  sale  and  convey- 
ance by  Steele  to  the  Simpsons,  in  1818,  did,  therefore, 
give  them  no  title  whatever  to  the  land* 
View,  of  the       'I'hey  admit  that  the  claim  of  Howard,  under  which 
plaintiffe'  claim  ^hcy  pretend  to  hold  the  two  hundred  and  fifty  acres* 

totheland,  and  "^  *  ,         ,  ,  .     .  .  .    /    .*«z» 

oonclusion  that .  "cver  has  been  i)atented,  and  though  entered  in  1 783, 
i^*d'^S^'^''^^f  «^od  surveyed  in  1792,  the  survey  never  was  returned  to 
titl^.  the  register's  office  until  1821,  since  the  institution  of  this 

suit.     They  do  not  prove  any  bond,  or  other  executory 
contract,  from  Howard  ;  but  exhibit  a  deed  for  the  two 
hundred  and  fifty  acres,  from  the  daughter  of  Howard 
and  her  husband,  to  them,  dated  in  1818  ;  but  the  deed 
~  never  was  acknowledged,  nor  the  privy  examination  of 
the  feme  taken  before  any  clerk,  nor  was  it  ever  recorded. 
They  do  not  even  allege,  that  Howard  himself  ever  made 
them  any  deed,  or.  that  his  daughter  ever  made  them* 
any,  other  than  the  one  exhibited*    For  the  want  of  some 
such  allegation,  no  presumption  can  be  made  of  the  ex- 
ecution of  any  such  deed,  even  if  it  could  otherwise  have 
been  allowed  from  the  mere  lapse  of  time.     After  eight 
years  preparation,  with  a  full  knowledge  of  the  necessity 
for  proving  .title,  they  have  not  been  able  to  exhibit  the 
least  shadow  of  title,  either  legal  or  equitable,  to  any 
part  of  the  land  sold.     It  i»  true  they  shew,  that  at  the 
time  of  the  decree,  they  had  had  thirty  years  possession 
of  part  of  it,  that  is  of  the  two  hundred  and  fifty  acres  ; 
but  how  much,  of  even  that  part,  even  is  not  proved  ; — 
for  it  does  not  ap[)ear  how  inach  of  that  part  was  enclos- 
ed, what  was  the  date  of  Adams' patent,  when  Howard 
died,  nor  when  his  daughter  married.     But  it  docs  ap- 
'  The  chancellor  pear  that  Adams  lived  and  died  in  Virginia,  that  his  heirs 
r^pi^chM^'to  ^^^  nonresidents,  and  that  Howard's  daughter  must  have 
take  a  title  has-  come  to  full  affc  within  less  than  twenty  years  before  the 
aesSi^^^""  date  of  the  decree.     What  were  the  terms  of  the  alleged 
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executory  contract  with  Howard  ;  what  was  the  pur-    Spring  Term 
chase  money,  and  whether  it  has  been  paid,  are  not  even        i  s  3  3  • 
alleged.     A  title  based  exclusively  upon  a  naked  thirty    sinwwn^, 
years  possession,  held  under  such  circumstances,  is  not  vs. 

such  an  one  as  the  chancellor  ought- to  compel  a  pur-  -^-5*-*---^*- 
chaser  cither  to  take  or  acquiesce  in.     This  part  of  the 
case  need  not,  however,  be  farther  dwelt  upon,  inas- 
much as  I  do  not  understand  my  brethren  to  contend,  a 
sufficient  title  has  been  made  out. 

They  contend,  that,  from  the  recitals  in  the  deed  to  Of  recitals  in 
Hawkins  and  Cochran,  they  must  be  presumed  to  have 
had  notice  of  the  state  of  the  title,  and  by  accepting  a  deed 
they  elected  to  ri^k  the  title,  and  trust  to  the  covenant 
^  of  warranty.  In  the  &rst  place,  there  are  no  allegations 
on  the  part  of  the  Sim{)sons,  to  admit. either  the  pre- 
sumption or  proof  of  any  such  notice,  in  contradiction 
to  the  express  denials  of  Hawkins  and  Cochran,  and  the 
strong  inference  to  the  contrary,  deducibie  from  the  high 
price  paid,  and  the  purpose  for  which  they  made  the 
purchase.  But  1  do  not  understand  the  books  as  giving 
any  such  extensive  effects  to  recitals  in  the  deed.  They 
only  give  notice  of  that  which  they  recite.  The  only 
notice  given  by  the  recitals  here,  is,  that  the  Simpsons 
held  a  part  of  the  land  under  a  deed  from  Steele,  as  at- 
torney in  fact  for  the  administrator  of  Adams,  and  the 
balance  under  Howard's  claim.  It  is  no  notice  of  the 
insufficiency  of  Steele's  unrecorded  powerj  or  that  the 
administrator  had  no  power  to  sell,  or  that  the  Simp- 
sons had  no  title,  legal  or  equitable^  derived  from  How- 
ard. The  utmost  effect  that  could  possibly  be  given  to 
such  recital,  would  be  to  fix  them  with  notice  of  the 
whole  chain  of  title  to  that  pari  derived  from  Richard 
Adams.  "  It  cotmot  prove,  that  they  had  knowledge  of 
the  defect,  or  rather  want  of  power,  on  the  part  of  Steele 
and  tlie  administrator.  The  only  fair  presumption  from 
the  price  paid,  is,  that  they  were  ignorant  of  any  such 
defect ;  supposed  the  title  perfect,  ami  trusted  to  the  rep- 
resentations of  the  Simpsons,  that  it  was  so.  The  Simp- 
sons do  not  pretend.that  they  made  no  such  representa- 
tions, or  that  the  others  knew  of  the  defect  of  title  ;  on 
the  cotitrary,  their  only  reliance;  in  defence,  is,  that  the 
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Spring  Term  title  18  perfect  and  complete.  The  most  favorable  a8})ect 

1833.  jjj  ^hicb  the  case  can  possibly  be  viewed  for  the  Simp^ 

.  j^mpson  ^e.  ^^^y  i^)  that  there  was  a  mutual  ignorance  and  mistake 

\^'  as  to  the  title.     This,  it  is  true,  is  but  ignorance  of  law 

Hawkint  »g.  ^^  ^j^^j^  ^^^  .  j^^^  ^^jU  .^  j^  mistake  of  a  material  fact— 

the  unsoundness  of  the  title,  though  it  be  induced  by  igno- 
rance of  law.     !t  seems  to  me,  so  radical  a  mistake,  when 
connected  with  the  actual  misrepresentation,'  should  not 
be  debarred  from' all  relief,  merely  because  it  proceeded 
from  ignorance  of  law,  when  it  is  admitted  the  mistake 
was  mutual,  and  any  other  supposition  makes  the  vendor 
guilty  of  a  fraud.     But  taken,  in  connection  with  the  in- 
solvency of  the  vendors,  the  mistake,  the  misrepresenta- 
tion, and  the  want  of  title,  constitute  a  state  of  cKse  fully 
authorizing  the  decree  of  the  circuit  court. 
Parchaserinpos       I^  1^  ^o^  ^^^  now,  in  this  court,  to  question  the  doc- 
BOMion  noder  a  trine,  that  where  a  vendee  has  received  a  conveyance 
inay*«ijoiii  tho  With  warranty^and  been  let  into  possession, he  may  nev- 
ooUectioD  of  the  ertheless  enjoin  the  collection  of  the  purchase  money  > 
ey,  by  tbe  ven-  when  the  vendor  becomes  insolvent,  and  it  turns  out  that 

•oivOTtVtithI  •'®  '^^^  ^^  *'^^^'  ^^  ^^^^^  '"*  *^^'^  '*  defective.    That  doc- 
ont  title.  trine  has  been  incidentally  and  directly  recognised  in  too 

matiy  cases  to  be  now  shaken,  even  if  it  were  originally 
wrong.     But  it  is  right  in  itself,  and  clearly  deducible 
from  the  general  principle  that  sustains  every  injunction 
quia  timet.     The  dispute  is,  therefore,  narrowed  down  to 
the  enquiry,  whether  it  be  the  duty  of  the  vendee,  in 
such  cases,  to  make  the  holder  of  the  title  a  party ;  com- 
pel him  to  assert  and  4itigate  bis  right  with  the  vendor, 
or  be  barred  by  a  decree  compelling  a  release. 
.  ^uesiion-vrhe-       There  is  a  previous  question,  whether  the  proprietor,- 
owner^of  uld  ^^  ^*''®  holder,  can  be  properly  coerced  into  soch  litiga. 
can   be   com-  tion,  by  either  vendor  or  vendee.     If  A  be  in  the  posses- 
S^me^a^y^  siou  of  land  belonging  to  B,  there  is  no  pretence  for  his 
the  suit  ofoth-  maintaining  a  bill,  shewing  that  fact,  for  the  purpose  of 
r^nte^d  with  compelling  B,  either  to  assert  his  title  and  turn  A  out,  or 
eaAother  for,  surrender  it  to  A — the  latter  having  no  claim  whatever 
thereto,  cither  legal  or  equitable.    Nor  can  the  fact,  that 
A  innocently  purchased  from  C,  supposing  he  had  title, 
alter  the  case.     Neither  would  A  and  C  both  uniting  in 
a  bill  against  6,  alter  it.     They  could  uudntain  no  such 


Digitized  by 


Google 


OP  APPEALS  OF  KENJUCKY.  gl9 

bill  against  him.     Nor  can  the  jnatter  be  altered,  so  far    Spring  Term 
as  concerns  B,  that  A  and  C  should  have  got  into  a  dis-        i  ^3  8. 
pate  with  each  other,  concerning  his  property,  to  which    Simpson  «$*e. 
neither  of  them  has  any  just  claim  whatever.     Suppose,  ^• 

however,  that  B  Js  made  a  party  to  such  litigation,  and  ^?  ^  y£: 
he. makes  default :  would  any  chancellor  decree  a  surren- 
der of  his  title  to  property,  confessedly  his,  because  they 
had  wrongfully  usurped  the  possession,  or  because  they 
were  disputing  with  each  other  as  to  the  validity  of  a 
sale  of  it  from  one  to  the  other  ?  The  twenty  ninth  sec- 
tion of  the  act  of  1796,  1  Dig.  j221,  is  an  enabling  sta- 
-iutc,  which,  for  the  first  time,  authorized  the  holder  of 
both  the  legal  title  and  possession  of  land,  to  quiet  his 
possession,  by  bill  in  equity  against  any  person  setting  up 
title  thereto.  Without  this  statute  he  could  not  have  done 
it,  but  was  compelled  to  wait  until  the  adversary  claim- 
ant chose  to  assert  his  title.  With  how  little  pretext  then, 
can  such  right  be  claimed  in  behalf  of  one  having  bare- 
ly the  possession,  without  title,  either  legal  or  equitable? 

But  if  the  true  proprietor  can  thus  be  compelled  to  li-  dnestion-as  to 
tignte  his  title  with,  or  surrender  it  to,  persons  having  no  ^nTiliding  ^i^ 
right,  whose  duty  is  it  to  bring  him  before  the  court,  in  ^'^  ^  *^*»»<^  ^o 
this  case  ?  Strictly  speaking  it  is  the  duty  of  neither,  c"uTt,''a'^thwt 
unless  he  chooses  so  to  do.  The  complainants  shew,  that  ^^.^^  title  one 
they  are  about  to  have  the  purchase  money  collected  by  defective  con 

from  them  by  their  insolvent   warrantors..    Here  their  ^f^"»je»  4r  the 

.    4.  11  1  .        »T»i         t  i.    .  *      .  Other  feart  will 

case  IS  fully  made  out.     The  danger  of  the  proprietors  be  asserted  a- 

hereafter  asserting  their  claim,  and  the  complainants  be-  *^"^  ^^^^ 
ing  left,  after  collection  of  the  purchase  mooey,  without 
any  adequate  recourse,  fully  authorizes  an  injunction 
agoinst  the  collection.  .  If  the  defendants  had  defaulted, 
without  making  any  answer,  the  injunction  must  have 
been  perpetuated.  If  they  had  answered,  admitting  the 
title  to  be  in  the  devisees  of  Adams,  but  saying  they  made 
no  claim  to  the  property,  and  never  intei^ded  to  assert  it, 
would  such  mere  naked  asseveration,  without  proof,  in- 
duce the  chancellor  to  dissolve  the  injunction  ?  This, 
however,  is  not  the  ground  of  reliance.  The  defendants 
insist  and  rely  that  they  have  the  title.  It  seems  to  be 
conceded,  that  thq  ground  referred  to,  even  if  it  were 
relied  on,  can  only  be  sufiiciently  and  satisfactorily  made    v  * 
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Spnog  Teuii     Qui,  by  bringing  the  devices  of  Adams  before  the  court. 
^^^.^^^       Now  k  would  api)ear  to  be  in  the  natural  order  of  things, 
Simpson  4*c.    that  he  who  relies  on-a  defence,  should  assume  the  bur- 
HawkUii  ^c.  ^^^^  ^^  making  out  that  defence.     The  presumption  of 
j)eril  and  the  actual  peril  to  the  complainants^  is  the  same 
now,  that  it  was  at  the  institution   of  the  suit.     If  the 
want  of  title  was  good  ground  for  granting  the  injunc- 
tion, it  must  be  equally  available  for  perpetuatiug  it.    If 
the  bill  had  merely  alleged,  the  defendants  had  no  title, 
and  they  had  admitted  it,  but,  by  way  of  avoidance,  had 
said,  the  title  was  in  a  third  person  who  nev^r  meant  to 
'  assert  it,  that  could  not  have  rendered  it  the  duty  of  the 
complainants  to  have  amended  their  bill,  and  brought 
such  third  person  before  the  court,  to  ascertain  whether 
what  the  defendants  had  said  with  regard  to  his  intention 
were  true,  or  no.     See  Hogan  v«.  McMurtry,  5  JIfon.  163. 
It  is  .said,  that  there  is  a  chance,  the  proprietors  of  this 
land  may  never  assert  their  claim,  and  in  that  event,  it 
would  he  doing  wrong,  as  between  these  parties,  to  re- 
scind  their  contract.    But  on  the  other  hand,  is  there  not 
a  chance,  and  a  much  greater  one,  that  they  will  assert 
and  enforce  it  ?  in  which  event,  it  will  have  been  doing 
still  greater  injustice,  not  to  have  perpetuated  the  injunc* 
tion.     This  chance  of  injustice  is  much  the  least  on  the 
side  of  the  party  in  default,  and  they  should  be  made  to 
bear  the  burthen.     Besides,  there  is  no  room  for  conjec- 
ture here ;  for  it  is  proved,  that,  since  the  institution  of 
the  suit,  one  of  the  heirs  of  Adams,  was  in  the  neighbor- 
hood  of  the  land,  disavowing  the  validity  of  the  sales 
made  by  Steele,  asserting  the  claim  of  his  father's  heirs ; 
and  that  the  Simpsons  were .  chaffering  with  him  for  a 
relinquishment  of  their  title.     In  these  cases,  the  injunc- 
tion should  never  be  dissolved  until  the  purchaser  is  se- 
.  cured  against  risk  from  the  want  of  title  in  the  vendor. 
The  vendee  stands  very  much  in  the  attitude  he  does 
when  defendant,  resisting  a  specific  {serformance ;  and  it 
is  probably  speaking  within  bounds,  to  say  his  injunc- 
tion should  never  be  dissolved,  except  under  similar  cir- 
cumstances to  those  where  specific  performance  would 
be  enforced  against  him.  That  is,  where  the  title  is  freed 
from  all  danger. 
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it  h  further  said,  ^^  no  judge  can  repose  with  confi-    Sfring  Tens 
dence,  and  rest  his  opinions,  upon  the  events  of  futurity.         ^  <^  3  3  • 
Events  that  have  trainspired,  and  not  those  to  come,  are,    Simpion  ^e^ 
in  the  general,  the  sole  and  exclusive  subjects  for  the  ju-        .  ^• 
diciary  to  act  upon,"    Admitting  all  this,  still  its  direct  ^•'™*Ai:i- 
applicatioa  is  not  distinctly  perceived.     In  granting  the  ef^r^*^*"*'d2 
purchaser  relief,  tlie  chancellor  acts  upon  no  undivulged  mpon  which  the 
•r  untranspired  ev^nt.  He  restrains  the  collection  of  the  J^JJ^®-^  ^ 
purchase  money  because  of  the  peril  in  which  the  pur-  Torof  Uie  veo- 
chaser  would  otherwise  be  placed ,  from  the  want  or  im^-  bt&il«S?ofS! 
perfection  of  title  in  the  vendor.   The  want  of  title,  and  tie. 
insolvency  of  the  vendor,  are  ascertained  factss  the  peril 
to  the  purchaser  thence  ensuing  is  an  existing  evil,  which 
the  vendor  is  bound  to  remove,  before  he  can  equitably 
and  conscientiously  proceed  to  the  collection  of  the  pur- 
chase money.  This  is  not  acting  upon  a  state  of  case  that 
may  arise,  but  upon  one  that  already  actually  exists.    It 
h  not  a  remedy  for  breach  pf  warranty,  or  any  thing 
equivalent  or  similar  thereto.     But  an  act   of  ^^preven-  ' 
tive  justice,''  on  the  part  of  the  court,  the  full  effectua- 
tion of  which,  under  a  due  attention  to  the  interest  of 
botli  parties,  requires  a  rescission  of  the  contract.  It  is  a 
mere  exception  to  the  general  rule,  that  aAer  taking  a 
conveyance,  the  purchaser  will  not  be  allowed  to  rescind 
for  the  want  or  defect  of  title*  As  to  the  uncollected  pur- 
chase money,  it  places  the  purchaser  in  nearly  the  same 
attitude,  as  if  the  conveyance  had  not  been  executed.    A 
perpetual  injunction,  or,  at  least,  for  so  long  as  the  pur-       .  ' 
chaser  is  in  danger,  is  ^hat  his  case  requires,  and  all  that 
it  requires.     But  as  it  would  be  unjust  for  him  to  with- 
hold the  purchase  money,  and  continue  the  enjoyment  of 
the  land,  in  which  there  is  a  chance  he  may  never  be  dis- 
turlied,  the  interest  of  the  vendor  requires  the  court  to 
go  a  step  farther,  i*escind  the  contract,  aiid  make  the 
purchaser  restore  the  title  and  possession.     The  right  to 
the  injunction  does  not  depend  upon  any  actual  or  viiiu- 
al   eviction  ;  but  proceeds  from  the  manifest  injustice  it 
would  be  'to  permit  the  insolvent  warrantor  to  collect 
the  purchase  money,  whilst  the  purchaser  was  in  danger 
of  being  evicted.  In  effectuating  this  right,  the  rescission 
easuea  for  the  benefit  of  the  warrantor  himself. 
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Spring  Teiin         ft  is  surmised,  that  tlie  proceeds  of  sale  to  the  Simp^ 

1 80  3,       ^^^^^  ^^^  l^j^^g  y^^^  appropriated  to  the  benefit  of  the 

Simpson  4•<^.    devisees'  of  Adams ;  and  it  is  thence  inferred,  that  the 

^'    a,     chancellor  might  prevent  them  from  asserting  their  claim. 

^'^  ^ The  obvious  answer  to  which,  is,  that  if  there  be  any 

^utt^iwho  ^^^^  *^^*®  ^^  ^^^  ^'  should  have  been  shewn,  and  not  left 
faaye  received  to  mere  conjecture.  If,  however,  the  facts  be  conceded, 
mMey%r'^  it  is  more  than  doubted  whether  anjr  such  result  wouM 

land,  Bold  by  foUow.    The  most  the  chancellor  could  do,  in  such  case, 

one    not   duly 

t^orized.        would  be,  to  make  the  devisees  refund  to  the  Simpsons, 

.or  their  vendees,  the  amount  they  had  received.  This 
was  onFy  tw6  hundred  and  fifty  dollars,  for  three  hun- 
dred acres  of  the  land ;  which  wouW  be  but  poor  re- 
muneration to  the  purchasers  here,  for  two  hundred  and 
eighty  acres,  at  fifteen  dollars  per  acre.  But  the  chancel- 
lor cannot  act  upon,  noi"  can  he  rightfully  compel  the 
purchasers  to  rely  upon,any  such  unstable  surmise  of  eith- 
er Jaw  or  fact. 

It  is  presumable,  from  what  appears  in  the  record, 
that  the  devisees  of  Adams  are  non-residents,  and  that 
they  will  have  to  be  brought  before  the  court  by  adver- 
tis^ement.  Suppose  it  be  done  in  that"  way  ;  that  they 
make  default,  as  it  is  likely  they  will,  and  that  though 
no  shadow  of  right  be  manifested  for  divesting  them  of 
their  title  to  the  land,  yet  the  court  decrees  a  surrender 
ind  release  of  it :  would  the  court  compel  the  purchasers 
to  rest  with  such  title,  so  obtained,  and  dissolve  their  in- 
junction, when  it  would  be  in  the  power  of  the  devisees, 
at  any  time  within  seven  years,  to  open  the  decree,  and 
'  set  aside  the  whole  proceeding  ?    A  doubt  is  intimated 

in  Terns  vs.  Richardson^  7  Mon.  657,  whether  the  court 
should,  in  any  case,  compel  a  purchaser  to  accept  a  title 
derived  through  a  proceeding  against  unknown  heirs. 
There  are  still  stronger  reasons  for  not  compelling  him 
to  accept  it  under  circumstances  like  these,  where  the 
•Only  ground  of  equity  against  the  non-resident  defen- 
dants, is,  the  unsustained  affirmation,  that  they  never 
mean  to  assert  their  right. 

If  the  case  of  the  defendants  could  have  been  aided 
by  bringing  the  devisees  of  Adams  before  the  court,  it 
was  their  duty  to  have  made  them  defendants,  and  by 
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appropriate  allegation*  and   prayer,  have  enabled  the  Sp^uig  Term 

court,  on  final  hearing,  to  have  quieted  and  confirmed  ^^^3* 

the  title  of  the  complainants,  by  proper  decree.     They  Simpsan^e: 

had  abundant  time  for  so  doing j  and  if  not,  it  would  „    ^' 

have  been  granted,  on  application.     Having  failed  t6  do  — ^ 

it,  they  should  abide  the  result  af  their  own  laches. 

But  there  is,  to  my  mind,  an  unanswerable  objection  Of  the  effecLof 

to  reversing  the  decree,  because  the  heirs  of  Adams  are  ^^*'^*f  ^b^* 

not  brought  before  the  court,  to  be  found  in  the  fact>  tion  of 


case. 


that  the  parties  mutually  waived  the  benefit  of  any  such  [^esaleTrpro- 
objection.    The  Simpsons  by  failing  to  appeal,  or  super-  perty  »»<*«'» 
sede  the  decree,  suffered  the  property  to  be  sold  and  pur-       '^  *"  " 
diased,  under  the  decree,  by  a  third  person,  for  a  mere 
trifle.     If  the  doctrine  of  the  case  of  M^nderson's  heirs  vs*. 
Farker^s  heirs^  5  Mm.  451,  is  ,to  prevail,  and  that  pur- 
chaser hold  the  properly,  notwithstanding  the  reversal 
of  the  decree,  it  will  present  a  case  of  peculiar  hardship 
to  Hawkins  andXochran.     They  have  already  paid  the 
Simpsons  the  full  value  of  the  land  ;  it  is  now  iri^aim« 
ably  transferred  from  them  to  the  purchaser,  and  unless' 
they  can  induce  the  true  owners  to  come  before  the  court, 
and  in  this  suit  successfully  assert  their  claim  to  the  prop- 
erty, notwithstanding  the  five  years  of  additional  posses- 
sion that  have  intervened  sin<^  the  decree,  the  injunction 
will  be  dissolved,  and   Hawkins  and  Cochran  made  to 
pay,  in  principal,  interest,  damages  and  improvements,^ 
at  least  double  the  value  of  the  property,  in  addition  to 
whot  they  have  already  paid.  But  what  are  Adams'  heirs 
to  get  by  it,  if  they  do  submit  to  have  their  rights  litigat- 
ed in  this  suit  ?     The  possession  has  no  doubt  long  since 
gone,  with  the  title  of  the  Simpsons,  to  the  purchaser 
under  the  decree.  If  they  assert  and  establish  the  superi- 
ority of  their  title,  the  chancellor  canliot  give  them  pos- 
session.    Will  he  dismiss  them,  without  affording  them 
any  reUef  .^    Or  will  he  have  the  purcliaser  under  his  de- 
cree, who  he  is  bound  to  protect,  brought  before  the 
court,  to  litigate  the  question  of  title  with  Adams'  heirs, 
and  thereby  put  him  in  peril,  at  the  instance,  or  for  the 
sake,  of  those  who  no  longer  Imivc  any  interest  in  the 
properly  ^    It  seems  to' me  that  this  would  be  not  only 
i  perversion,  but  a  gross  abuse  of  his  powers. 
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Spring  Term        Tlie  case  of  JIfom«m  vs.  BeckwUh,  4  Man.  73,  will  be 
"^^       found  to  have  no  application  to,  or  analogy  with,  thi^. 

Sin^son^e.  There  the  purchaser  did  not,  as  here,  seek  a  rescission  of 
,T**  ^  the  contract  on  account  of  defect  of  title  and  the  insol- 
vency of  his  vendor  ;  hut  merely  an  injonction  against 
the  collection  of  the  balance  of  the  purchase  money,  on 
account  of.  a  small  sura  still  due  on  a  stale  mortgage, 
which  embraced  not  only  the  small  lot  purchased  by 
Beckwith,  but  other  estate  of  the  value  of  some  hundreds 
of  thousands  of  dollars.  The  court  properly  said  he 
was  not  entitled  to  a  perpetuation  of  his  injunction,with- 
out  awakening  the  old  mortgage,  and  bringing  the  prop> 
,  er  parties  before  the  court,  for  the  purpose  of  having  it 

satisfied,  either  out  of  the  balance  of  his  purchase  nooney, 
or  by  ratable  contribution  among  the  property  holders. 
The  attitude  in  which  Beckwith  stood  towards  the  mort* 
gagor,  mortgagee  and  other  purchasers,  authorized  him 
to  bring  them  all  tx^fore  the  court,  and  it  was  indispensa- 
ble he  should  do  so,  to  entitle  himself  to  the  only  relief 
sought,  a  perpetuation  of  his  injunction.  Here,  neither 
of  the  parties  have  a  right  to  bring  the  true  proprietors^ 
of  the  property  before  the  court,  for  ^bere  is  neither  pri- 
vity of  estate  or  contract  among  them,  and  it  is  not  at 
all  necessary  to  the  relief  sought  by  the  purchasers  here 
-^that  is,  -a  rescission  of  the  contract. 

Ch.  Jus.  Rob-:  CiiiEp  JusTfCE  RoBERTsoN : — As  my  associates  have  con- 
krtson'b  o-  giderfed  it  proper  to  give  their  opinions  smalim  in  this 
case,  i  will  (though  /  see  nothing  in  it  which  entiles  it 
to  such  a  distinction,)  briefly  and  separately,  present  an 
outline  of  mi/ opinion.  ' 
Statement  of  Che       In  the  year   1800,   Richard  Adams  of  Virginia,  pub* 
^^^'  lished  his  last  will,  and  died.     Among  other  things,  he  ' 

directed  his  executors  to  sell  a  tract  of  land,  which  he- 
claimed,  on  the  Kentucky  riveP,  not  far  above  its  mouth, 
,        -  and  containing  about  twenty  thousand  acres.  The  execu- 

tors' having  refused  to  qualify,  John  Atiams  was  appoint- 
ed, (in  Vircrinia,)  administrator,  with  the  will  annexed; 
and,  in  1807,  gave  a  power  of  attorney  to  Col.  William 
Steele,  of  Kentucky,  to  sell  all,  or  any  part  of  the  land 
claimed  by  the  testator  on  the  Kentucky  river.   In  June, 
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1818,  Steele  sold,  anci  (in  the  name  of  John  Adams,  as  ad-    Spring  Term 
ministrator,  with  the  will  annexed,)  conveyed  to  Walter       t^^^ 
C.  Simpson  and  James  Simpson,  two  hundred  and  eighty    Simpson  ^c. 
acres,  of  the  twenty  thousand  acre  tract,  for  the  con^-  /[>• 

deration  of  two  hundred  and  fifty  dollars.  In  Au-  ^^^^i-*^' 
gust,  1818,  Walter  C.  Simpson,  James  Simpson  and 
Greenberry  Simpson,  for^  the  consideration  of  seven 
thousand  nine  hundred  and  fifty  dollars,  part  paid  in 
hand,  and  the  residue  secured  by  bonds,  sold  and  con. 
veyed  to  William  Cochran  and  John  T.  Hawkins,  five 
hundred  and  thirty  acres  of  land — ^^  embracing  (as  the 
deed  recites,)  turn  hundred  and  fifty  acres  under  Haward^s 
claim^  and  (the)  two  hundred  and  eighty  conveyed  by  deed^  by 
WiUiam  Steele^  attorney  in  fact  for  John  Mams^  to  James 
Simpson  and  Walter. C.  Simpson^  on  the  llth  ofjuncy  1818.'* 

Howard's  claim  is  covered  by  Adams'  twenty  thous- 
and acres;  and,  though  it  appears  to  have  been  regular- 
ly entered  and  surveyed,  no  grant,  as  may  be  inferred, 
had  ever  been  obtained  for  it.  But  the  Simpsons  and 
those  under  whom  they  claimed  had  been  in  the  unin- 
terrupted possession  of  the  two  hundred  and  fifty  acres, 
under  Howard's  claim,  and  adverse  to  that  of  Adams, 
ever  since  the  year  1796. 

In  1820,  Cochran  and  Hawkins  filed  a  bill  in  chance- 
ry, to  enjoin  two  judgments  for  a  part  of  the  considera- 
tion, and  to  obtain  a  rescission  of  the  contract,  on  the 
ground,  that  John  Adams  had  no  authority,  as  adminis*  ' 
trator,  cum  testamentOy  to  sell  and. convey  the  two  hundred 
and  eighty  acres.  In  1821,  they  filed  an  amended  bill, 
-alleging  that  Howard's  title  had  never  been  [lerfected, 
and  suggesting,  also,  a  belief,  that  the  Simpsons  would 
not  be  able  to  indemnify  them  for  a  loss  of  the  land, 
which'  they  apprehended  (as  they  averred,)  to  beaprob- 
able  contingency; 

The  answers  insist,  that  Cochran  and  Hawkins  were 
fully  apprised  of  the  nature  of  the  titles  when  they  pur- 
chased the  land  ;  that  there  is  no  cause  for  appreliending 
an  eviction,  or  disturbance,  by  Adams'  heirs ;  that  the 
only  object  of  the  bill  was  to  get  clear  of  a  speculation, 
which  liad  not  proved  profitable,  and  that  the -vendors 
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Spring  Term    arc  able  to  make  good  any  breach  of  their  warranty,  if 

1 8  3  3  •       there  shall  ever  be  an  eviction. 

Simpson  4-e.        '^^^  circuit  court  perpetuated  the  injunction  to  the 

T8.  judgments  ;  rescinded  the  contract,  and  subjected  the 

--^-  "*  -*^-*  land  to  sale,  for  the  amount  which  had  been  paid.    The 

d^a'^coBrt  *  *  '^"^  ^^^  accordingly  sold,  and  was  bought  by  one  Rigg, 

^  its  effects.  '      for  the  sum  of  One  hundred  dollars.  The  court  appraved 

the  sale,  and  thereupon,  decreed  against  the  Simpsons 

three  thousand  four  hundred  and  twenty  nine  dollars, 

forty  seven  and  a  half  cents.  With  legal  interest  thereon, 

from  the  11th  of  August,  1818.     Under  a,/iert/acta«on 

that  decree,  the  right  of  redemption  was  sold  for  one 

hundred'  dollars,  and  was  purchased  by  Rigg- 

This  writ  of  error  is  prosecuted  to  reverse  that  decree. 
Such  a  decree  cannot  tie  just.  ~  If  it  be  permitted  to 
stand,  the  appellants,  without  fraud  on  their  part,  will 
have  been  deprived  of  their  contract,  and  of  the  five 
hundred  i|nd  thirty  acres  of  land^  for  the  sum  of  two 
hundred  doHars,  although  the  appellees  have  never  been 
evicted  or  disturbed,  in  their  possession,  and  have  not 
shewl),  that  it  is  even  probable  that  they  will  ever  be 
evicted. 

There  is  no  proof  of  fraud,  or  of  a  misrepresentation 
of  any/od,  by  tlte  appellants ;  nevertheless,  their  executed 
contract  has  been  rescinded,  on  the  assumed  ground,  that 
they  had  no  tUk ;  and  still,  after  deciding  that  they  had 
no  righty  any  potenUal  or  corUingent  right  uUeh  could  or  miglU 
lume  been  in  them,  was  sold  by  the  decree !  And  thus  it  is 
not  surprising,  that  the  price  which  was  bid,  was  so 
small. 
After  30  years  ^^  ^^  ^^^  ^^^  hundred  and  fifty  acres  included  in- 
quiet     posses-  Howard's  survey,  there  i^  no  reason  to  apprehend  an 

sion,  apprehen-         .   ^.  .         ,  .  ^  ^i  "^  •         -.* 

eions  ofadverse  eviction.     An  adverse  possession  of  thirty  years  is  a  sat- 
ciaims    sbonld  isfactorv  assurance,  especially  as  no  conflicting  claim  Imls- 

not  be  indnlged.    ,  .     ,        *     i  . "   .  -r 

A  grant  may  be  been  assertcd.     And  a  grant  which  may,   ii  necessary, 
ST^OTtT^^s^irr-  y®^  ^  obtained  (as  we  presume,)  would  inure  to  the 
vey,  and  tliirty   benefit  of  the  appellees.     Indeed  a  grant  may  be  presum- 
M^Tare^ewny  ^^  from  the  lapse  of  time,  combined  with  a  possession 
which  amounted,  at  the  date  of  the  decree,  to  more  than 
thirty  years ;  and,  as  the  register  has  certified  the  sur- 
vey, I  will  not  presume  that  it  was  not  made  io  time, 
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iBore  especially  as  there  has  not  been  even  an  intimatiQn    Spring  Term 
to  that  effect.  1^^ 

There  is  a  technical  defect  in  the  title  to  the  two  hun-  Sin^san  ^e. 
dred  and  eighty  acres.  The  ad^ftinistrator,  with  the  will  ^  ^' 
annexed)  had  no  legal  power  to  convey  the  title,  unless  be  — **— *?^^-^' 
had  been  qualified  as  administrator  in  Kentucky,  and  liad  ^^  iMt?^m*iSS 
thus  acquired  a  right  to  convey,  by  the  lex  loci  rei  seitm,  itate,  by  a  for- 
But  the  facts  were  known,  or  must  be  presumed  to  have  ^ee^nr^Se! 
been  known,  by  the  appellees,  at  the  date  of  the  deed  to  ^nte,SM,Bh6\ 
them.  It  teas  their  duty  to  look  into  the  documents  of  title^  The  grantee  is 
and  their  deed  tte^  reeilee  the  fact,  that  their  vendors  derived  S^SSJdthe^ 
all  tluir  riglufrom  a  conveyance  by  the  attorney  in  fact  of  the  cttm«?«ncea  of 
odminiMratai'y  vntii  the  vdU  annexed.  The  legal  pre8ymption,  aa^^ih^/m  m- 
from  these  facts,  is,  that  they  had  full  knowledge  of  the  no-  ^^^"^ 
ture  and  effect  of  the  title.  See  Payne  vs.  Cabell,  7  Mon.  he  receives  .w 
202,  and  Rawlins  et  al.  vs.  Timberlake,  6  ft.  233.  And  the  ^^^  ^^^ 
presumption,  also,  necessarily  follows,  that  they  agreed  he  wa^  to  risque 
to  risk  the  title,  and  rely  only  on  the,  warranty.  See  1  ly^n^'L""  ^J^ 
Johnem's  Chy.  Rep.  213,  and  2  Ibid.  519.  This  view  ap-  ^pty.  [Judg^ 
plies  to  botl>  tracts.  The  deed  recUes  that  the  plaintiffs  rfc  2ffe^"  o'Jin! 
rived  clmmfrom  Howard.  -  ion,  ante,  817.] 

As  the  will  authorized  the  sale  of  the  land,  and  especi-  Whmlmimm 
ally  as  the  lapse  of  time  and  other  circumstances  indicate  ^ce  olfa  p^wer 
an  acquiescence  by  the  heirs  and  devisees  of  the  testator,  ^^^  ^y  '*»"» 
and  a  distribution  of  the  proceeds  of  the  sale  among  them,  Teyance  defecl 
we  may  presume  that, were  they  hereafter  to  assert  a  title  ^^^^J^^ 
to  the  landytbey  might  be  estopped  in  a  court  of  equity,  testator  having 
.Afi  the  only  objection  which  could  be  made  to  the  sale,  ^^^^^^^^ 
is,  not  that  the  will  did  not  authorize  it,  but  that  the  ad-  ceived  the  pro- 
ministrator,  with  the  will  annexed,  did  not  qualify  as  J^uonrs.th^t 
such  in  this  state,  I  am  disposed  to  think  that,  in  equity,  they  will  never 
the  sale  could  be  enforced.  Sec  Kent's  Com.  on  Principal  !^tthSy^*^jd 
and  ^genty  and  Paky  on  Jlgency.  But,  however  this  might  *>  so  nccess- 
be,  as  no  new  discovery  as  to  the  title  has  been  made,  and  tain.  [SeeJn^e 
as  it  is  such,  and  such  only,  as  it  was,  and  appeared  to  be,  Nicholas's   re- 

...  1.    I         11.*  ^o-o  marks  on   this 

at  the  date  of  the  deed,  m  August,   lolo,  no  cause  ap-  point»  — anfe, 

pears  which  will,  according  to  any  authorityy  or  pi^nciple  ^^^'^ 

of  equity,  with  which  I  am  acquainted,  or  which  I  have 

ever  seen,  authorize  a  decree  for  rescinding  the  contract, 

for  defect  of  title  to  the  two  hundred  and  eighty  acres. 

And  it  seems  to  me  very  clear,  that  the  alleged  defect  in 
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^1  M  3T"*     ^'^®  ^*^*^  ^^  ^^®  *^^  hundred  and  fifty  acres,  cannot  justi* 
v^^-v-^^       fy  a  rescission.     As  to  that  tract,  there  seems  to  be  no 
iHMpson  ^c.    danger,  or  just  Cause  even  of  apprehension. 
Htfwkins  ^c.       •*«  ^^cn  there  had  been  no  eviction,  or  fraud,  why 
should  the  contract  be  rescinded  ?    If  the  plaintiffs  in  er- 
ror were  insolvent,  and  the  defendants  really  apprehend- 
hew^a'^^BM  «^  »n  eviction,  they  might  have  filed  their  bill  quiatwieif 
of  the  laa*,  and  and  enjoined  the  judgments,  until  they  could  ascertain, 
warrantor  to  in^  by  bringing  Adams'  heii-s  before  the  court,  whether  t/iey 
^^™?af  .t^®*?»  would,  or  could,  assert  any  claim  successfully,  or  would 
patties      from  Confirm  the  sale  made  by  the  personal  representative. 
^^isappr^  '^^^^  ^"^  ^^^  utmost   of  their  equity.     If  the  plaintifis 
headed,  before  were  able  to  indemnify  the  defendants  for  an  eventual 
i^rt*or^isciabi  ^^iclion,  even  an  injunction  would  not  have  been  allow- 
thcir right. [.^ii-  able.    The  only  remedy  would,  in  that  event,  have  been 
318.]     If  the  ^  ^"'^  ^"  ^^^  warranty.     The  insolvency  of  the  plaintiffs 
vendors  are  sol^  has  not  been  proved  in  such  a  manner  as  to  leave  no  doubt 
remedy  is  upon  whether  they  wouU  be  able  to  indemnify  the  defendants 
!5*    ^80?^^^'  ^^^  ^^^  '^®^  ^^  ''^®  ^^^  hundred  andjeighty  acres,  worth 
comparatively  little — that  is,  about  fifty  cents  an  acre. 
But  let  it  be  admitted,  that  they  are  hopelessly  insolvent: 
what  more  had  the  defendants  a  right  to  ask  than  a  sus- 
pension 6f  any  further  payment,  until  further  and  satis* 
factory  assurance  of  title  ?    There  may  have  been  a  mu- 
tual misapprehension  as  to  the  legal  power  of  the  admin* 
istrator  to  sell  the  land.    But  were  that  admitted,  or  had 
it  been  proved,  it  could  not  have  affected  the  question 
of  rescission,  because  it  was  a  mistake  as  to  the  law,  and 
not  as  to  the  fact. 

Before  the 'defendants  should  hikye  maintained  an  injunc- 
tion, and  required  further  assurance,  they  should  not 
only  have  shewn  reasonable  ground  for  apprehension  of 
irreparable  loss,  but  should  have  sought  a.satisfactory 
assurance  of  title.  The  only  allowable  object  of  their 
bill,  was  to  enjoin  the  judgments  until  they  should  1x3  se- 
cured, and  Until  the  court  should  be  able  to  dispose  of 
the  case  in  such  a  manner  as  would  be  just  and  safe  to  all 
persons  Concerned.  But  the  defendants  did  not  ask  for 
further  assurance ';  they  did  not  make  Adams'  heirs  par- 
ties ;  they  did  not  even  suggest^  that  they  were  in  new 
danger  of  eviction  or  disturbance ;  or  that  there  was  a 
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probability  that   Adams'  heirs  would  ever  attempt  to    %ring  Term 

evict  them,  or  that  they  could  ultimately  succeed,  should        * «  33  • 

such  an  attempt  ever  be  made.     But,  though  in  peacca-    Sii^i^^c. ' 

Me  possession,  under  an  executed  conveyance,  with  war-  ''•• 

ranty,  and  though  there  is  no  proof  of  fraud,  or  misi^p-  ^^^^^  ^^ 

resentation  of  any  material  fact,  (he  defendants  soi^ht,  at 

once,  a  rescission  of  the  contract,  without  asking  further 

assurance,  or  shewing  any  wish  to  obtain  it,  or  making 

any  effort  to  bring  about  a  confirmation,  or  an  eviction. 

Without  fraud  or  misrepresentation,  the  plaintiffs  were  it  ia  the  duty  o^ 

not  bound  to  make  furthe^  assurance,  or  to  litigate  (as  to  **»« sendees  who 

the  title,)  with  Adams' ^  heirs.     It  was  not.  therefore,  tT^^'^Zt 

Meer  duty  to  make  those  heirs  parties.     But  it  was  the  ^'e»on account 

duty  of  the  defendants  to  have  made  them  parties  before  lLl'^^\^l 

they  should  have  enjoined  the  judgments  ;  because,  oth-  tJ^ct'^^to^H*' 

erwise,  they  could  not  shew,  that  they  are  entitled  either  t™^holdeni"o? 

to  a  rescission  of  the  contract,  or  to  a  perpetuatioo  of  J^V'^'*   *'*^ 
^•••»         -•  ff  _  ■■^  lore  too  coiii*t*<** 

their  injunction. .  Upon  such  a  bill  <ytna  <tme/,  the  com*  ^i>*e,  509. 

phiining  parties  should  bring  before  the  court  tlie  persons 
from  whom  they  apprehend  danger,  in  order  to  shew 
the  nature  and  extent   of  that  danger,  and  to  be  secured  fi^^^L^*^* 
against  it,  if  it  actually  exist.     And  unless  they  manifest  thb  point:  o^ 
a  disposition,  and  make  profier  efforts  to  ascertain  and  ^**  ^^^'^ 
settle  whatever  may  jeopard  their  title,  or  disturb  their 
peace,  they  do  not  present  themselves  acceptably  to  the 
chancellor.  Do  ihey  really  apprehend,  that  Adams' heirs, 
or  any  person  who  may  claim  under  Howard,  will  ever 
evict  or  disturb  them  ?     Let  them  call  on  those  persons^ 
either  to  assert,  or  to  waive,  their  claims,  and  the  chan- 
cellpr   may  enjoin  the  ju<lgments,  until  the  issue  as  to 
title  shall  be  satisfactorily  settled.    And  then,  if  it  should 
be  ascertained,  that  the  title  of  the  defendants  in  error  is 
secured,  their  injunction  should  be  dissolved  ;  but  if  they 
should  1)6  evicted,  actually  or  virtually,  the  injunction 
should  be  |)erpctuated,  according  to  the  extent  of  that 
eviction.  Or  if,  without  making  other  parties,  the  plain- 
iith  in  error  choose  to  secure  an  indemnity  for  any  even- 
tual loss  which  the  defendants  may  sustain,  in  conse- 
quence  of  a  defect  of  title,  the  injunction  might  be  dis- 
charged.    See  Morriwn^s  administrators  et  al  vs.  Becktnthj 
4  JHonroe,  77. 
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Spring  Tenn        The  casc  just  referred  to,  also  shews,  that,  to  entitle  a 

^  ^  ^  '  *       party  in  such  a  case  as  this,  even  to  an  injunction,  he  should 

Simptan  4-e.     hring  before  the  court  all  those  whose  claims  he  may  fear. 

^  And  why  should  he  not  ?    He  desires  a  suspension  of  the 

^ ' —  payment  until  he  can   ascertain   whether   he  ought,  in 

equity,  to  make  payment.     Should   he  not  then  proceed 
without  delay,   to  employ  the  proper  means  for  ascer- 
taining whether  the   danger   which  he  wishes  to  avoid 
really  exists,  and  to  have  it  removed,    if  it  do,  in  fad, 
exist?     He  should  not  have  his  injunction  perpetuated, 
unless  he  shall  lose  the  land,  or  a  part  of  it,  and  there- 
fore he  should  proceed  in  such  manner  as  to  enable  the 
court,  upon  ascertained  facts,  and  without  injustice,  eith- 
er to  dissolve,  or  per|)etuate,  the  injunction.    A  perpetu- 
ation of  the  injunction   without  an  eviction  would  be 
manifestly  nnjust ;  berause,  in  that  event,  a  party  might 
keep  both  the  land  and  the  consideration.    As  then  there 
was  no  fraud,  or  misrepresentation   of  any  fact  respect- 
ing the  title,  and  as  the  defendants  in  error  knew,  or 
should  be  presumed  to  have   known,  the  nature  of  the 
title  derived  by  the  plaintiffs  from  Howard   and  from 
Adams,  and   accepted   a  conveyance,   relying  upon  the 
warranty  of  title — the  plaintiffs  are  not  bound  to  litigate 
as  to  the  title,  unless  the  defendants  will  allege  that  they 
apprehend  an  eviction,  and  will  ask  for  an  investigation 
of  title,  and  will,  for  that  purpose,  make  the  proper  par- 
ties for  finally  adjusting  all  controversy.     This  not  only 
seems  to  me  to  be  obviously  rieht  and  equitable,  but  to 
have  been  virtually  settled  by  this  court,  in  Morrison  vs. 
Beckwith^  supra. 
But  it  is  said  that,  (perhaps^)  Rigg  may  hold  the  land, 
dea^  irTchan^  iti  consequence  of  his  purchase  under  the  decree.  Of  that 
^t  thT  "hi  '  ^'^^"'^  '^^^®  "^   apprehension.     But   were  it  conceded 
of  one  (not  par-  that  he  mighx  hold  the  land,  the  concession   would  not 
wh^held  aluie  ^*»»»g^  ^^^  attitude  of  the  parties.    If  the  defendants  ini- 
paramonnt    to   properly   procured  an  erroneous   decree  for  selling  the 

whose  ?itle  wm  '*"^''  *"^  ^^^  ^^  *^'^'»  ^^  ^^  *^  divest  them  of  ihtir  claim 
•old  under  the  to  it,  the  plaintiffs  should  not  thereby  be  deprived  of 
818.  [SeeJudgi  ^^^^  equitable  rights,  nor  perpetually  enjoined  from  en- 
«twlTioi'  '<>''<^ing  their  judgments,  unless  the  defendants  can  sliew 
such  a  case  as  will  authorize  a  j^erpetuation  of  the  inju  nc- 
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tion.     This  they  cannot  do  without  shewing  that  their     Spriof  Term 
title  never  could  have  been  perfected  ;  which   cannot  be        1 8««- 
made  to  apjiear,  unless  those*  whose  claims  may  be  fear>     Doram^c, 
ed,  be  made  parties,  and  shall  snccessfolly  assert  title,    rpt^l^' 

Adams'  heirs  will  not  be  affected  by  the  sale  under  the  ■ — '^- — ^ 

decree.  And  the  court,  having  possession  of  the  case, 
might,  should  it  be  deemed  necessary  or  expedient,  bring 
Rigg  before  it,  in  the  event  of  Adams'  heirs  asserting 
title,  and  thus  finally  settle  the  whole  controversy.  ^ 
never  can  be  settled  satisfactorily  or  justly  in  any  other 
way. 

Mandate. 

It  is  decreed  by  the  court,  {Judge  Underwood  concur-  Mandate 
ring,  and  Judge  J^iclwlas  dissenting,)  that  the  decree  of 
the  circuit  court,  be  reversed  and  the  cause  rems^ded, 
with  instructions  to  allow  a  reasonable  time  to  amend  the 
bill,  and  make  other  parties  ;  and  unless,  within  a  rea- 
sonable time,  such  amendment  be  made,  to  dismiss  the 
bill  without  prejudice.'  But,  in  the  mean  time,  to  main- 
tain the  injunction  ;  and  if  the  bill  be  properly  amended, 
then  to  render  such  a  final  decree  as  the  new  and  ulti.  y 

mate  aspect  of  the  case  may  render  just  and  equitable, 
according  to  the  opinion  of  this  court. 


Doram  and  Ryan  vs.  The  Commonwealth  Wareaht. 

[Mr.  Brown  for  Plaintifis  :  AUo.  Gen.  Morehead  for  Defendants.] 
From  the  County  Court  of  Knox, 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.         May  18. 

DoRAM  and  Ryan,  free  men   of  color,  were  arrested  in  The    act     (of 

mOS  ^       under 

Knox  county,  upon  a  warrant,  charging  that  they  had  ^tich  penrons 

migrated  to  this  state,  in  violation  of  an  act  of  assembly  of  color   emi- 

of  1808,  (3  LUUlVs  Laws,  499 ;)  and  were  recognised  to  S^e^inay  be 

appear  in  the  county  court.  compelled  to  de 

-■  ■  ^  part,  u  a  penal 

Upon  a  hearing  in  that  court,  an  order  was  made,  re-  ^^iiJ,^*]*Sl 

quiring  them  to  give  a  recognisance,  binding  them  to  de-  al  bj  jury,  and 

part  from  the  state,  and  directing  that,   if  they  should  I^^J^"^'' 


Digitized  by  VjjOOQIC 


SS9  DECISIONS  OF  THE  COURT 

Bffki§  Term    fail  to  da  so,  they  should   be  sold  for  the  term  of  one 

i«3».       j^^^      They  failed  to  enter  into  the  required  rccogni»' 

Dorom  *•«.    an^^  ;  and  have  prosecuted  this  writ  of  error  to  rever&c 

--,    P'  ^       the  order  of  the  county  court. 

— 22L?*:      The  jurisdiction  of  this  court  is  not  doubted.     See  1 

•rzr^.ti;  ^  38*'  «"^  '^^  ^'^' 

•m^ratin^  t»  Tlie  act  of  1808  is  highly  penal.  The  proceeding  au- 
be  *tri^'*8epa-  ^ho"*®*'  ^Y  »*i  ™"st  lie  considered  in  he  lature  of  apro- 
nleiy  :  a  joint  secultofi  (by  inforination)  for  an  offence  aganst  the  com* 
pibut  !^end^  monwealth.  The  penalty  is  a  temporary  disfranchisement 
u  iRegaUx.  of  a  free  man,  as  a  punishment  for  violating  a  public  and 
This  conrt  has  economical  law  of  the  state. 

Jurisdiction    to      The  tenth  section  of  the  tenth  article  of  the  constitu* 
oeedings  o/oo!  ^^^^  ^^  Kentucky  declares,  among  other  things,  that  the 
eoarts^  in  CMOS  accused  shall  have,  *' in  prosecutions  by  indictment  or 
color    char^  information,  a  apeedy  public  trial  by  an  impartial  JURY 
to'ihii'"^'*^  of  the  vicinage."    There  was  no  jury  in  this  case  ;  and 
this  court  is  clparly  of  the  opinion  that,  the  act  of  1808 
should  be  interpreted  as  dispensing  with  a  jury ;  and 
therefore  it,  so  far,  conflicts  with  the  supreme  law  of  the 
land.    The  act  cannot  be  constitutionally  enforced  with- 
out the  intervention   of  a  jury.     A  free  man  cannot  be 
sold,  even  for  an  instant,  unless  a  jury  of  his  |>eers  shall 
have  passed  condemnation  upon  him. 

Moreover,  the  proceeding  in  this  case  is  joint,  when  it 
should  have  been  several. 

Wherefore,  the  order,  for  selling  or  hiring  Doram  apd 
Ryan,  is  wt  aside,  and  annulled. 
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Clark  vs.  Schwing.  Debt, 

[Mr.  Riehardfion  for  Plaintiff:  Mr.  Crittenden  for  Defendant.] 
From  the  Circitit  Court  for  JsrvjEitBON  Countt. 

Chief  Jnstice  Robertson  delivered  the  Opinion  of  the  Court—  Oetohert 

Judge  Nicholas  did  not  sit  in  this  case. 

This  writ  of  error  is^prosecuted  to  reverse  a  judgment 
rendered  against  the  plaintiff  (Clark,)  in  an  action  oCdebt, 
which  he  instituted  against  the  defendant  (Schwing.) 

The  declaration  contained  two  counts.  In  the  first,  the   Declaration.— 
plaintiff  averred,  that  the  defendant,  on  the  19th  of  Ju-  ss^^^jj'te  in 
]y,  1822,  by  his  note  of  that  date,  ^^promised,  sixty  days  af-  o  note,  not  on 
ter  date,  to  pay  plaintiff,  or  order,  fifteen  hundred  dollars,  f^^f^H^  l^ 
"Without  defalcation,  negotiable  and  payable  at  the  Lou-  payee,  in  con- 
isville  Branch  Bank,  for  value  received  ;"  that  the  note  ha^M^^uken^it 
having  been  assigned  to  said  Bank,  and  the  defendant  np»  after  having 
having  failed  to  pay  it,  the  plaintiff,  after  it  became  tluc,  toathird'tyarty*^ 
did  ^^  take  up  and  pay  the  same  to  the  said  President, 
Directors  and  Company  ;  of  which  defendant  had  due 
notice;  whereby  he  became  bound  to  pay  the  plaintiff 
fifteen  hundred  dollars. 

The  second'  count  was   for  money  received  to  the 
plaintiff's  tise. 
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Fall  Term         The  defendant,  in  a  plea,  No.  2,  pleaded,  to  the  whole 

*^^^*        declaration,  that  the  plaintiiTs  cause  of  action  had  not 

Clark        accrued  within  five  years  next  before  the  institution  of 

V8-,  the  suit.     A  demurrer  to  that  plea  was  overruled,  and 

—    »tMiig\__  ^1^^  plaintiff  failed  to  reply. 

re^and^j^d^^       The  defendant  then  filed  another  plea.  No.  5,  to  the 

meat  for  defen-  first  count ;  in  which   plea  he  averred,  that  the  Presi. 

*    ^'  dent,  Directors  and  Company  had  obtained  a  judgment 

against  him  on  the  note,  which  judgment  the  plaintiff  af- 
ter\ivards  paid  off  and  satisfied,  more  tb$ui  five  year^  pri- 
or to  the  imi>etration  of  his  writ,  and  that,  therefore,  his 
cause  of  action  did  not  accrue  within  the  last  five  years. 
A  demurrer  to  that  plea  having  been  also  overruled,  and 
the  plaintiff  having  failed  to  reply,  judgment  was  render- 
ed in  bar  of  his  action. 

The  declaration  being  good  on  its/ace,  the  pleas  pre- 
sent the  oirly  questions  which  will  be  considered. 

Onesiion,  whe-       Thc'  second  plea,  so  far  as  it  applies  to  the  second 

thertbeactioo,  count,  is  unquestionablv  ffood  :  but  whether  it  is  suffi- 
as  stated,  is  on      ,  .»    o  ' 

the  note,  and  cient  to  bar  the  cause  of  action  described  in  the  first 
not  J^»^°  .^^^  count,  will  depend  on  what  that  cause  of  action,  as  sta- 
tationsforonan  ted,  shall  be  deemed  to  be.  Is  the  first  count  on  thc 
t^^b^^^ns  "^*®»  ^^  ^"'y  ^"  ^'^®  liability.  impZicd  from  the  facts  al- 
yean.  leged  ?     If  the  latter  be  the  foundation  of  the  action,  five 

years  would  bar.  If  the  note  be  the  foundation  of  the 
Th  aas'  nment  ^"'*'  ^''®  Uniitation  of  five  years  would  not  apply,  unless 
of  a  note  to  the  such  a  note  should  be  deemed,  like  a  bill  of  exchange,  a 
^mafJ^tee^-  ■•"*P'®  contract,  and,  in  that  event,  five  years  might  bar 

dence  of  its  ha-   a  Suit  Upon  it. 

ciuuiedT''  and  ^^  ^**®  assignment  to  the  Bank  is  (according  to  au- 
thereby  placed  thority,)  frimafacU  evidence  that  the  note  was  discount- 
of  a  bill  of  ex?  ®^^  ^^^  ^as  thereby  placed,  as  to  negotiability  and  the 
ehange.  rifthts   of   endorsers   and    holders,  on  the  footing  of  a 

bill  of  exchange,  if,  as  averred,  the  plaintiff,  as  endor- 
note,*  ^  ho  "has  ^^'»  P^'**  *"^  t<>ok  up  the  note,  in  consequence  of  thc  de- 
taken  it  up,  hai  fendant's  defalcation,  he  had  a  right,  according  to  the 
a  right  to  strike    ,  ^.  .,  ii« 

001  bis  endorse-  ^^  viitrcaxona^  to  erase,  or  consider  as  erased,  the  assign- 
ment, and  pro-  ment  to  the  Bank,  and  might,  as  holdei*  and  payee,  main- 
cecd  upon  it,  a-       .  ....  ®  w        1.  • 

gainsttuosevho  tain  a  suit  in  his  own  name  on  the  note.  Looking, 
fore  Wm  fiTilhe  *'*®'*®f°'^®'  ^o  the  allegations  of  the  ,first  count,  we  arc 
payment.  disposed  to  Consider  tiiut  count  as  founded  on  the  note. 
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and  not  on  an  implied  liability,  as  the  defendant  seemed  Fall  Term 

to  suppose.  t^Z^ 

But,  nevertheless,  if,  as  the  plaintiff's  counsel  has  argu-  Clark 

cd,  the  note  be  in  all  respects  a  bill  of  exchange,  the  sec-  vs. 

ond  plea  would,  be  good  as  a  bar  to  the  first  count ;  —  ^  ^*^'_ 

because  a  bill  of  exchange  is  a  simple  contract,. and  the  i^a*lIimp^econl 

liabilities  resulting  from  it  may  be  barred  by  tlie  lapse  of  tract,  and  tho 

iivA  VMM  liabilitiea  upon 

nve  jears.  it  ^^^  ^  ^^^^ 

Here  an  important  and  undecided   question  arises,  red  in  5  years. 

Does  the  eighth  section  of  an  act  of  1812,  placing  certain  Theactori8i2 

unsealed  writings  upon  the  footing  of  specialties,  apply  ^^^  "wrlfi^a 

to  such  a  note  as  that  which  we  are  now  considering  ?  ^n    the    same 

We  feel  comjielled  to  decide  that  it  does.     The  section  that'afo^seaied! 

referred  to,  is  in  these  words  : — "  All  writings  hereafter  *'<'««  W^y  to 

,      .  I        .  1  ,  .      1     .         *         .  noteathat  liave' 

executed  without  a  seal  or  seals,  stipulatmg  for  the  pay-  been  placed  on 
ment  of  money  or  property,  or  for  the  performance  of  }^  wUh  wfis*^ 
any  act  or  acts,  duty  or  duties,  shall  be  placed  upon  the  exchan|re--con- 
same  footing  with  sealed  writings  containing   the  like  Jh2**^^JerV) 
stipulations  ;    receiving  the  same   consideration  in   all  they   are    not 
courts  of  justice,  and,  to  all  intents  and  purposes,  hav-  u^  of  **iiwiuil 
ing  the  same  force  and  effect^  and  upon  which  the  eiaroe  ^ioAs. 
species  of  action  may  be  founded  as  if  sealed."     This 
note  directly  and  expressly  stipulates  for  the  payment  of 
money,  and  we  can  perceive  nothing  in  the  language  of 
the  statute,  its  subject  matter,  its  policy,  or  presumed  ob- 
ject, which  would  authorize  an  interpretation  so  restrict- 
ed as  to  exclude  such  a  writing  from  its  operation. 

But  it  does  not  follow  as-a  necessary,  or  even  a  rational 
or  consistent  consequence,  that  such  a  note,  thus  negoti- 
ated, possesses  none  of  the  attributes  of  a  bill  of  exchange 
which  were  imparted^  by  an  act  of  1606,  to  notes  dis- 
counted by  the  Bank  of  Kentucky.  That  act,  after  es- 
tablishing the  Bank,  and  prescribing  regulations  for  its 
government,  provides  that,  ^^all  notes  or  bills  at  any 
time  discounted  by  the  said  corporation,  shall  be  and 
they  are  hereby  placed  upon  the  same  footing  as  foreign 
bills  of  exchange,  so  that  the  like  remedy  may  be  had  for 
the  recovery  thereof,  against  the  drawer  or  drawers,  en* 
dorser  or  endorsers,  and  with  the  like  effect,  (except  so 
far  as  relates  to  damages,)  any  law,  custom  or  usage  to 
the  contrary  notwithstanding." 
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So  much  of  the  act  of  1806,  and  so  much  only,  as  is 
inconsistent  with  that  of  1813,  must  be  deemed  to  have 
been  repealed  by  the  latter  act.  Except  as  to  the  dio^i- 
ty  of  the  writing,  the  remeily  upon  it,  and  the  effect  of 
that  remedy,  a  note,  when  discounted  by  the  bank,  pbi^ 
diM^'"Ld^raI  ®^^^'  ^^'  ^^^  attributes  of  a  bill  of  exchange  which  the 
doreeinenu  on  act  of  1806  provided  that  it  should  ^ave.  The  only  dif- 
wiihia  'hi  ac^  ference  is,  that,  since  1812,  it  is  a  specialty;  before,  it 
and  actions  on  was  a  simple  contract.  Now  it  is  just  such  a  writing 
jw"\eriha*bar  ***  *^  would  have  been  had  a  statute  declared,  that  all 
by  tiiue.  bills  of  exchange  should  be  deemed  contracts  under  seal. 

Surh  an  enactment  would  not  have  changed  the  rig|its 
or  remedies  as  between  endorsers  and  endorsees  ;  nor 
iKive  affected  the  negotiable  quality  of  such  contracts. 
Nor  does  the  act  of  18l2  affect  the  negotiability  of  a 
note  discounted  by  the  Bank,  or  change  the  rightt-or  rem- 
edies of  parties  to  it,  except  so  far  as  the  drawer  is  con- 
cerned. BiUs  of  exchange  are  not  embraced  by  the  act  of 
1812,  because  they  contain  no  direct  stipulation  for  the 
payment  of  money  ;  nor,  for  the  same  reason,  are  en- 
dorsements upon  a  note  negotiated  in  Bank  within  the 
operation  of  tliat  statute.  But  the  note  itself  is  within 
the  letter,  and  seems  to  be  within  the  spirit  and  policy 
of  the  act.  In  u  suit  upon  it,  against  the  drawer  or  ob- 
ligor, it  must  have,  in  all  res()ects,  the  effect  of  a  writing 
A  pica  to  the  under  seal ;  and,  consequently,  such  a  suit  would  not  be 

whole  declara-  barred  by  the  limitation  of  five  years ;  and,  of  course, 
tion,  if  insuffi-  ,     ,         ,.  ,  .      i  ,      , 

cient  as  to  any  the  second  plea  did  not  meet  the  nrst  count  ;  and,  there- 

brs"swb^."°*  ^^^^'  ^  *^  purported  to  be  a  plea  to  the  whole  declaia- 

tion,  the  court  erred  in  overruling  the  demurrer  to  it. 
When  a  jadg-  The  fifth  plea  must,  also,  be  deemed  a  plea  of  the  stat* 
reooverad  M^at  "^®  of  limitations ;  and  consequently,  in  that  respect,  as 
a  party  to  a  bill  the  first  count  is  On  the  note,  the  plea  was  not  good. 
So^her^action  *^"^  '^  contains  matter  which,  if  sufficiently  pleaded, 
can  be  main-  should  defeat  the  action  on  the  note.  It  avers  that,  pri- 
th*°8ame**pajty  ^^  ^^  *h®  institution  of  this  suit,  and  to  the  payment  by 
on  the  same  biU  the  plaintiff,  the  Bank,  as  the  last  endorsee,  had  obtained 
under  a  subse-  ^  judgment  against  the  defendant,  in  a  suit  which  it  had 

quent    liability  brought  on  the  note.     If  that  averment  be  true,  another 
(as    endorser,)        .^  ,  ,  ,  .  .        .      -i  •         i 

on  sQch  bill  or  ^Ht  on  the  same  note  couui  not  be  maintamed  by  the 
note,  pavs  it,  payee,  Of  endorsee,  against  the  obligor.     Whether  the 
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note  be  considered  a  bill  of  exchange,  or  only  an  ordina-     i^aU  Term 
ry  specialty,  all  the  le^g^aMlability  which  it  imposed  on        *83s, 
the  drawer  or  obligor,  to  the  payee  or  obligee,  was  trans- 
ferred to  the  Bank  by  ihe  endorsment,  and  w«s  merged 
in^the  judgment  which  was  obtained  by  the  Bank.     The 
payment  of  that  judgment,  and  even  a  reassignment  of  ^^^.  ^T^^lJ' 
the  note  to  the  plaintiff,  could  not  have  reinvested  him  i^ho  had  been 
with  his  preexistent  right  to  sue  on  the  note ;  but,  at  the  l^}^  ^^  ^ 
utmost,  could  only  have  entitled  him  to  a  suit  on  the  im-  sumpsit,  or  by 
plied  liability  resulting  from  the  payment,  or  to  the  be-  IroUnd^wrd' 
Tiefit  of  the  judgment  upon  the  principle  of  subrogation,   tbe  judgment. 
A  party  cannot  be  sued  twice,  availably,  on  the  same  li* 
ability  resulting  from  the  same  contract.     See  Lenox  vs. 
Proui,  S  WhciAoiCs  Reports^  520.     Schwing's  liability  on 
the  note  (to  the  payee)  Ivas  extinguished  by  the  judg- 
ment .     Transit  in  nm  judicatunt . 

But  the  fact  that  the  Bank  had  obtained  such  a  ju<1g-  A  plea  (of  Hu- 
ment  as  that  alleged,  would  shew  only  that  the  suit  could  JSJ'^'th^**^ 
not  be  maintained  in  the  plaintiff^s  name,  nor  upon  the  plaintiff '»  ao 
note.  It  does  not  tend  to  shew  that  the  siiit,  as  brought,  SSv^.aS^Aat 
on  the  note,  had  been  barred.  If  the  plea  had  relied  on  (**»'  the  prea^ 
the  judgment  as  a  bar  to  the  action,  instead  of  relying  on  ^ot)  the  only 

k  as  inducement  to  the  statute  of  limitations,  it  might  appropriate  ac- 

tion   would  bo 
have  been  good  and  effectual.     But  a  plea  of  the  statute  barred— is    in- 

of  limitations  cannot  be  sustain€fd  upon  the  ground  that  ■'^^^icnt 
it  avers  special  matter  which  shews  that  the  action  has 
been  misconceived,  and  that,  if  it  had  been  brought  on 
the  assumpsit  implied  from  the  payment  of  the  judgment 
it  would  have  been  barred  by  the  limitation  of  five  years. 
As  a  plea  of  limitation,  (and  in  that  character  it  must  be 
considered,)  the  fifth  plea  is  not  good,  and  therefore, 
though  it  contains  matter  which,  if  properly  pleaded, 
mi^ht  defeat  the  action,  nevertheless,  as  the  demurrer 
admitted  only  what  was  well  pleaded,  it  was  erroneously 
overruled  ;  and  the  judgment  thereupon  rendered  can- 
not be  sustained. 

Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  instructions   to 
sustain  the  demurrers  to  the  second  and  fifth  pleas. 
43 
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chanort.      Shackleford  against  Helm  and  Others. 

[Mr.  Crittenden  for  Plaintiff:  Messrs.  Morehead.and  Brown  for  Defendanto.] 
F«OM  THIS  Circuit  Court  for  Breckin ridos  Couittt. 
Oetoh$r%.  Chief  Justice  Robestsor  delivered  the  Optoion  of  the  Conn. 

A  ^^'^^ij^'*^-  The  jjlaintiff  in  error  enjoined  a  replevin  bond  which 
tSo  TSmoU^  •*«»  *«  principal,with  others  as  his  sureties,  had  executed, 
wealth's  paper  in  1821,  for  tt  debt  contracted  in  or  about  the  vear  1818 
for    his    specie    «.    •  .|i     n  *•    .    ^  .  ,  •       '    loiu. 

debt,  and  the  ""«  *>"'  alleges  that,  for  an  inconsiderable  consideration. 
fiSw'to*"*p^  ^^^  defendant  (Helm)  had  agreed  to  accept  the  nominal 
(ornroYeaten-  amount  of  the  bond  in  nolesof  the  Bank  of  the  Common- 
J^ii^hS  JuT  ^*^*>^*>'^'*>c*»^«''«afte"'wards  tendered  to  him,  but  refus- 
es dLhT'**'  ^  '  *"^  ^^^^  *  '^"''^*^'  payment  had  been  made  in  specie, 
aot  entM^!  b  ^^  "^^'^^^  »  «^«"«^*t  >s  sought  equivalent  to  the  amount  in 
•q«ity.  to  any  Commonwealth  paper  of  the  monev  so  paid  ;  that  exe- 
th«  •dvue»  la  <^"*'®"  n»a  issued  for  the  amoant  of  the  replevin  bond  ; 
pSpSf  w?to  *"^  *****'  therefore,  the  plaintiff  is  entitled  to  an  injunc- 
Uompcftom  t>on.  an<l  a  specific  execution  of  the  agreement  to  take 
«»;;^J«e«lnfhi.  depreciated  paper,  by  compelling  the  defendant  to  accept, 
debt.  for  the  residue  of  the  bond,  after  deducting  the  payment, 

the  money  value  of  Commonwealth  |>a|»er,  at  the  date  o( 
«^'"fi:»  '*!!''  allepd  tender,  or  by  rendering  such  other  decree  a. 
the  payment  of  »hould  be  deemed  most  equitable. 

IhlTdTr      '^^*  ""**!."  •■«•"»  *'•«  «'*«f  -ought  by  the  bill,  and 
tacbed  in   hii  require  proof  of  its  essential  allegations. 

tt4.™!  .  The*'«'";fe«fth««rc«itCourtperpetoatedtheinj«nc 
IjM  he  bringt  tion,  for  three  hundred  forty  one  dollars  fortv  three 
•.^.rT  r  -nt^-the  paper  value  of  two  hundred  seven^^  thl^: 
«mi-«|  fi.m  dollars  eighteen  cents,  when  the  latter  sum  was  paid; 
-and  for  one  hundred  eighty  seven  dollars  fifty  cents— 
If  a  complain-  *J*  P*?®""  ^»1"®  "*^°"®  hun<lred  and  fifty  dollars,  when 
ctm"t;"'.S  ;.''"**'""'"'«  Pf5J^  (each  sum  to  I«  credited  a.  at  the 
thing  that  wi  t'«»e  when  paid  to  Chhrles  A.  Wickliffe,  under  a  decree 

M^d  ftl  Tit  T,f 'f ;"  ':'''  ^"r  °"  *  '*'"  «»«•*  «>y  »'•«"' «"  •  creditor 
oMtertouMbe  ofthe  defendant,  for  attaching  SO  much  ofthe  debt  due 
winot  t  I'y  *^*  plaintiff  to  the  defendant ;)  and  dissolved  the  in- 
vim  Urn.        junction  for  the  residue,  with  damages  and  costs,  requir- 
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jDg  the  defendant,  however,  to  take  Cooimonwealtb  pa-     Fall  Term 
per  for  the  amount  remaining  due.  i  saa* 

That  decree  is  now  brought  up,  for  revision,  by  this    8kaeki€fQrd 
writ  of  error ;  and  the  plaintiff  in  error  complains— ^irsf,  ▼'* 

that  he  was  not  exonerated  by  being  allowed  to  pay  the  -  "*  ^^'-^ 
money  value  of  Commonwealth  pa|)er  at  the  time  of  the  if  a  case  b«af- 
alleged  tender ;  second,  that,  if  lie  pay  in  appreciated  ^*J^  ^^^ 
paper,  he  should  not  have  been  required  to  pay  interest ;  tht  co»t,^uU,if 
third,  that  interest  should  not  be  charged  on  the  amount  JSITthe  olai^ 
paid  Wickliffe,  from  the  filing  of  his  bill,  or  at  the  ut-  tiffin  this  court 
most,  from  the  date  of  his  decree,  and,/oiir/A,  that  the  ««•▼•» «»^ 
decree  for  costs  is  erroneous. 

These  grounds  will  be  briefly  noticed  in  their  numer- 
ical order. 

First.  The  alleged  tender  ha»  not  been  proved ;  and 
therefore,  the  plaintiff  has  oo  just  cause  for  objecting  to 
the  payment  of  Commonwealth  paper. 

Seamd.  As  the  plaintiff  should  do  equity,  a^  a  condi- 
tion of  relief ;  and,  as  he  has  withheld  the  Common- 
wealth paper,  he  should  pay  interest ;  for,  otherwise^  it 
would  not  be  just  to  compel  the  defendants  to  take  de- 
preciated paper  for  a  specie  debt,  unless  the  paper  had 
been  tendered  at  a  proper  time,  and  had  been  refused. 

Third.  The  plaintiff  was  not  actually  enjoined  by  Wick- 
liffe ;  nor  did  He  deposite  the  money  in  court ;  nor  has 
he  shewn,  or  even  alleged,  that  he  weA  prevented  from 
making  ordinary  use  of  it.  '  Wherefore  the  pendency  of 
Wickliffe's  suit  should  not  exonerate  the  plaintiff  from 
interest.  Nor  is  he  entitled  to  a  credit  for  more  than  the 
value  of  what  he  paid  to  Wickliffe,  estimated,  not  at  the 
date  of  the  decree,  but  at  the  time  of  the  payment. 

Fourth.  But,  as  the  plaintiff  obtained  some  relief,  and 
the  record  undeniably  shews,  that  his  bill  was  necessary 
for  that  purpose ;  we  are  clearly  of  the  opinion,  that  he^ 
and  not  the  defendant,  was  entitled  to  a  decree  for  costs. 

For  the  last  reason  alone,  the  decree  cannot  be  affirmed. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
for  costs  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  decree  to  the  plaintiff  in  error,  his  costs  in 
the  court  below ;  and  also,  that  the  defendants  pay  to  the  ^ 

plaintiff,  his  costs  in  this  court. 
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1833. 


chaiccert.     McCans  and  Wife  against  Board's  Heirar. 

[Mr.  Critlenden  for  Appdlaots  :  Veagm.  Merehead  and  Ero^vn  for  Ap]»cl« 

Ices.] 

From  the  CiRCtriT  Covrt  f»r  Breckin ribge  Couktt. 

October  S,         Judge  Nicholas  deliv^ered  the  Opinion  of  the  Court. 

Statement oftbe  In  183t,  Richard  Foard,  in  his  last  sickness,  made  a  nun- 

tSn'to"b€*de^  cupative  will— proved  and  recorded  since  his  death, — 

cidedi  by  which  he  devised  bis  whole  estate  to  iris  wife  during 

widowhood.     She   administered   on  his  estate,   and  in 

1825,  married  McCans.     Guardians  were  then  appointed 

'to  the  infant  children  of  Board;  at  whose  instance,  com- 

missioners  were  appointed   by  the  county   court,  and 

dower  allotted  la  Mrs.    McCans,  in  Ivis  real  estate  and 

slaves. 

.  On  a  bill  filed  against  her  by  the  infant  chUdren,  for 
settlement  and  distribution,  the  circuit  court,  consider- 
ing her  as  not  entitled  to  any  portion  of  the  slaves, 
ordered  those  assigned  to  her  for  dower,  to  be  surren- 
dered to  the  children;  and  the  correctness  of  that  portion 
of  the  decree  presents  the  only  question  that  need  be  par- 
ticularly noticed. 

In  support   of  the  decree,  it  is  contended,  cither  that 

the  slaves  passed  to  her  by  the  nuncupative  will,  and  fn 

that  case,  she  lost  them  by  her  marriage  in  breach  of  the 

condition  upon  which  they  were  devised  to  her ;  or,  if 

they  did  not  pass  by  the  will,  then  she  has  lost  all  claim 

to  them  by  failing  to  renounce  the  provisions  made  for 

her  by  the  will,  according  to  the  statute. 

aeal  estate  dees       ^^  ^^^*  estate  cannot   be  devised  hy  mincnpative  wilT^ 

ROC  pass  by  nun-  and  as  Our  statutes  have  converted  slaves  into  real  estate, 

empauvew  .      and  directed  them  to  pass  by  will  as  land,  there  is  but 

little  plausability  in  favor   of  the  first  position. 
Nor  do  slaves,      ^^^  ^^^^^  IS  entitled  to  more  consideration.  The  twenty 
^"^•1800  dl!  ^^^^^^  section  of  the  act  concerning  wills,  2  Dig.  1246,  de- 
tectingtlMttbejr  clares,  that  a  widow  not  making  a  renunication  of  hci* 
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husband's  will,  as  therein   prescribed,  ^^  shall  have  no  Pal^  Term 
more  ot  her  husband's  sUwes  and  personal  estate  than  is        ii»s». 

given  her  by  his  will."     At  the  time  of  the  passitge  of  Mcuans  ^c 
this  act,  slaves  were  personal  estate,  and,  as  such,  would  vs. 

pass  by  a  nuncupative  will.     Is  this  part  of  the  act  stiil  — o«*'<»  yg. 

in  force,  so  far  as  regards  this  question,  notwithstanding  jj^fng^'n  ^ 

subsequent   statutes  have    prevented  slaves  from   pasb-  tience, uie .. id- 

ins  by  such  will  }     We  are  inclined  to  think  not.     It  ^1^!!;^  t**"'** 

i   o      J  ^  ^         renounce  toe  De- 

Would  be  at  war  with  the  equitable  policy  u]>ou  which    queHti»oianutt- 

this  portion  of  the  statute  was  framed,  to  make  it  apply  ^°^OTertheili»l' 
to  any  dei»cription  of  proi)erty  which  it  was  not  in  the  ^QtitJed  to  be 
power  of  the  testator  to  jiass  by  the  description  of  will  g|"^!^ '  ^  ** 
which  it  requires  to  be  renounced.  It  would  be  to  thwart, 
ratiier  than  further,  the  legislative  intent,  if  we  were. to 
determine,  that  her  failure  to  renounce  a  will,  such  as 
the  law  does  not  allow  to  pass  slaves,  should  forfeit  her 
dower  claim  in  them.  In  one  of  two  ways,  she  certain- 
ly ought  to  escape  the  penalty  imposed  by  the  statute  for 
failing  to  renounce.  Either,  because  a  nuncupative  will  Is 
not  now  such  an  one  as  the  statute  requires  to  be  renounc- 
ed ;  or,  by  considering  the  act  concerning  wills,  of  1797, 
and  the  act  of  1800,  directing  slaves  to  pass  by  wills  as 
land,  as  in  pan  maleria^  and  to  be  construed  together  as 
one  act,  and  making  the  latter  a  re|ieal  of  so  much  of 
the  former  as  falls  within  this  subject;  nor  can  any  nov-> 
elty  be  imputed  to  this  mode  of  treating  the  two  acts. 
Nothing  is  more  common  than  for  courts  to  thus  blend 
together  different  acts,  or  parts  of  acts,  relative  to  the 
same  subject,  in  order  to  extract  an  operative  and  consis- 
tent legislative  intention  from  the  whole.  Infinite  mis- 
chief would^ensue,  and  the  legislative  will  would  be  as  of. 
ten  violated  as  fulfilled,  if  tiiis  were  not  done.  All  statutes 
upon  the  same  subject,  from  mere  necessity,  must  be  tak- 
en and  construed  together,  in  order  to  ascertain  the  legis- 
lative intention;  which  intention,  iii  all  rational  jurispru- 
dence, must  be  the  guiding  star  of  the  courts,  in  tticir  en- 
deavors to  achieve  the  true  application  of  legislative  rules. 
Former  rules,  of  ascertained  intent^  and  based  upon  an 
obvious  policy,  or  principle,  must  as  necessarily  yield  to, 
and  be  modified  to  suit  subsequent  enactions,  which  so 
far  alter  the  law  as  to  change  the  operation   of  the  rule, 
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Fall  Term    as  to  its  policy)  or  principle,  as  if  the  prior  rales  were 

18  3  3.       repealed  by  the  subsequent  in  express  terms,  or  as  if  they 

McCant  A^e.    ^^^^^  '"  direct  repugnance  the  one  to  the  other.     Every 

v*.  thing  that  has  been  enacted  upon  any  given  subject,  con* 

— ^     ^^\,  stitutes  altogether,  in  mass,  the  materials  from  which  the 

courts  are  bound  to  extract  a  true   legislative  intention, 

which,  in  all  its  different  modes  of  application,  shall,  as 

near  as  practicable,  be  consistent  with  itself. 

If  these  principles  be  correct — of  which  we  entertain 
no  doubt — there  can  be  but  little  room  for  dispute  as  to 
the  proper  solution  of  the  question  before  us.   For  there 
can  be  no  doubt  that  the  legislature,  blended  slaves  with 
personal  estate^   in  the  forfeiture  to  be  incurred  by  tlie 
widow,  for  foiling  to  renounce,  because  either  of  them, 
as  the  law  then  stood,  would  pass  by  a  will  that  would 
pass  the  other.     The  subsequent   change  of  the  law  in 
this  particular,  and  the  abstraction  of  slaves  from  the  ope- 
.  ration  of  a  nuncupative  will,  should  be  deemed  a  pro  tan- 
to  revocation,  or  rei)eal,  of  the  prior  law.  At  the  passage 
of  the  first  act,  the  widow  had  the  power  of  electing  to 
take  the  provision  made  for  her  in  slaves  by  her  husband's 
nuncupative  will ;  thence  the  propriety  of  restricting  her 
to  that  provision  unless  she  renounoed  in  reasonable  time* 
But  as  the  law  now  stands,  she  has  no  such  election  ;  she 
cannot,  as  in  this  case,  take  that  portion  of  the  provision, 
which  her  husband  intended  for  her ;  hence  the  proprie- 
ty and  necessity  of  saying,  that,  so  fiir  as  regards  slaves, 
the  twenty  fourth  section  of  the  act  concerning  wills,  no 
longer  applies  to  nuncupative  wills. 
Widow  Tetein-      As  the  off-setting  of  the  use  of  all  the  slaves  and  real 
ed  the   whole  estate,  against  the  cost  of  schooling,  clothing,  and  board. 
•laves,  and  pro    ing  the  children,  is  the  most  that  can  be  done  for  Mrs. 
^^en*—  the  ^^^*"^»  uijder  the  circumstances,  we  think  their  mutual 
income  and  ex-  demands  against  each  other,  should  be  closed  in  that 

S'tSlinst^'ch  ^*y>  "P  ^®  ^^^  ^^^  ^^  January,  1826.  If  any  of  ihem  have 
other.  For  their  lived  with  her  since  that  time,  she  should  receive  from 
t?SSd?^^  them  reasonable  compensation  therefor.  But  as  she  has 
their  part  aar-  not  sfiecifically  prayed  relief  over  against  the  children, 
^H  bi^^^ntit'S  ^^  ^*^®**'  guardians,  to  that  effect,  in  her  cross  bill,  she 
to  a  compenaa-  cauoot  obtain  it  in  this  suit. 

tion. 
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The  decree  must  be  reverged,  with  costs,  and  cause 
femandedy  with  directions  for  a  decree  to  be  entered, 
quieting  McCans  and  wife  in  the  possession  of  the  real 
estate  and  slaves  allotted  to  her  for  dower,  and  dismiss' 
log  the  bills  and  cross  bills,  with  costs,  but  without  pre- 
judice to  any  claim  of  McCans  and  wife,  for  the  board, 
clothing,  or  tuition,  of  either  of  the  complainants,  since 
the  1st  of  January,  1826. 


Fall  Term 

1833* 


Eubank  against  Hampton. 

[Mr.  HaDdOn  ibr  Appellant :  Mr.  James  Trimble  for  Appellee.] 
From  thb  Cibcvit  Covkt  roa  MoivTooMfiKT  Covittt. 

Judge  Underwood  delivered  the  Opinion  of  the  Court. 

In  1798,  Eubank  executed  a  bond  to  Yaughan,  for  the 
conveyance  of  forty  eight  acres  and  three  fourths  of  land, 
described  by  its  boundaries.  This  bond  Vaughan  assign- 
ed to  Creorge  Hampton,  the  appellee,who  mortgaged  the 
land  to  Jesse  Hampton,  in  1825.  While  George  Hamp- 
ton was  absent  from  the  state,  as  he  alleges,  Eubank  and 
Jesse  Hampton  came  to  some  agreement,  the  result  of 
which  was,  that  Eubank  conveyed  to  him  (Jesse  Hamp- 
ton) fifty  one  acres,  more  or  less,  in  discharge  of  the 
bond,  which  was  given  up  to  be  cancelled  by  said  Jesse, 
to  whom  it  had  been  delivered  after  the  execution  of  the 
mortgage,  but  without  any  assignment  thereon. 

The  deed  from  Eubank  to  Jesse  Hampton  reserves  a 
life  estate  in  the  land  conveyed,  to  Nancy  £])person,wife 
of  John  Epperson. 

The  mortgage  from  George  to  Jesse  Hampton  states, 
that  the  land  was  conveyed  to  the  latter,  for  the  purpose 
of  securing  him  against  loss  in  consequence  of  his  surety- 
ship in  a  debt  due  to  Martin. 

In  1826,  George  Hampton  filed  his  bill  against  Jesse 
Hampton,  Vaughan  and  Eubank,  charging  that  the  debt 
to  Martin  had  been  discharged,  and  praying  that  the 
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October  S. 


Snireyt  cannot 
be  made  with 
precise  accnim- 
cy,  in  the  nsti- 
al  modes : .  5  pr. 
ct.  is  a  cnstom- 
ary  allowaance 
for  variations. 

Where  a  par- 
ty was  bonnd 
to  convey  a 
specified  qnan- 
liiy  of  land — a 
tract  described 
by  its  bounda-^ 
nes  ;  >  v  hich, 
npon  a  survey 
made  by  order 
of  court,  was 
fonndtp  exceed 
that  specified 
quantity,  a  frac- 
tion more  than 
5  pr.  ct  :  held 
that  this  small 
variation  would 
not  justify  the 
vendor  in  with 
holding  the  sup- 
posed surplus  in 
making  the  con- 
veyance 
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Fall  Term     jg^^j  f^Qjjj  Eulmnk  to  Jesse  Hampton  might  be  cancelled^ 

y^^.,,^^       and  that  Eubank  might  be  compelled  to  convey  to  him, 

Eubank       according  to  the*  bond.    The  court  decreed   according  to 

Hamot  n       ^^^  prayer  of  the  bi)ly  and  Eubank  ap{)ealed. 

Eubank  objects  to  the  decree,  because,  he  says,  the 

Jl°^  ^l  boundary  mentioned  in  the  bond  includes  more  land  than 

conTey  a  tract  forty  eight  and  three  fourths  acres,  and  that  he  is  only 
ofland, describ-   ,       "^  ,    "  ^,     .  ...  r«.  ,  \. 

od  aa  contain-  hound  to  convey  that  quantity.     The  surveyors  report 

ing   »   certain  gliew's,  that  the  boundary  mentioned  in  the  bond,  con- 

<juantity,      and       .       1^  i        «  i  i         ^,       ,.>. 

by  boundaries,  tams  nity  One  acres,  one  rood  and  twelve  poles.  Thedif- 
accordin^o  the  f®*"®"^^  '"  quantity  is,  therefore,  two  acres,  two  roods  and 
boundaries; and  twelve  poles  only.  It  is  impossible  to  noake  a  survey  in 
thesurplM!'*^*'*  the  ordinary  methodof  surveying  with  precise  accuracy. 
Some  allowance  must  be  made  for  the  unevenness  of  the 
dee  Hm  entered  ff*"^""^*  **"<'  ^^^  deviations  of  Surveyors  and  chaincarriers 
on  the  land,  from  a  Straight  line  ;  in  consequence  of  which,  it  is  im- 
pos.JMk)n!  un-  possible,  in  the  usual  mode,  to  ascertain  tlie  exact  dis- 
der  an  execute-  tances  from  comer  to  corner.  The  excess  in  this  case  is 
vendor  cannot  '^"^  a  fraction  above  five  per  cent,  which  is  the  customa- 
resist  the  claim  ry  allowance.  The  difference  is  so  triflins,  that  we  should 

to   speciGc   ex~    ,*  i.         t     •       i  i  n 

cr^ution  on  ac-  be  averse  to  disturb  the  decree  on  that  account.  But,  up- 
count   of   the  q„  mature  consideration,  we  are  of  opinion,  that  the  ap- 

lapse  of  tune.  ,t         .      ,  ,  i-  .  « 

pellant  is  bound  to  convey  according .  to  the  boundary 

A  party    who   mentioned  in  the  bond,  and  that  he  cannot  reduce  the 
has  recently  re-  .  ^  .         '  ../..-*.    i 

coirnLsed  an  ob-  quantity  to  forty  eight  acres  and  three  fourths,   if  the 
vS^*canm)t^e"  **o*'"^lary  contains  more.     Eubank  objects  to  cincelling 
siu  the  claim  the  deed  from   himself  to  Jesse  Hampton ;  and  insists^ 
»^s  euiieness.       ^^^^  ^^®  appellee's  claim  is  stale,  being  of  more  than  twenty 
years  standing.  It  is  inferable,  that  the  land  was  improv- 
ed,  and  in  the  possession  of  George  Hampton.     If  that 
was  the  case,  the  staleness  of  the  demand  does  not  ope- 
rate asrainst  the  specific  enforcement  of  the  contract,  as 
.  this  court  has  frequently  decided.     But  after  the  appel- 
lant has  acknowledged  its  validity,  so  far  as  to  execute  it, 
at  least  in  part,  with  Jesse  Hampton,  and  when  this  ob- 
jection is  taken  for  the  first  time  in   the  answer  to  the 
amendatory  bill,  we  think  it  not  available  as  a  defence* 
When  Martin's  debt  was  paid,  Jesse  Hampton   had  no 
right  whatever  to  take  a  deed  to  himself.     True,  it  does 
not  appear,  whether  the  debt  was  paid  before,  or  after 
the  deed  was  executedc    Be  that  as  it  may,  Jesse  Hamp* 
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ton  could  not,  by  taking  the  deed  to  himself,  tliereby 
<;onvert  the  estate  in  which  he  had  no  intercbt,  except  as 
mortgagee,  iiKo  his  absolute  properly  disctiarged  from  the 
•equity  of  retlemption.  He  had  no  right  to  take  other 
estate,  or  a  less  quantity  than  Eubank ^s  t>ond  called  for. 
He  had  no  rrght  to  incumber  it  with  a  liftiv  estate  in  fav- 
or of  Mrs.  Epperson.  These  acts  of  Jesse  Hampton,  who 
has  permitted  the  bill  to  be  taken  for  confessed  against 
him,  well  authorize<l  the  court  to  set  aside  his  deed. 
That  being  done,  tlie  appellant  cannot  complain  that  he 
is  compelled  to  perform  bis  1>ond  in  favor  of  the  true 
proprietor. 

It  is  objected,  that  Mrs.  Epperson  and  her  husband 
were  not  before  the  court,  and  that  it  was  erroneous  to 
cancel  a  deed  under  which  she  was  entitled  to  a  life  es- 
tate in  the  premises  conveyed,  wlien  she  was  no  party. 
This  teas  erroneous,  and  for  that  cause  the  decree  is  re- 
Tersed,  and  the  cause  remanded,  for  the  purpose  of  giv- 
ing the  appellee  leave  to  amend  his  bill,  making  Epper- 
son and  wife  parties,  or  of  dismissing  without  prejudice* 
The  appellant  must  recover  his  costs. 


Fall  Term 

1888. 


Taylor  vs.  Brodrick.  t  w"".*, 

iHessn.  Morehead  and  Brown  for  Appellant :  vr-  Hord  for  Appellee.] 
From  thje  Circuit  Court  *^o»  Mason  Countit. 
Chief  Justice  Robertson  clelivered  tbe  Opinion  of  the  Court.         Oetoher%. 


The  appellee  sw»^  the  appellant,  in  a  writ  of  dower,  tintfe 
mhU,  Sfc,  and  declared  as  follows : — 

«'  Mary  Brodrick,  a  widow,  who  was  the  wife  of  Da- 
vid S.  Brodrick,  deceased,  by  Francis  '\\  Hord,  her  at- 
torney, comes  and  demands  against  Roliert  Taylor,  the 
third  part  of  six  lots,  or  thirty  five  acres  of  land,  with 
the  appurtenances  thereunto  belonging,  which  is  situate 
in  the  town  of  Washington,  on  the  east  side  thereof,  in 

44 


Suit  at  law  for 
dower-^Dec'n, 
deiiiaoding  dow 
er,  and  niaMoe 
profits —  held 
fluificient  for  the 
former  object, 
not  for  the  lat- 
ter. See  p.  847. 
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Fall  Term     the  county  of  Mason,  and  arc  known  on  the  plat  of  the 
l^^^       town  of  Washington,  as  lots  No.  110,   1^,  128,  12^, 
Taylor        130  and  131  ;  whirh  said  lots  and  parcel  of  land,  with 
Br^d  '  k       ^'*^  appurtenances  thereunto  helon<rinsr,  were  owned  and 
■ '  possessed  in  fee,  by  the  said  David  S.  Brodrick,  in  his 

life  time,  and  while  the  said  Mary  wa«?  his  lawful  wife; 
which  said  lots  are  now  claimed  and  possessed  by  Ro- 
bert Taylor,  who  claims  the  same  by  piirchasc.  And 
the  said  Mary  demands  her  dower  therein,  beinp  enti- 
tled thereto  hy  the  endowment  of  the  said  David  S. 
Brodrick,  deceased,  heretofore  her  hushnnd,  whereof 
she  is  deforced  and  hath  nothincr  &c.  ;  and  she  prays  that 
she  may  recover  against  the  said  Robert  Taylor  the  val- 
ue of  the  mesne  profits  arisinsr  from  the  use  of  the  undi- 
vided third  of  the  premises  of  which  her  hu«b«n<l  was  so 
seized,  as  aforesaid,  from  the  death  of  the  said  David  S. 

Brodrick,  to  wit,  from  the day  of  September,  1823, 

«p  to  the  rendition  of  the  judgment  herein  ;  which  she 
avers  is  reasonably  worth  one  hundred  dollars  a  year  •, 
of  which  she  hath  had  nothinsr,  although  the  said  Robert 
Taylor  has  often  l)een  requested  the  same :  wherefore 
Slc!" 
^^S'  Taylor  appeared,  and  pleaded,  that  David  S.  Brod- 
^^""^^  d^^  rick  had  not  die!  seized  of  the  lots.  A  demurrer  to  the 
jQdgrnenMn  the  ^ea  was  sustained  ;  and  thereupon,  Taylor  having  failed 
oovrt  below.  to^^^d  over,  a  jury,  sworn  to  enquire  of  damages,  re- 
turned >l^e  followinfir  verdict :— "  We  find  that  Davul  S. 
Brodrick,  hvhig  Jife  time,  (and  during  that  time  Mary 
Brodrick  was  h>v  wife,)  owned  and  possessed  lots  No. 
110,  127,  128,  129,  t«o  and  131,  in  the  town  of  Wash- 
ington ;  which  he  conveyed,  and  they  have  come  to  he 
owned  and  possessed  by  Rolien  Taylor,  under  him,  who 
now  lives  in  the  possession  thereof,  in  which  said  Mary 
Brodrick  is  entitled  to  dower."  Wh^reupon,  the  court 
rendered  the  following  judgment  : — ''  TVi^refore,  it  is 
considered  by  the  court,  that  the  plaintiflT  recover  against 
the  said  defendant,  according  to  the  finding  of  the  jury 
in  their  verdict  aforesaid,  one  third  part,  bv  metes  and 
bounds,  her  dower  in  the  lots  No.  110,  127,  128,  129^ 
130  and  131,  in  the  town  of  Washington,  which  came  to 
be  owned  and  possessed  by  the  defendant,  and  who  now 
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Hires  in  the  possession  thereof,  according  to  the  value  and    Fall  Term 
coiidtlioii  of  tlie  said  iolsat  the  Mte  of.  the  conveyance        is  as. 
Dia<fe  by  the  said  David  8.  Brodrick."       ^                               Taylor 
To  reverse  that  judgment,  this  appeal  is  prosecuted.          »-  ^*  •  ir 
Tiie  appellant  iui-ists,  that  the  count  is  insufficient  ;  ■— ^ 


the  plea  good ;  the  writ  of  inquiry  improper,  and  the 

judgment  vague  and  erroneous. 

First.    The  count  is  substantially  such  as  is  prescribed  Several  parcels 

in  ancient  forms.     See  2   Sauiid.  Rep.  44.     It  contains  *><"*'«»**  >■  P^^; 

II-  n  .  .        1        .  iession  m    the 

mucQ  that  is  superfluous ;  but  its  redundancies  are  not  game  teoant,  ^ 

such   as  to  vhiale  the  essence,,  which  is  good  and  suffi-  {J^n^^mar'ba 
cient  to  authorize  a  judgment  for  dower..   As  tliere  is  mciadedin  one 
only  one  demandant,  and  one  tenant^  holding  and  claim-  5^^^!  *^ 
ing.  all  the  lots,  in  the  same  town,  it  was  proper  to  in. 
elude  the  whole  in  one  suit ;  and  although  the  count 
may  not  allege  such  seizin  by  Brodrick,  or  such  a  de- 
mand hy  the  demandant,  as  wouUl  entitle  her  to  dama- 
ges, nevertheless,  it  is  sufficient  to  authorize  a  judgment 
for  dower,  and  no  damages  were  assessed  :  so  that  there 
is  no  sufficient  cause  for  objection  to  the  count. 

Second,  The  plea  is  not  good.  ^Vhether  the  husband  a  plea,  in  a 
died  seized  or  not,  is  not  material,  except  as  to  the  q"®S" .  J^jJ/*J{^/®^  , 
tion  of  damages.  And,  as  the  count  shewed  no  right  to  band  did  not  die 
damages,  and  did  not  allege  seizin  in  David  S.  Brodrick  f^^j.®^^^ 
at  his  death,  the  plea  was  immaterial ;  and  moreover,  it  teria]»  and  no 
could  not  be,  as  it  purported  to  be,  a  bar  to  the  action,  ^^^^^  *  **  ^^ 
even  had  the  fact  pleaded  been  material. 

Ifthe  appellant  had  enhanced  the  value  of  the  land  by  ^^^^f^*,^^ 
inaprovements,  that  fact,  properly  pleaded,  together  with  the  hasband,  4r 
a  purchase  from  Brodrick,  might  have  been  available  to  ^Q**|f|^^iand 
shew  that  the  api>eUee  wj|s  not  entitled  to  dower  in  one  by  improve- 
Ihird  of  the  land,  but  only  in  a  third  of  the  value  without  Jacto**  may**""?! 
such  enhancement.  pleaded,  4r  will 

-^,  .    ,      .       ,  .  II        ,-  I  •    I  be  available  to 

Tturd,  As  the  count  contains  no  allegation  wnicn  en-  ^.^rtail  the  al- 

titled  the  demandant  to  damages,  the  writ  of  enquiry  as  lotment. 

to  damages    was    certainly   irregular  and   unnecessary.  The  dec'n,  in 
At-  .        •.  .     ."^     ,      ,  ...     1-  r.^     '        dower,  contain- 

And  It  may,  also,  be  admitted,  that  the  hnding  ot  the  ju-  i„g  nothing  to 

ry  was  altogether  anomalous  and  uncalled  for   by  the  ^^^^^J^^a^^ 

law,  or  by  the  oath  which  was  administered  to  the  jury,  agee,  to  take  a 

writ  of  enqoiry 
WM  irregular ;  bat  the  verdict  being  for  the  dower  only,  not  for  any  damages,  may  be  di8< 
regarded,  and  Hie  jodlgaieiit,  on  the  default,  might  be  Buatained. 
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Fall  Term      BnC,  nevertheless,  as  the  defmilr  entitled  the  demandant 
^^^'^*        to  a  judgment  for  dower  in  Ihe  lots,  and  there  was  wo 
Taylor        verdkt  or  judgment  for  damages,  the  finding  by  the  ju" 
^f' .  *       ry^  should  be  considered  as  only  ail  unroeaninj;  and  in- 
oyierTAive  expletive ;  and  therefore,  the  judgment  is  as 
good  as  it  would  have  been,  hapd  il  been  pronounced,  as 
k  might  and  regularly  sfM>uld  have  been,  without  the  en- 
quiry by  the  jury,  about  matter?  res^pecting  which  there 
was  no  pro[>er  occasion  for  such  an  eiiquiry. 
A  judfemehr  for       Fourth.  The  only  remaining  question  is,  the  propriety 
fn^io\hTZt  «"d  8"ffitiency  of  the  judgment. 
of  the  land  at       The  proper  mode  of  rendering  a  judgment  for  dower 

the  time  vheti   y^     ^^^  settled  by  this  court,  in  tl>e  case  of  fVaiers  vs. 
It  wiia  convejr-  j  * 

ed  by  the  has-    Goochy  Manuscn'fi  Opinion  of  Fall    Terrriy  1832.       The 
^d,  IB  erro-  j„(|g(„e„t  j^  this  case  is  not  as  formal  as  it  might  have 
been.     But  the  only  substantial  objection  to  it,  is,  that  it- 
directs  an  allotment  according  to  the  value  of  the  lots 
<*  at  the  date  of  a  conveyance  by  David  S,  Brodriek.'*^     Had 
such  a  qualification  been  profYer,  the  time  to  which  the 
assessment  was  to  have  reference  should  have  been  fixed 
by  the  judgment,  and  not  have  been  left  to  the  arbUrium 
of  a  sheriff,  governed  altogether  by  facts  in  pais.     The 
conveyance   by   Brodriek    docs  not  appear,   nor  is  it 
identified.     But  the  restriction  as  to  time,  was  not  au* 
thorized  by  any  thing  in  tlie  record. 
If  the  valae  of       If  the  appellant  he  a  bona  ftde  alienee,  and  had,  since 
lo^d  isenhanc-    |jjg  purehasc,  made  improvements  which  enhance  the 
meats  inude  by   value  of  the  lots,  the  appetlec  would  be  entitled  to  dower 
Ter^&blnifid'e   '"  ^'X  ®^  ^^^^  of  the  bts  thus  improved,  as  would  be 
purchase   from    equivalent  to  One  third  of  their  value  at  the  time  of  allot- 
wfdo"*  will^b©   ^^^i^  had  there  been  no  melioration.     Such  seems  to  be 
endowed  of  so   the  settled  American  doctrine.     See  4  Keni^s  Com.  2nd 

will  be  equal  in   edttiony  67-8,  and  the  cases  there  referred  to. 

wlueto  A  ofthe       |f  ^|,^  ^^j^^  ^f  jj,^  1^,^^  j^^g  ^^^  |^^P  increased  by  such 

land  independ-  ...  „  .  • 

ent  of  those  iin-   aniehoratfons,  the  measure  of  the  appellee's  dower  would 

ilVu"t!^^' —  ^  o"^  third  of  each  lot  as  it  stands  at  the  time  of  ad- 
It  there  ts   no 

sttch  increase  of  measuiCT.ent.      And  such  should  have  been  the  judg- 

men^wmielbr  "™^"^  ^^  ^'^^  *^^"'*t'  ""*^««  >'  *^**'  '^^^"  shewn  that  the  val- 
*  of  each  par-  tie  of  the  lots,  or  of  some  one  or  more  of  them,  is  in- 
ant  relies  on  Wa  t^rcased  by  the  labor  or  money  of  the  appellant,  as  a 
improvement  of  bona  fide  alienee  from  the  husband  of  the  appellee.     But 
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there  is  not  even  an  intimation  in  the  rt cord,  that  any  FaH  Term 

one  ol  the  iotb  has  had  any  buch  auginenied  vuiue  lui-  m:id. 

parted  to  it.     And  consequently,  as  the  appellee  clain*ed  Taylor 

one  third  of  the  lots,  and  that  claiui  ».as  not  k)eeii,  to  ^    ^"'    l 

any  extent,  resisted,  or  in  any  way  luodihea    by  pioot,  ^          >    — 

the  proper  judgment  would  have  been  lor  onetniiuoi  n^ufa^p^Ld 'it  • 

the  iocs,  wiinout  any  qualitication  or  restriction.     Hau  aD<i  ^^^*i    ^^^ns 

tlie  lots,  or  any  oi  them,  been  enhanced  in  value  by  tlit  loy  ^  ju,y^  ^^^ 

appellant,  as  a  purchaser  irom  the  husband,  U  was  hisdu-  ^ttni.me  what 

-        V  .    .         I  \  \  ,  porllou   ot    ihc 

ty  to  aver  that  tact,  and  thus  have  shewn,  that  the  appel.  piopeit^  in  us 

lee  was  not  entitled  to  as  much  as  she  claimed.  Had  lie'hi-  "^P*"©**^^  stute, 

will  be  eqmva- 
ed  an  appropriate  plea  lor  tbut  purpose,  and  the  apptilee  leut  to  ..  ith- 
had  not  replied  to  it,  the  judgment  fchouid  have  been  ac-  <>«»  "^«  i"»P^ove 

*  »  J       o  Ujeiits  :         lor 

cording  to  the  plea  ;  or  had  an  is^ue  ol  lact  been  con.   v.  hich.tobeaj- 
cluded,  ajury  should  have  been  empaniieiied  to  try  it,  Jjd*^boiiiid«^bv 
and  should  have  ascertained,  from  proof,  the  value  ot  the  sheriti,  the 
each  lot  as  unimproved,  and  the  value  oi  each  as  im-  judgment. '  **^ 
proved,  {since  the  alienation  from  the  husband^)  and  thus 
iixed  the  true  standard  lor  admeasurement  ot  dower  : — 
for  example,  it'  they  found  that  a  lot  had  been  improved 
by  the  appellant,  as  a  bona  fide  alienee  from  the  a])pellee's 
husband,  and  had  ascertained  that,  without   such  im* 
provement,  it  would  be  worth  one  thousand  dollars,  but 
that,  as  thus  improved,  it  was  worth  two  thousand  dol- 
lars, the  appellee  should  be  endowed  of  one  sixth,  instead 
of  one  third,  and  the  judgment  should  be,  that  the  sher- 
iff assign  to  her,  by  proper  metes  and  bounds,  one  sixth 
in  value  of  the  land  so  improved — equal  to  one  third 
without  such  improvement.      The  proportion  oj  value  to  be 
allotted  for  dower^  mitst  be  fixed  by  Uie  juagnienl ;  ami  when- 
ever it  shall  be  less  than  one  third,  in  consequence  ot  im- 
provements, it  should  be  ascertuiuod  in  court,  upon  a  J«<5gn;ent     re- 
*  '  ,  *  verBcd,  becanse 

proper  issue,  or  in  consequence  ol  an  appropriate  j)lea.       it    may  (tbo' 

We  therefore  conclude,  that  the  judgment  of  the  cir-  peartLtTwiU) 

cuit  court  is  erroneous,  and  that  the  error  may  operate  operate  to  the 

injuriously  to  the  appellant.     The  judgment  must  be  re-  ^peJiant!^  ^ 
versed,  and  the  case  remanded. 
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Arbiteatioh  Coghill  et  al.  vs.  Hord. 

[Mr.  Beatty  and  Mr.  Ha|rgiD  for  Plaintifls  :  Mr.  Hord  for  Defendanu] 
FaoM  THE  Circuit  Court  roR  Mason  County. 

October  9,  Judge  Nicholas  delivered  ibe  Opinion  of  the  Court. 


Reference. 


The  award. 


ExeeptioDB. 


Award  set  aside 
in  the  circoit  ct. 


There  being  a  controversy  between  the  parties  to  this 
suit,  about  the  proprietorship  of  a  tract  of  land  and  other 
matters  pertaining  thereto,  they  agreed  to  submit  the 
same  to  arbitration,  and  with  that  vrew,  united  in  a  peti- 
tion to  the  circuit  court,  which  made  the  reference  ac- 
cordingly. 

The  arbitrators  returned  an  award,  in  substance  as 
follows  : — 

That  partition  be  made  between  the  parties,  in  which 
the  Coghills  were  to  have  two  thirds  of  the  whole  tract 
secured,  agreeably  to  its  intrinsic  value,  subject  to  a  de- 
duction of  sixty  six  acres  and  two  thirds;  and  that  the 
residue  be  allotted  to  Hord.  In  making  partition,  the 
share  of  Hord  to  be  so  laid  off  as  to  cover  the  parcels  of 
land  which  he  has  sold  &c.  unless  his  sales  shall  exceed 
.  his  quantity.  If  liis  sales  shall  exceed  his  quantity^  then 
it  shall  be  submitted  to  the  Coghills  to  elect  on  which 
of  the  parcels  sold  by  Hord,  their  share  shall  lie,  so  far 
as  may  be  necessary  to  give  them  their  quantity.  Or  if 
the  Coghills  shall  prefer  to  take  money  instead  of  land, 
so  far  as  their  share  may  fall. on  parcels  sold  by  Hord — 
then  we  award  that  Hord  shall  pay  the  value  of  such 
parcels.  We  also  award  that  each  party  shall  pay  their 
own  costs. 

Various  exceptions  were  taken  by  Hord,  both  to  the 
sufficiency  of  the  original  submisi'sion,  and  of  the  award, 
and  also  to  the  proceedings  of  the  arbitrators. 

The  circuit  court  having  quashed  and  set  aside  the 
award,  the  Coghills  have  brought  the  case  here  for  revi- 
sion. 
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.In  assigning  our  reaisons  for  afBrminsr  the  decision  of 
the  circuit  court,- we  shall  notice  only  one  of  the  various 
exceptions  taken  by  Hortl.  It  is  that  which  assails  the 
award  on  the  ground  that  it  is  not  final,  certain  and  con- 
clusive. 

This  exception  is  well  taken.  Waiving  all  objection 
to  that  part  of  the  award  which  says  the  Coghills  shall 
have  two  thirds  of  the  tract  secured  to  them,  without  say- 
ing how  it  is  to  be  secured,  whether  by  simple  release  or 
conveyance  from  Hord,  or  by  procuring  reconveyances 
and  possession  from  those  to  whom  he  had  sold,  we 
think  the  award  defective  in  not  having  prescribed  a 
time  within  which  the  Coghills  should  make  the  election 
allowed  them  ;  or  at  least  in  not  ascertaining  the  value 
in  money  which  they  are  allowed  to  take  in  lieu  of  the 
land  conveyed  by  Hord. 

This  case  is  wholly  unlike  those  we  have  been  refer- 
red to  in  support  of  the  award.  We  know  of  no  c»Be 
.  which  sanctions  an  award  as  final,  that  leaves  for  future 
adjustment  any  thing  that  does  not  lie  either  in  compu- 
tation or  admeasurement.  None  goes  so  far,  nor  would 
we  feel  inclined  to  follow  any  such,  if  such  there  be,  as 
sanctions  the  leaving  to  future  adjustment,  a  matter  so 
wholly  uncertain  as  that  of  the  value  of  property,  ascer- 
tainable merely  by  the  opinions  of  witnesses. 

The  order,  quashing  the  award,  must  be  affirmed, 
with  costs. 


Fall  Term 

1833. 

Curd  #c. 
vn. 
Lewis,       * 

An  award  mnat 
be  final,  certnin 
and  condnaive, 
or  it  may  beaet 
aside. 

Award,  that  a 
party  sball  bnve 
land  aecnred  to 
him,  or  hnve  its 
value  in  money, 
at  his  election  : 
this  is  not  cer- 
tain and  final. — 
The  time  .  in 
which  to  elect 
onght  to  have 
been  limited, 
and  the  vnlne 
of  the  land  in 
money,  ascer-  * 
tained. 

An  award  that 
leaves  any  thing 
for  fiitnre  ad- 
jn^tmept,  (oth- 
erwise than  by 
compotntion  or 
meosarement, 
canpot  be  SUB 
tained. 


116   860 


Curd  and  Others  against  Buford  Lewis,     chaxtcbrt.     ^  3r.1i 

U6_a» 
'^Messrs.  Morehead  and  Brown  for  Plaintiffs  :  M;.  Crittenden  and  Mr.  Hag- 
gin  for  Defendants.] 

From  the  Circuit  Court  roa  Muhlenburo  Couwtt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.         OetoberlQ. 

At  the  instance  of  the  defendant  in  error,  the  chancellor  Statement  of  the 
below  decreed  a  rescission  of  a  contract  for  land,  which  ^^^ 
he  (defendant)  had  bought  from  one  of  the  plaintiffs^ 
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Fall  Term  .  (Prince,)  and  perpetuated  injunctions  which  had  been 
16  33«  granted  against  two  judgments,  which  had  been  obtained 
by  others  of  the  plaintiffs,  against  the  defendant,  for  parts 
of  the  consideration  of  the  land;  and  on  crossbills,  which 
they  had  filed  against  the  assisrnor  (Prince)  decreed,  also, 
in  their  favor,  against  him,  the  sums  thus  enjoined  by  the 
defendant. 

This  writ  of  error  is  hrousrh*  to  reverse  the  decree  re- 
scinding; the  contract,  and  per|>etnatinv  the  injunctions. 
Several  objections  are  tirsred  a^^ainst  the  decree. 
Papers  not  ad-  First  On  the  hearingf  of  the  cause  in  the  circuit  court, 
reld'a^'thehl^r!  P^P^^^i  purporting  to  be  copies  of  bonds  for  titles  to  the 
ing  of  a  chance-  land  soM  by  Prince  to  Lewis,  were  rea<l,  although  their 
their o^nly'ef^ct  ft<l««is8i*>ility  was  objected  to  ;  and  the  plaintiffs  contend, 
waa  to  prove  that  the  court  erred  in  admittinsT  them.  That  those  docu* 
uhnshedTby^I  ments  were  not  such  as  the  defendant  had  a  legal  right 
ther  evidence—  to  use  on  the  trial,  this  court  does  not  doubt.  But  the 
reversed  for  that  equity  of  the  defendant  would  have  I>een  as  available 
^^^-  without  them   as  it  was  with  them.     There  was  ample 

proof,  that  a  sale  of  the  land  was  the  consideration  of  the 
notes;  and  the  only  object  bfusinij  the  copies  of  title 
bonds,  was  to  shew  that  there  had  be«n  a  sale.  That 
fact  was  indisputably  established  by  other  and  competent 
evidence. 
Tormersoit  for  Second.  It  appears,  that  another  suit  in  chancery,  be- 
the  same  cause,  j^^en  the  same  parties,  and  probably  for  the  same  pur- 
pose, had  been  instituted  by  Lewis,  long  prior  to  the 
commencement  of  this  suit,  and  had  been  in  progress  sev- 
eral years,  when,  a  short  time  before  the  filing  of  the 
bill  in  this  case,  the  injunctions  to  the  judgments  now 
enjoined,  had  been  discharged,  for  want  of  a  proper  pre- 
paration, in  reasonable  time;  and  two  of  the  answers 
averred,  that  that  suit  was  still  pending,  when  they  were 
filed.  Upon  this  ground,  the  counsel  for  the  plaintiffs  in 
error  insist,  that  the  circuit  court  eried  in  not  dismiss- 
ing the  bill  in  this  the  last  suit. 
The  pendency       The  pendency  of  a  prior  suit  in  chancery  may  be  plead- 

pf  a  prior  suit  ed  to  the   prosecution    of  a  subsequent  suit  in  chancery 
in  chancery,  be-   ,  ,    '  .  ,  ^,  .^        r«i_ 

tv/een  the  same  between  the  same  parties  and  upon  the  same  eq»nty.    1  tie 

parties,  for  the  ancient  practice  was  the  same,  when  a  suit  at  law,  and  a 
same  caase,  may    ,.,,..-,  ,.  . 

ht  pleaded  in  bill  m  equity  for  the  same  cause,  were  pending  at  the 
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"same  time.  But  the  modern  doctrine  is,  that  the  pendency    Fall  Term 

t)f  a  suit  at  hiw  cannot  be  pleaded  to  a  bill  in  chancery  ;^ but       18  3  3* 

4hat  the  only  proper  c6iiri»e  to  prevent  vt^xation  in  such  a 

case,  is,  after  answer,  to  apply  to  the  court  to  compel  the 

complainant  to  elect  to  proceed  either  at  law,  or  in  equi«- 

ty.      I  he  iiendeacy  of  two  bills,  for  the  same  cause,  and  cl^ancery.   Thd 
-/  i  •        .      I  ...  ,      ,         pendency  of  a 

oetween  tlie  satne  parties,  is,  however,  stul  a  good  pleft.  prior  suit  at  law 

But  in  thisc«se,  the  parties  have  not  presented  this  ^"®A^^*^ 

-matter  in  the  proper  mode.    They  did  not  plead  the  fact,  but  the  plaintiff 

but  relied  on  it  incidentally,  among  other-defences  on  the  ^^J^"*^o  ^^f^ 

merits,  in  their  answers.    They  made  no  motion  te  dismiss  ^  hich  he  will 

the  bill.     They  took  no  step  for  x>l)taining  a  decision  on  P"^^®®^  '^'**»- 

that,  as  a  preliminary  question.     They  have  not  even  £J.  of^  Srior^roit 

ed  the  bilLin  the  first  suit.     Moreover,  .this  suit  was  pre-  must   be    pre- 

fmred  for  a  hearincr  on  t-hc  merits,  and  was  so  heard  by  or^^motwiT'^ 

eonsent     Hence,  it  is  evident  that  the  objection  new  tirgw  dismjsfl,  as    a 

ed,  cannot  be  sustained.     Had  the  question  been  present*  <^4tion°A»  an 

cd  in  a  proi)er  manner.,  and  urged  at  a  proper  time,  the  incident, amonf 

chancellor  would  have  decided  it  before  the  case  was  pre-  rna?an^er*on 

pared  for  a  hearing  on  the  merits^  and,  if  he  had  ascertain**  ^^®  me^ts,   it 

*^.    .      ^  .  ■    •  •  •     •  ■        •  ...»   will  not  avail- 

ed the  facts  to  be  as  averred,  he  would  either  have  dismiss    Whdn  this  de- 

ed  the  last  bill^  and  left  Lewis  to  prosecute  his  first  done,  J^"^  Jj  j|"Jj 

or,  had  there  been  any  material  defect  in  the  first  bill,  he  lished,the '-han- 

migfit,  if  it  were  p  nding  in  h  s  own  court,  have  dismiss-  miflrthe^^^bfiiT^ 

ed  that,  and,  upon  the  payment  of  costs  by  Lewis,  have  or,  if  the  prior 

required  answers  to  the  last  bill.     Cooper's  EquUy,  275.  ^art!*^and  i/^! 

•Mlt^ord's  Pleadings  199.     But  after  this  suit  had  been  sub-  /prfiV,  he  may 

xnitted  for  hearins^  upon  the  merits,  and  especially  by  gai  of  that,"and 

consent,  and  after  the  first  bill  had  probablv  been  dismiss-  pprmitthecom- 

,.,.  .  .  .i  ."  ..I  p'ainant  to  p^o- 

ed.  It  would  not  be  cons^istent  with  equity,  or  with  chan-  ceedonhisnew  . 
cerv  practice,  to  regard  the  alienations  as  to  the  pendency  ^'**     ( j^'^/f^ 
of  another  bill.     There  could  be  but  one  available  de-  waives  the  d©!  - 
cree,and  it  is  not  material  in  which  case  it  was  pronounced.  ^^^\^^  ^J^^- 

Third.  The  vexatious  delays  in  the  first  suit,  (enjoining  ing. 
the  judgments,)  and  the  dissolution  of  the  injunctions  in    Extraordinary, 
that  case,  are  urged  against   the  equity  of  perpetuating  la^^pre^in^ 
the  injunctions  to  the  same  jtiilgments,   in  this  case.     It  *   cause,    and 
may  be  admitted,  that  the  judgment  creditors  have  been  char^'^of  th^ 

injonction,  are 
not,  in  general,  suflicient  groarids  for  denying  to  the  complainant  the  relief  to  which  he 
ahows  himself  entitled,  in  a  new  snit  opoii  the  same  onnity.  Shoald  an  assignor  become  in- 
aiklveat  io  the  mean  time,  and  the  assignee  thus  lose  by  the  delay,  the  ciccamstanoe  would 
be  entitled  to  consideration. 

45 
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Fall  Term     vnrearonaNy  harramd  by  delay,  and  by  anomalous  pro- 
1988.       ceedings.     After   the  judgments  had  been  enjoined  five 
^  '       years,  by  the  first  bill,  and  the  injunctions  had  been,  at 
last,  discharged,  because  the  alleged  equity  had  not  been 
•  maintained  by  proof,  it  was  certainly  irregular  to  enjoin 
4be  same  judgments  again,  by  a  new  suit,  and  upon  the 
Same  grounds.  Nevertheless,  that  which  was  so  irregular 
and  unjust<»when  it  occurred,  cannot, of  itself,  defeat  Lewis' 
right  to  a  final  decree  rescinding  the  contract,  and  perpet* 
uating  the  injunctions,  if,  upon  the  hearing  of  the  cause, 
auch  decree  was  otherwise  clearly  authorized  by  the  al- 
legations and  proofs.     This  case  should  now  stand  just  as 
the  first  suit  would  have  stood,  had  the  injunctions  been 
reinstated  in  tliat,   upon  a  supplemental  biii,  instead  of 
being*  as  they  were,  granted  in  this,  upon  an  original  billf 
Inexcusable  delay  in  the  preparation   of  the  suit,  might 
have  some  efiect  against  a  questionable  equity,  especially 
If  the   vendor  and  assignor    (Prince)    became  insolvent 
mce  the  judgments  were   first  enjoined.     But,  as  that 
fact  is  not  established,  there  would  be  no  utility  in  enquir- 
ing whether  it  could  have  had  any  essential  influence  up- 
on the  question  of  rescission  claimed  in  consequence  of  a 
want  of  title  in  the  vendor,  as  must  be  inferred  from  the 
record  as  now  presented. 
)      Fourth.  It  is  argued,  that  the  proper  parties  were  not 
made  ;  and  in  support  of  that  position,  it  is  said,  that 
Prince  was  not  a  party.     Prince  was  a  party.    The  sub- 
poena was  returned,  executed  on  him  ;  and,  as  he  failed  to 
answer,  the  bill  was  properly  taken  for  confessed  against 
him. 
TothecsrossbiYI       But  Henry  K.  Lewis,  an  assignor  of  one  of  the  notes^ 
of   a  "o^—  ^**  "^^  made  a  party,  and   did  not  answer,  nor  (as  far  as 
whose  jttdgmH  can  be  inferred  judicially^  from  the  record,)  enter  an  ap- 
flojoined"^apon  p^arance.    *He  should  be  deemed  a  necessary  party  in 
^«<l^3|.«fiA>n<t  such  a  case.     He  was  evidently  interested  in  the  coaitro- 
Ibr  Ind^miyi  versy,  and  might  possibly  be  injuriously  afiected  by  the 

^   iiDinediat*  decree.     It  is  true,  that  there  is  no  decree  aninst  hira. 
iMunior  IS  a  n^  «=■  • 

OMwaiy  party,     and  that  the  first  assifi^nor.  Prince,  has  been  substituted  io 

his  place,  by  the  decree.     But,  as  Prince  was  not  before 

the  court,  so  far  as  the  cross  bills  were  concerned  (there 

having  been  no  service  of  process  upon  him,  except  upos 
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the  original  bill,)  the  deeree  against  him,  upon  the  eroM 
bills,  may  not  secure  Henry  K.  Lewis  against  eventual 
responsibility  upon  his  assignment,  in  consequence  of 
.  the  decree  rescinding  the  contract,  and  perpetuating  the . 
injunctions. 

Although  the  decree  rescinding  the  contract,  could 
not  conclude  Henry  K.  Lewis ;  yet,  for  that  very  reason^ 
it  might  lay  the  foundation  for  litigation  between  him 
and  his  assignee,  in  which  the  facts  involved  in  this  auit^ 
could  he  again  tried,  and  might  be  so  decided  as  to  place 
the  assignee  in  a  condition  in  which  he  must  sustain  an 
irreparable  loss.  It  is  the  duty  of  the  chancellor  to  pre- 
vent such  consequences,  and  such  a  multiplicity  of  suits, 
whenever  it  can  be  done  by  requiring  all  who  may  be 
thus  interested,  to  be  made  parties,  so  that  the  whole  con- 
troversy may  be  finally  and  safely  adjusted  in  one  suit. 
Decree  reversed,  and  cause  remanded  ;  and,  as  Henry 
K.  Lewis  is  a  party  to  the  writ  of  error,  it  wiH  not  be 
necessary  to  issue  any  process  against  him  in  the  circuit 
court* 


35» 

Fall  Term 
lassr 

CM100U 

Robtrti. 


Caldwell  vs.  Roberts. 

[Mr.  CaDttinghBiiiy  and  Messrs.  Wickliffe  and  Wooley  for  Appellant :  Mr. 
CriUenden  and  Mr.  Monroe  for  Appellee.] 

From  the  Circuit  Court  for  Waihingtoit  Couhty. 
Jadg^e  Underwood  delivered  the  Opinion  of  the  Court: 


AvnrvptiT. 


October  9. 


The  Bank  of  Kentucky  recovered  a  judgment  against  Facts 
McChord,  Caldwell  and  Roberts.  McChord  w^as  the 
principal,  Caldwell  and  Roberts  were  his  sureties.  An 
execution  in  favor  of  the  Bank  was  levied  on  sundry 
slaves,  as  the  property  of  Roberts.  They  were  sold  by 
the  sheriff,  and  purchased  by  William  T.  Caldwell,  on 
the  23d  of  June,  1827,  for  one  thousand  one  hundred 
and  six  dollars  twenty  five  and  a  half  cents.  On  the 
same  day,  Roberts  receipted  to  Caldwell,  the  appellant^ 


of  i^ 
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'I'ia^/r    ?r  ^^'""^  ^""^'•^^  f^'^-ty  t^vo  dollars  ninety  seven  cenfs, 

-       ^-i--^  '"  part  for  whal  he  stands  indebted  to  nie,  in  the  case 

ealdwn      of  the  Bank  of  Kentucky  against  John  McChord,  Cnkl- 

.  W^l,.        ^"  »"d  mysetf—my  negroes  having,  this  day,  l>een  sold 

'^  —  to  pay  the  whole  debt." 

Roberts  instituted  this  action  of  assumpsit  against  hisio- 
•urety,  CaldwelU  for  the  purpose  of  retovering  a  moiety 
of  the  debt  paH  by  the  sale  of  his  negroes.     He  obtain- 
ed a  judgment  for  two  hundred  serenty  two  dollars  four- 
teen and  a  fourth  cents,  on  the  18th  of  May,  1632.  Cald- 
•  well  has  appealed. 
■  S^ttt?  «,;  ^.  Caldwell  insists  that  no  recovery  sirould  te  /.ad  against 
cution.vshowM  »»">,  because,  as  he  alleges,  and  as  the  facts  are,  Roiterta 
5.b!^''^«  levU  '^'""^""y  surreiulered  his  slaves,  and  was  anxious  that 
•don,  lold, and  they  shonW  be  sold  under  the  esecntion,  and  purclia-**! 
Zk^t'^  by  William  T.Caldwell,  the  father-in-law  of  both  Mc- 
^.d/ing.d^  Chord  and  Roberts,  and  the  father  of  the  appellant,  with 
A-nghterTforlife.  *  ^'*''  to.exeiupt  them  from  other  apprehended  Habili- 
W  '-vmh^^  "*?  '*  *"'*^^  '  *"**  because  the  slaves,  after  the  death  of. 
po»ifl^  of;   ^^illiam  T.  Caldwell,  had  been  restored  to  Roberts,  by 

^ft-'dSe^  T  "f  """  "^•'"*"'"''  *'"•'*"'  ^°''«"«  I'^ying  any  part  of 
■nt  received  the  '"*  "®bt  for  which  the  slaves  had  been  executed  and  sold 
Sd°b^"*M  otherwise  than  by  the  sale  of  the  slaves.  ' 

«««><ier  the  Se-  ''  seeins  that  William  T.  Cahlwell  made  his  wi/l  on 
^X^y"^  "'^  '4t''  «f  J"ly,  1827.  It  was  proved  and  admitted  ta 
S^dUffer  "^'^  ™*^°"*  '"  *''*^"g"«'  following.  By  a  claose  in  the  will, 
tie.  nit^^e^ol  the  testator  "  gives  to  his  daughter  Mary  Logan  Rob- 

C°been  uk'::  Tl  'Y'^^  ^'^'  "''^'  «"  «'"">'^  negroes  and  other  proper- 
fi»m    hiiu    by  *y  "®  "*"  K'ven  her  possession  of,  and  a  grown  neirro 

ccurety  (who  *'«""  »*  "er  mother's  death."  It  docs  not  certainly  an- 
^mrifcl,*^  J^Y'  """^  *''^  ''"''^'  ''''"•''  ""''«^'*  surrendei^d  for  sale 
wTmbite"' h°  """";'"'®<«8*'"t'on.  were  slaves  which  he  obtained  by 
owner  of  Ihl  ^".'^''e,  the  testator's  daughter.  Such  presumption  may 
fcA>^:;^;r  ^';;'J"f' ««'^' «"«<  therefore  it  may  be  inferred,  that  the 
~"  for.  '  ^ZT'r^^T  "'•  "•*  ?'«^«'  P'T^I'a^ed  under  the  execu- 
wm  fainr^"';  "'  T'"^  ""•'*'•  "'«  «''°''«  <^'»"«  of  the 

der  this  view  of  the  transaction    ^J''"/7^«»^f.  Up- 
most, under  the  will    -  lir  '  '^"'^rts  acquired,  at 
"«e  Will,  a  hfe  estate  in  the  slaves.     If  he 
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owned  the  fee  sioiple  at  the  time  they  were  levied  on,     Fall  Term 
the  nature  of  his  estate  has  been  changed  by  the  sale.        isss. 
He  has  surrendered  a  fee  simple^  for  a  lite  estate.     This       Caidwell 
must  be  regarded  as  prejudicial  to  him  ;  and  heiueythere  vs. 

is  no  ground  for  v^iewing  him  in  the  attitude  in  wLiich  — ■    ^^f^*' — 
the  ap))ellant  would  place  him  :  to  wu,  as  the  seeker  of 
contril)Ution  from  a  co-surety,  when  he  had  sustaiiu^d  no 
loss.  Roberts  made  out  amjde  consideration  upon  which 
to  recover.  . 

It  is  objected  that  Rol)erts  could  not  recover  against  ^®°*  °^  ^^^ 
Caldwell,  his  co-surety,  without  nrst  prosecuting  Mc-  compeJied     to 
Chord,  his  principal,  to   insolvency   by   legal   process.   P-^y '"e deot, or 
There  is  nothing  in  the  objection.    The  liability  ot  sure-  the  co-suretic» 
ties  to  contribute,  attaches  as  soon  as  one  of  them  is  ^V"^i  eutate- 
obliged  or  compelled  to  pay  the  debt.     Were  the  surety  tor    their    due 
paying  the  debt  required  to  wait  until  he  prpsecuted  the  ^'^.'^rboui'd  lo 
principal  to  insolvency,  the  consequence  might  be  the  pursue  the  prin- 
-  exoneration  of  his  co-surety  by  lapse  of  time.     Tlie  co-  ^"rwowse  to 
surety   mi§^  l)ecome  insolvent  pending  the  litigation,  ^^^i"* 
By  suclr-means  and  doctrines,  a  total  loss  might  fall  on 
the  surety  paying  the  debt,  which  it  is  the  object  and 
policy  of  the  law  to  prevent. 

It  is  said  that  the  verdict  and  judgment  are  for  too  ^  verdiet  and 
much.     The  half  of  the  sum  for  which  the  slaves  sold,  &mSe^flf 
is  five  hundred  fifty  three  dollars  twelve  and  three  fourths   ^^'^  *^«°^«)  too 
cents      Deduct  from  this  sum  the  three  hundred  forty  Sj^ent^^und 
two  dollars  ninety  seven  cents,  paid  by  Caldwell  to  Rob-  ^^^^^new  trial, 
arts,  on  the  day  of  sale,  and  there  will  remain  two  bun-  minimis    non 
dred  ten  dollars  fifteen  and  three  fourths  cents,  which,   *^«**'*"^^- 
with  interest  up  to  the  date  of  the  verdict,  shoidd  have 
limited  the  extent  of  Roberts'  recovery.     Tested  by  this 
criterion,  the  verdict  and  judgment  are  for  seventeen 
cents  too  much.     This  excess  is  of  such  a  character,  that 
the  maxim  de  minimis  non  curei  Ux  embraces  it.      The 
costs  of  a  new  trial  would  probably  amount  to  twenty 
times  as  much,  and  before  the  ensuing  term,  the  interest 
accruing  would  have  exceeded   it    more  than  eighteen 
times.     See  Luckett  vs.  Clark  and  Jliukrson^  Litt.  Sel  Ca. 
1 80,*  and  Smith  vs.  Surber^  2  Marsh.  450. 
Judgment  affirmed,  with  costs  and  damages. 
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Fall  Term 

1839. 


Covenant.       Fowlet  ct  ul  VS.  The  Commonwealth, 

for  the  use  of  Taylor. 

[Mmiiv.  Sandcun  and  Depew  ibr  Plaintifik :  Mesan.  Morebead  and  Bfown 

for  Defendant.] 

Fbom  the  Circuit  Couht  ron  CampbsipI,  Couktt. 

OeMer  10.         Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Groiroda  of  the  This  18  an  action  of  covenant  against  a  sheriff  and  his 
sureties,  for  an  alleged  breach  of  his  official  bond,  in  hia 
failing  to  account  for  fee  bills,  which  he  had  received 
for  collection  from  Taylor,  as  clerk  of  the  circuit  and 
county  courts  of  Campbell  county. 

The  assignment  of  errors  presents  only  two  questions 
worthy  of  contiideration  :  Jirsty  the  sufficiency  of  the  dec- 
laration ;  secondy  the  sufficiency  of  a  plea,  No.  5. 

Clertai  aro  to       The  declaration  avers,  that  the  fee  bills  were  received 

Kia  into    the  '>y  ^1^^  sheriff,  on  the  22d  of  September y  1825,  and  that  be 

l^ds   of   the  ii  had  not  accounted  for^  and  paid  //i«m,  at  such  rtmc,  and  tn 

lecuou,   before  ^ticA  manner j  as  is  directed  by  lavo^  ,  No  sufficient  breach 

theiatof  AprU,  \^  assigned.     The  law  made  it  the  duty  of  the  clerk  to 
Snniiuilv  I   und  *  , 

then  the  aberiif  deliver  his  fee  bills  to  the  sheriff  before  the  1st  of  April  \ 

iaboaudto  ao-  ^nd  also  made  it  the  duty  of  the  sheriff,  when  the  fee 

ooont  for  them,  ,        '^  #.  ■ 

on  or  buforethe  bills  had  been  thus  delivered,  to  account  for,  and  pay  the 

foLwing!'^''^?  fees,  on  or  before  the  1st  of  October  succeeding  the  dc- 

the'  aheriff  re-  livery. 

ceivea  them  af. 

ter  the  lat  of       Although  the  sheriff  and  his  sureties  may  be  liable  for 

be^^equiredrio   ^^  ^*''*  which  he  voluntarily  received   for  collection 

account,  in  a  vvhen  he  was  not  bound  to  receive  them,  nevertheless, 

they  are  not  responsibie  for  his  failure  to  account  for, 

Where  a  aher-  and  pay  the  fees,  "''  on  or  before  tlie  first  sof  October*^ — or 
iff  received  fee    ,     ,  *^  ."^      ,  .  .      v  .  •     j-      ,  j  l. 

bills  for  coUec-  (what  18  tbe  same  thing)  *>'  ai  such  time  as  is  dirtcUd  ay 

tion  npir  the  /ai0"-*which  is  '^  on  or  before  the  \st  oj  Oclober^^  succeed- 

and  ia  sued  for  ing  the  delivery  by  the  clerk,     'ihere  is  no  averment 

fiiiiing  to    ee-  that  the  sheriff  failed  to  account  for,  and  pay  the  fee  bills 

eonnt,  an  aver-   ,  ...  »  »    * 

ment  that  be  iQ  a  reasonable  time. 
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Wherefore,  the  declaration  does  not  «hew  that  the  ^»**  Term 
sheriff  had  heen  guilty  of  any  breach  of  official  duty,  or        '  S83- 
of  any  implied,  or  express,  undertaking.  Million 

It  niay  not  be  improper  to  suggest,  that  the  record  ca- 
shews, that  the  sheriff  underto<)k  to  account  for  the  fee  — -*^-*-  *.!- 
bills  within  six  months.  ?/^  "^*  P?yJ^<^- 

«..       *.r  t  1       i.       «  •■■  ■■      directed 

Plea  No.  6  avers,  that  the  fee  bills  '^  were  on  persons  by  law/'  tHiiog 

who  were  insolvent,  and  also  on  persons  who  were  non-  J^^^^nf  to*an*aI 

residents  of  the  county  of  Campbell."     It  does  not  aver,  verment  that  he 

that  all  the  persons  were  either  nonresident  or  insolvent;  j'  JJJ*  ^l^^of 

nor  that  none  of  the  fees  were,  or  could  have  been,  col-  ^*^'-  w  no  gnf- 

lected  by  the  sheriff.     The  plea  is  insufficient  because,  ^'^"    '^^ 

admitting  every  allowable  deduction  from  it,  a  cause  of  may  ^e  Taken 

action  may,  nevertheless,  have  existed.  ■*  *'■«»  ^^^  yet 

Judgment  reversed,  and  t»tuse  remanded,  with  leave  action  remain, 

to  amend  the  declaration.  "  *^^' 


Million  vs.  Riley  et  dl.  Encrnw. 

[Mr.  Owsley  and  Mr.  Caperton  for  Appellant :  Mr.  Turner  for  Appdlees.] 
Fbom  the  Cikcvit  Court  roK  Madibon  Covkty. 
Judge  Nicholas  delivered  the  Opinion  of  the  Court.  October  10 

This  is  ao  appeal,  by  Million,  from.a  verdict  and  judg-  Verdict  and jndg 

mcnt  in  ejectment,  rendered  against  him,  in  favor  of  the  ""®"^  "*  ?^' 

II        •     iQoa  ""*"*»  ""^  ftp- 

appellees,  m  18SS.  peal.  ^ 

On  the  trial,  it  was  proved  by  \he  plaintifts,  that,  about  Evidence  in  the 
forty  years  before,  Isaac  Burgen  took  possession  of,  and  ^^!^.  *>«'ow;— 
improved  the  land  in  contest.     After  his  death,  the  pos*  conit,  rejecting 
session  was  continued  by  his  four  children  and  heirs,  till  t^^^*  approve 
between  i5  and  30  years  before  the  trial  ;  when  Charles 
B-urgen  took  possession,  claiming  it  as  his  own,  nmler 
the  heirs  of  Isaac  Burgen,  and  that  he  held  it  until  1808, 
when  Million  took  the  possession,  under  an  executory  '* 
contract  of  purchase  from'  Charles  Burgen  ;  and  had  re- 
tained it  ever  since.     On  the  16th  of  June,  1826,  several 
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Af  soon  as  an 
ex*on  comes  to 
the  hiinds  of  the 
sheriff,  the  d^ 
feiidant's  estate 
is  in  lien  for  the 
amount  ;  and  if 
be  convey  land 
which  is  after- 
wards levied  on 
and  sold  ander 
the  ex 'on,  the 
sale  by  the  she- 
riff, has  relation 
back  to  the  time 
when  the  exe- 
cntion  came  to 
his  hands,  o- 
verreaches  that 
made  by  the  de- 
fendant, ,$'  pas- 
ses  the  better 
title. 

I  The  land  which 
a  defendant  in 
an  ex*on  was 
bound  to  con- 
vey, is  not  ex- 


executions,  in  the  names  of  difTerent  persons,  against 
Charles  Burden,  were  placed  in  the  handii  of  the  sheriff, 
which  he  levied  on  the  land  in  contest,  on  the  5th  of  Au- 
gust, 18^6,  and  thereafter  sold  and  conveyed  it  to  Riley, 
the  lesisor  of  the  plaintiff,  as  the  property  of  Burgen. 

The  defendant  then  gave  in  evidence  a  patent  for  the 
land,  to  flenry  Fields,  and  a  hond  from  Burgen  to  Mil- 
lion, therefor,  executed  in  1823.  He  also  produced,  and 
offered  in  evidence^  a  deed,  for  the  land,  to  him,  from 
Charles  Burden,  executed  on  the  22i\  July,  1826,  avow- 
ing his  object  to  he  :— firsts  to  shew  that,  in  coaipliance 
with  the.  hond,  the  le<fal  title  had  been  transferred  to 
'tiirri  before  the  levy  or  sale  under  the  executions,  and 
that  therefore  nothing  passed  by  the  sherifTs  sale  and 
deed  to  Riley.  Second  :  to  shew,  by  other  evidence, 
that,  before  the  executions  emanated,  Riley  had  notice  of 
Alillioii^s  purchase,  and  that  he  had  paid  for  the  land. 
Third:  to  shew  that,  at  the  time  of  the  sheriff's  sale,  he 
was  in  the  atj  verse  possession  of  the  laud,  claiming  it  un- 
der the  deed  ;  and  for  the  further  purpose  of  shewing 
the  extent  of  his  possession.  The  court  refused  to  ]>er- 
mit  the  deed  to  be  read,  and,  as  we  think,  properly. 

The  executions  having  come  to  the  sheriff's  hands  be- 
fore the  conveyance  from  Bqrcren  to  Million,  they  there- 
by obtained  a  prior  lien,  wiiich  necessarily  caused  the 
subsequent  sale  and  conveyahce  to  Riley,  to  overreach 
and  avoid,  by  relation,  the  conveyance  to  Million,  Such 
has  been  the  uniform  effect  given  to  subsequent  levies  and 
sales  under  executions,  when  they  came  to  the  hands  of 
the  officer  prior  to  the  alienation  of  the  defendant.  This 
is  most  obviously  indis^^ensable,  in  order  to  effectuate 
the  lien  in  favor  of  the  execution,  secured  by  statute, 
from  the  time  it  reaches  the  officerV  hands. 

T\m  case,  however,  is  attempted  to  be  distinguished 
from  the  ordinary  one,  inasmuch  as  the  defendant,  by  his 
conveyance,  was  merely  effectuating  a  prior  sale,  made 
Icing  before,  and  which  he  was  legally  and  morally 
bound  and  compellable  to  do.  This  might  have  consti- 
tuted a  reason  witb  the  legislature,  for  allowing  the  dis* 
tinction  contended  for  ;  but  as  this  has  not  been  done, 
we  cannot  take  upon  ourselves  to  create  it,  in  the  ab-> 
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'^ence  of  all  expressions  in  the  statute  to  nuthorize  «iiy  FaU  Term 

9uck  restriction  of  tUe  lien.ailowedto  executions.  i  sss. 

Neither  could  it  a>raii  the  defendants  any  tiling,  to  j^iuian 

prove,  in  this  action  at  law,  that  Riley  had  notice  of  his  vs. 

ptirahase..If  it  pjaces  him  in  such  an  attitude  as  will  in-  3*^  *'  •*!. 

(luce  the  chancellor  to  make  him  surrender  the  legal  ti-  f."P^  ?o>n  the 

1I0I1  01  the  <tTA» 
tie  to  the  defendant,  still  for  the  purposes  of  this  suit,  it  cation. 

does  not  divest  the  title,  nor  did  it  obstruct  him  from  ob~  Notice  of  an  a* 

taiuinz  it,  through  the  sheriff's  sale  and  conveyance.        ^^^y  ^^  "*** 
«,.  11  ^1  ......        effect  thd  nghta 

Whatever  W43  the  character  of  the  possession  held  by  of  a  party  in  a 

Million  at  the  time  of  the  levy  and' sale,  can  have  nothing  *"*''•*  l*'^- 

to  do  with  their  validity.    At  the  time  the  lien  attached, 

the  possession  was  amicable,  and  it  is  to  that  time,  that 

the  sale  has  relation.      Its   validity  must  be  tested  by 

matters  as  they  then  stood. 

We  cannot  perceive  any  purpose  of  substantial  benefit  Not  error  to  xe- 
to  the  defendant,  in  using  the  deed  to  prove  the  extent  J^adeed  .^hen 
of  his  possession,  h  did  not  conduce  to  shew,  that  he  to  prove the'^ex- 
was  not  in  possession  of  any. part  of  the  land  sued  for.       **"**  ^^.  <^®^> 

It  is  further  contended,  that  the  deed  was'  admissible  could  not  show 

for  the  purpose  of  placing  the  defendant  in  the  attitude  i^^i!*® '^"^  "^J. 

.  1  I  I  •        .  •  t  ,       '°  poMcssion  of 

of  a  purchaser,  and  enabling  him,  as  such,  to  contest  the  the  land  sued 

validity  of  the  sale  to  Riley,  on  the  ground  of  fraud  oa    ^' 
W\h  part  of  the  creditors,  in  having  their  executions  lev- 
ied on  tills  property,  which  it  is  insisted  the  jury  mi(;ht 
have  inferred.     But  we  see  no  room  for  any  such  infer- 
ence.    There  was  no  proof  to  authorize  it. 

A  deed  froai  Field,  the  patentee,  to  Isaac  Burgen,  and      Further  evi- 
another  from  three  of   the  four  heirs  of  the  latter  to  ^^^^H^  "^ 
Charles  Burgen,  for  the  land  in  contest,  were  read  in  the  conrt    b^- 
evidence  ;  and  it  was  proved,  that  the  four  heirs  of  Isaac    *^*^' 
Burgen  are  still  living,  and  that  they  were  all  of  age 
twenty  ycari  before  the  trial. 

Upon  this  proof,  the  court  instructed  the  jury^  in  ef- 
fect, that  if  Million  acquired  the  possession  under  an  ex- 
ecutory contract  of  purchase  from  Charles  Burgen,  he 
was  estopi^ed  from  denying  that  the  title  was  in-  Burgen, 
and  that  the  proof,  if  believed,  shewed  a  right  to  recov- 
er- It  refused  to  instruct  the  jury,  at  the  instance  of  de- 
fendant, that,  under  the  proof,  they  should  find  for  the 
plaintiff  only  three  undivided  fourth  parts  of  the  land, 
46 
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Fall  Term    .    The  circuit  court  has'  been  justified,  in  argument,  for 

^^^^^      the  giving  and  refusing  these  instructions,  mainly  on  two 

^    JUiUion       grounds  :  viz.  the  right  of  the  jury  to  presume  a  convey- 

^    ^-  ance  from  that  heir  of  Laac  Bnrgen  from  whom  no  con- 

-^ — ■ — '-  veyance  was  prochiccd,  and  the  estoppel  upon  Million 

to  deny  Charles  Burgen's  title. 
Xirantfl,  which,       We  do  not  concur  with  the  counsel  entirely  in  these 
boc^uTmay  be  views.  There  Was  no  contract  of  pnrrhaseproved  between 
preram«d  after  Charles  Bnrcren'and  the  heirs  of  Isaac  Burgen,  other  than 

tiveotv      'veflvS' 

possession;  are  that  evidenced  by  the.  deed  executed  by  three  of  them,  in 

grants  of  tn<?or-  |816.      Nor  is  tfiere  anv  other  circumstance  in  proof, 
fioreal  herediU   ^  .  .  ■     ■      .  .  \      .    ^  -  . 

amente.     If  a  from  winch  the  jury  might  mfer  a  conveyance  from  the 

*^*1  ^^  ^  JT  other  heir,  upon  a  possession  of  twenty  years.     Grants 
can  ever  be  pre-  are  presumed  after  twenty  years  possession,  as  we  are 
a&the  niM)n"a  **^'^  ^^  *'*®  books  ;  but  they  arc  a  species  of  conveyance 
possession     of  technically  applica^^le  to  incorporeal  hereditaments  alone; 
fwB.  ^^    ^^^  ^"^  ^^^  books  are  so  to  be  understood  when  treating  on 
this  subject.    These  presumptions  in  favor  of  incorporeal 
liereditameots,  are  created  by  the  courts,  in  analogy  to, 
and  in  aid  of,  the  statute  of  limitations,  bringring  within 
its  operation  a  large  class  of  cases  not  embraced  by  its 
letter,  and  which  otherwise  would  not  receive  the  bene- 
fit of  its  protection.     But  if  a  conveyance  of  the  entire 
fee  simple,  from  the  true  owner  of  real  estate,  can  ever 
be  presumed  from  mere  length  of  possession,  wHhont 
other  circumstances  to  aid  the  presumption,  it  cannot'be 
in  less  than  thirty  years.     To  presume  a  deed  in  less 
time,  would  manifestly  confound  all  distinction  between 
the  difierent   periods   allowed  for  making  entry,  and 
bringing  a  writ  _of  right.     Peaceable  enjoyment  of  real 
estate  for  twenty  years,  claiming  it  as  one's  own,  is  no 
doubt  pnma  facie  evidence  of  absolute  and  ri$rhtfirl  own- 
ership.    But,  like  all  such  evidence,  it  remains  good  on- 
ly until  the  contrary  is  shewn.    'It  is  very  difierent  in  Us 
effect  from  the  presumption  of  a  conveyance  from  the 
true  owner,  which  is  measurably  susceptible  of  disproof* 
'  A  party  in  pos-       If  the  instru(^tion  had  l>een,  as  coini!«el  seem  to  treat  it, 

IT^tttoppId^o  *"^  ^^  ^^^  ^^^^^  probably  intended,  that,  as  Million  en- 
deny    the  title 

t>f  him  under  whom  be  entered.  But  where  the  land  is  claimed  under  a  shoriflTs  deed,  the 
tenant  is  not  estopped  from  Rhewing,  that  the  title  of  the  defendant  in  the  ezecotioD,  was 
enly  equitable,  and  was  not  subject  U>  said  under  execution. 
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tered  under  an  executory  contract  with  Burgen,  he  was 
estopped  to  deny  Burgen's  title,  it  could  not  have  been 
caviled  with.  But  the  instruction  is,  that  Million  was 
estopped  from  denying,  that  the  title  was  in  Burgen, 
which  differs  materially  from  the  other.  Burgen  himself, 
if  he  had  been  in  the  actual  possession,  wpuld  not  have 
been  estopped  from  shewing,  that  he  had  not  a  legal-  or 
even  vendible  title  to  the  wholis  or  any  part,  of  the  land.- 
Neither,  therefore,  can  another  holding  under  him,  as 
Million  did,  be  estopped.  It  would  have  been  perfectly 
com|Ment  for  either  of  them  to  have  shewed,  that  Bur- 
gen held  the  wliole,  or  any  part,  by  executory  contract 
merely. 

But  as  there  was  no  such  proof  made,  we  do  not  think 
the  case  should  be  reversed  for  such  verbal  inacura- 
cy  in  the  frame  of  the  instruction.  It  must  be  under- 
stood, as,  not  inhibiting  the  making  of  proof,  but  the  im- 
proper use  of  the  proof  made.  The  bill  of  exceptions 
states,  that  it  was  proved,  ^4hat  Charles  Burgen  came  in- 
to possession  under  Isaac  Burgen's  heirs,  and  continued 
ii¥  possession  of  the  land,  claiming  it  as  his  own,  until 
T823."  This  is  the  whole  statement  of  the  proof  as  to 
the  manner  of  his  holding.  There  is  nothing  in  it,  which 
indicates  that  he  looked  to  Burgen's  heirs  for  the  title.y 
The  statement  is,  that  he  held,  claiming  it^as  his  own. 

Though  a  defendant  in  an  execution  is  not  estopped 
to  shew  the  nature  of  his  title,  in  order  to  manifest  that 
it  is  a  mere  equitable  one,  dr  otherwise  not  vendible  un- 
der execution,  yet,  w€  deem  him  estopped  from  shewing 
a  superior  outstanding  title  in  another,  merely  for  the 
purpose  of  defeating  the  recovery  of  the  purchaser  uti- 
.der  an  execution,  without  manifesting  any  connection 
between  him  and  such  title.  It  is  not  necessary  that  the 
purchaser  should  have  the  superior  legal  title,  to  enable 
him  to  recover  from  the  defendant  in  the  execution.  ^  It 
is  enough  that  the  title  of  the  defendant,  such  as  it  was, 
good  or  bad,  was  vendible,  and  that  the  purchaser  has 
acquired  it.  A  contrary  doctrine  would  subject  purcha- 
sers, often  tioies,  to  infinite  trouble  and  inconvenience. 
To  deduce  title  from  the  patentee,  by  regular  legal  proof, 
is  generally  accompanied  with  much  difficulty  ;  and  it 
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may  well  happen,  tliat  the  knowledge  of  the  mode  of  dO' 
ing  it,  is  locked  up  in  the  defendant's  own  breast.     On 

Johnson  ^c.    ^^^  other  hand,  we  can  perceive  no  injury,  inconvenience 

vs.  or  injustice)  that  can  ensue  to  the  defendants,  from  the 

heirsXc'^'  rule  here  prescribed.     He  has,  or  is  justly  presumed  to- 

"'"  have,  full  knowledge  of  his  own  title  and  its  mode  of  de- 

rivation. If  it  is  a  mere  equitable  one,  or  one  which, 
from  any  cause,  is  not  subject  to  execution,  he  ought  to 
be  able  to  shew  il,  and  will  not  be  <;stoi>ped  from  so  do- 
ing.    The  burthen  of  the  proof  properly  rests  on  him. 

Taking  the  instruction,  therefore,  as  speaking  in  re- 
ference ta  the  case  as  it  tlien  stood  before  the  Jury,  it 
m^ant  nothing  more  than  that  the  defendant  was  estopped 
from  relying  up?»n  the  sujierior  title  shewn  to  be  in  one 
of  the  heirs  of  Burgen,  to  defeat  the  plaintiflPs  recovery^ 
to  the  extent  of  an  undivided  fourth  of  the  land.  With 
this  understanding,  we  do  not  think  the  instruction  giv- 
en, is  liable  to  just  exception,  or  that  the  court  should 
have  given  that  asked  by  the  defendant. 
.  The  judgment  must  be  affirmed. 


CfiANCERY.        Johnson  and  Payne  against  William 
Johnson's  Heirs  and  Others. 

[Mr.  Haggin  for  Appellant :  Mr.  Cbinn  and  Messrs.  Wicklifle  and  Wooley 
for  Appellees.]    > 

From  the, Circuit  Court  for  Scott  CotrwTT. 

beM€rl2,         Chief  Justice  Robertson  delivered  the  Opinion  oftbc  Court. 

Statement  of  the  The  heirs  of  William  Johnsor\,  deceased,  filed  a  hill  in 
chancery  against  James  Johnson.,  who  had  heen  their 
guardian  and  the  Administrator  of  their  father's  estate^ 
and  also  against  his  sureties  for  a  settlement  of  his  ac- 
counts. Afterwards,  they  filed  an  amended  hill,  in  which 
they  alleged  that  tlie  legislature  of  Kentucky  having,  in 
the  session  1817-18,  passed  an  act  authoriziiig  their  said 
guardian  to  sell  all  or  any  of  the  lands  which  had  de- 
scended to  them  from  their  grand  father,  Robert  John- 
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son,  he  afterwards,  pursuant  to  saicl  art,  sold  their  in- 
terest in  a  tract  oi'  land  on  the  Ohio  river,  and  gave  a 
bond  for  the  title.  They  therefore  prayed  a  decree 
against  hiin,  on  that  account,  and  also  against  John 
Payne  and  John  T.  Johnson,, who,  as  the  amended  bill 
alleged,  had  become  his  sureties  in  a  bond  executed  in 
the  county  court  of  Scott  county,  conformably  with  the 
Requisition  of  the  act  of  assembly,  for  their  indemnity 
for  any  land  which  might  be  sold  in  virtue  of  the  autho- 
rity vested  by  the  act.  They  ulso  made  \\  illiam  and 
Simon  Robertson,  who  bought  tlie  land,  defendants,  and 
prayed  for  a  restitution  of  their  land,  unless  (hey  should 
be  able  to  get  the  consideration. 

James  Johnson  having  died,  they  also  prayed  a  revi- 
vor against  his  heirs,  alleging  that,  though  he  had  been 
dead  more  than  a  year,  no  administrator  had  been  ap- 
pointed. 

James  Johnson's  heirs  did  not  answer  the  amended  bill. 

John  T.  Johnson  answered,  and  resisted  any  decree 
against  himself,  on  three  grounds  : — firsts  because,  as  lie 
insisted,  James  Johnson  had  never  sold  any  interest  of 
the  complainants  in  land,  but  that  he  had  sold  his  own 
joint  and  personal  interest  only  i—secondty,  because,  as 
Jie  contended,  the  bond  which  he  and  John  Payne  had 
signed,  in  1818,  as  the  suretiesof  James  Johnson,  was  on- 
ly an  ordinary  guardian's  bond,  and  did  not,  therefore, 
bind  them  for  mor6  than  fidelity  in  discharging  the  or- 
dinary duties  of  guardian;  and,  thirdly^  because  the  name 
of  Joel  Johnson,  who,  as  a  joint  obligor,  (together  with 
James  Johnson  and  \V.  Ward,)  had  subscribed  the  bond 
for  a  title  to  the  land  «old  to  William  and  Simon  Rob- 
ertson, had  been  without  his  (J.  T.  Johnson's)  know- 
ledge or  consent,  or  the  knowledge  or  privity  of  James 
Johnson,  erased,  and  that,  therefore,  the  bond  had  be- 
come a  nullity.  ^ 

The  Robertsons  made  their  answer  a  cross  bill ;  aU 
leged  that  they  had  bought  the  entire  title  to  the  land, 
and  had  paid  to  James  Johnson  the  whole  price,  and 
therefore  prayed  for  a  title,  or  for  a  restitution  of  the 
money  which  tliey  bad  paid. 
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Fall  Term         William  Johnson's  heirs,  in  their  answer  to  the  cross 

1838.        bill,  consented  that  a  conveyance  should  be  made  to  the 

Johfuon^c.    Robertsons^  upon  condition  that  they  (the  heirs)  sbouid 

vs.  be  paid  the  consideration. 

h  ir$Xc^'       Fayne  and  John  T.  Johnson,  in  their  answers,  resisted 

~  any  decree  against  them,  for  any  portion  of  the  conside* 

ration,  chiefly  qn  the  grounds  already  suggested,  as  be* 
ing  contained  in  the  answer  of  John  T.  Johnson. 

By  consent  of  parties,  a  conveyance  was  made  to  the 
Robertsons,  subject  to  the  final  decree  on  the  hearing  of 
the  c^use. 
D    ee  of  the       ^V  ^^^  decree  afterwards  rendered,  on  the  cross  bill, 
circuit  court.       that  title  was  virtually  confirmed,  and  James  Johnson's 
heirs,  and  John  Payne  and  John  T.  Johnson,  as  the  sure- 
ties of  James  Johnson,  were  directed  to  pay  to  William 
Johnson's  heirs  the  amount  which,  as  the  court  suppos- 
ed, James  Johnson  had  received  for  their  interest  in  tlie 
land  sold  to  the  Robertsons. 
Appeal.  ^^  reverse  that  decree,  this  appeal  is  prosecuted  by 

Payne  and  John  T.  Johnson  only. 
An  one  of  se-  '^^  api)ellees  object  that  the  appeal  cannot  be  sustain- 
veral  againat  ed  unlefcs  all  those  against  whom  the  decree  was  render- 
TocSAj^/jg  «<*»  ''*^*  united  in  the  appeal.  This  objection  cannot  be 
rendered,  n>av  gustained. '  Certainly,  it  woidd  be  more  regular  for  all  to 
appeal brings^up  ""'1^  '»  ^^^  appeal.  But  any  of  them  had  a  right  to  ap- 
the  V  hole  caae,  p^^l.  There  IS  this  difference  between  an  appeal  and  a 
Unt  18  Uable  for  Writ  of  error  :  all  against  whom  a  judgment  is  rendered 
the  '^'^j^'V  must  unite  in  a  writ  of  error  to  reverse  it,  and  if  any  of 
In  a  writ  of  er^  them  desire  to  be  exonerated  from  costs  and  damages  inci- 
ror,  all  must  u-  clent  to  an  affirmance,  they  may  have  a  severance.  But  any 
are%nwillmg"o  ^"^  ^f  several,  against  whom  a  joint  decree  is  rendered, 

incur  the Tisque  may  appeal,  and  by  his  api^eal  bond,  becomes  responsible 
of  costs  4*  dam-    -*,,,,'  ,        ,        .       ,.  •       i  •  i 

age»,  they  may  for  the  whole  dccrt'C,  and  takes  it  all  up  by  his  ajipeal. 

have  a  ^ever-       y/\^  will,  therefore,  i)roceed  to  consider  other  points 

ance,andbeex-  .         ,       ,  ,  .         ^   . 

onerated    from  mvolvedin  the  merits  Of  the  case. 

that  liability.  j^^„^    q^j,^  j^^^^^j  gjy^,j  ^^  ^j^^  Robertsoiis  forn  title  is 

vey'ance^Md^iu  «»    follows  :— *'  Georgetown,   August    26th,    1818 — ^We 
constniction.       have  this  day  sold  to  Simon    Robertson  and    William 
Robertson,  our  interest  in  the  tr^ct  of  land  on  the  Ohio 
river,  in  Gallattin  county,  Mosby's  bottom,  the  same  be- 
ing five  hundred  and  seventy  acres,  be  thp  same  more  or 
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less,  for  the  consideration  of  thirteen  thousand  dollars ;  FaN  Teroi 
for  which  sum,  notes  are  now  given  ;  and  peaceable  pos-        is  as. 

session  is  to  be  given  lo  the  said  Robertsons,'  on  the  15th  j^i^^^^c 
day  of  March  next  ;  at  which  time  the  first  payment  is.  vs. 

lo  be  made  ;  the  deed  is  to  be  a  general  warranty^  and  to      j^  Johfuon^s 

be  made  when  the  last  payment  is  completed,  which  is  "~^ ~ — 

in  two  years  after  the  first  payment.     Witness  our  hands  hi»^wwd8"w^ith 

and  seals,  the  date  above.  others,  are  joint 

John  T.  Johnson,  (Seal)  TrrcT"f  i^nd] 

jAlornty  in  foci  fin-  James  Johnson.  1*«  *»  authorized 

_  ^,     .  ^/r  ,.  i  iL^  V         by  an  act  of  as- 

Test^Sebret  OfftUl.  (JYame  torn  out.)       sembly  to  sell 

W.  Wabd,  (Seal)  g;;^!,^ 

For  himself  and  heirs  of  Sally  Wardy  decea^ed,^^  signs  a  bond,the 

It  seems  that  the  tract  of  land  thus  described,  had  been  Ll"SI  those  who 
allotted  to  James  Johnson,  Joel  Johnson,  the  heirs  of  sign  it  to  con- 
William  Johnson  and  the  heirs  of  Mrs.  Ward,  the  wife  of  \^U^^^^^^ 
William  Ward?  who  had  also  been  authorized  by  an  act  lan'J.  give  \o^ 
of  assembly,  to  sell  the  land  of  his  children  ;  and  it  ap-  g^3  Z^^_ 
pears,  also,  that  Joel  Johnson  had  signed  the  bond,  but  ty  ^^  -  held, 
that,  afterwards,  he  and  the  Robertsons  rescinded  the  (signed^y  the 
contract   as  to  his  interest,   and  thereupon  erased  his  guardian  vitb- 

,  -  *  out  referring  to 

name  and  seal.  jiis    fiduciary 

Whatever  may  have  been  the  actual  intention  of  the  cha™/ter)  j™- 

,      ,         ,  .  ,  •         -  -  posed  no  obli- 

parties,  the  bond  cannot  with  propriety  be  construed  as  gation  on  him, 

importing  any  thing  more,  than  that  James  Johnson  sold  to  convert^eir 

his   own  individual  interest  only.     The  description  of  title. 

quantity,  and  the  covenant  to  give  possession,  and  make  jfjj^^igj^  ^^ 

a  general  warranty  deed,  are  not  inconsistent  with  this  gvar^an's  bond 

interpretation,  bat  may  mean  only,  that  they  bad  a  joint  hold'^bim**  a^ 

interest  intheiract  of^ve  hundred  and  seventy  acres,  countable   for 

of  which  they  would  give  possession,  and  for  which  the  reaf^are 

they   would  make  a  conveyance   by   deed  of  general  o*"  .*»'»«  wards, 

warranty.     James  Johnson  is  not  described  as  guardian,  outhoriz^  ^to 

nor  is  there  any  intimation  in  the  bond,  that  he,  any  ■6'^  ^^^  "»»"- 

more  than  the  other  covenantors,  sold  any  thing  but  his  j.  immaterS! 

own  interest.    We  presume  that,  had  William  Johnson's  *^»*  *>«  e^®"  ^y 

heirs  been  disposed  to  withhold  their  interest,  there  is  and  he  receives 

notfiinff  in  the  bond  which  could  have  divested  them  of  JJj«inoney  and 

o  •  they  an»  willing 

it.  Nevertheless,  if  their  guardian,  UDder  the  authority  to  confirm  the 
of  the  act  af  assembly,  actually  s9ld  their  interest,  even  Jittiw  win  bS 
by  a  verbal  contract,  and  they  are  willing  to  carry  that  an-weraWe  on 

the  bond* 
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Fall  Term  contriict  into  effects  hi^  sureties  shauld  not  be  exonerated 

183  3.  from  liability  for  the  jjrii-e  wbicli  he  received  and  failed 

T  'r'"^^ ..  to  account  for,  if  tlieir  bond  would  impose  on  them  such 

vs.  liability  for  any    sale  whatever  which  he  could  have 

,>  ,  '.  But  the  bond  for  a  title  is  not  proof  of  a  sale  by  James 

It  an  ageot  sign  -     ,         .  i.    •  •  •  »t         .     •       * 

his  o^^a  namo,  Jolinsou  of  thc    interest   of    Ills  wards.      Nor  indeed 

7io^  perZma  would  it  have  concluded  James  Johnson,  as  to  his  own 

added,  (as  J.  T.  interest,  unless'he  had  given  John  T.  Johnson  authority 

&ct**for"j^  j!)  to  subscribe  the  bond  ;  in  which  event,  though  the  mode 

to  a  -bond  for  ^f  signing  might  have    made  John  T.  Johnson  respon- 

thoMh^^thir^is  sible,  vct,  in  equity,  James  might  have  been  held  to  a 

bat  the  bond  of:  gr,ecific  execution. 

tne  asent,  vct,      ■    ^  ,     _^,  ,       ,  ■      i.    • 

if  he  was  'ao-     -  Second.  Though  the  record  of  thc  county  court  in 

thorized  to  bind  ^hij.|,  the  bond  was  acknowledj(ed,  in  1818,  by  James 

theprmcipa],the  ...  t   •        m      t   i 

latier  may  be  Johnson,  as   principal,  and   by  John    F.  Johnson  and 

to  a  8^cific*ex-  •^^•*"  Payne,  as  his  sureties,  states  that  the  bond  was  ex- 
ecution, ecuted  pursuant  to  the  special  act  of  assembly,  it  is,  in 
An  ordinary  '^*  ^ty\o  and  tenor,  an  ordinary  guardian's  bond  ;  and 
bondofa^aard-  hence  the  surciies  contend  that,  as  an  ordinary  guardian 
LTd  hra'^rreJi^  had  no  powcr  to  «)11  the  land  of  his  wards,  and  as,  by 
liable  to  the  their  boiid^  they  were  bound  only  for  James  Johnson's 
oWigntidn^^  rZ  atJthorlzed  acts,  as  a  guardian,  they  are  not  liab)e  in  con- 
miitmj;fromRci3  sequence  of  any  sale  which  he  may  have  made  of  the 

which  he    was    ,        ,      -,.  ,, 

legallv  author:  land  of  the  ap|)ellees. 

izedtoperforni;       fhis  position  cannot  be  maintained-     Waiving   any 

and  ir,when  the  .  ,         .  i  .         /.  ■  t      t>     % 

bond  was  exe-  consideraiion  resulting  from  the  record  of  the  county 

ISthoriz^  "^xl  ^^^^^>  *»^  ^<^™8  ^^  ^'"^  court,  that  the  bond  rendered  afi 
sell  ther land,  it  tjie  obligors  liable  for  any  act  which  the.M^ardian  had 
'tSsTo^'thr^"  '^e*'  authority  to  do  at  the  date  of  tlic  bond.     The  sjie- 
cial  act  of  assembly  had  superadded  to  his  ordinary  pow- 
er as  guardian,  the  additional  right  to  sell  the  land  of  his 
.  wards;  as  guardian,  that  power  was  asefiei^ually  vested 
in  him,  as  it  would  have  been,  had  it  been  delegated  by 
the  general,  laji^ to  all  statutory  guardians  ;  and,  conse- 
quenlly,'|{^s  bond,  executed  after  the  passage  of  the  spe- 
cial act,  should  be  deemed  coextensive,  in  its  condition, 
with  his  power  as  guardian,  Whether  that  power  was 
conferred  by  general  or  special  law. 
Erasure  of  an       Third,  And  it  is  clear,  that  the  era8uj*e  of  the  name  of 
e?biigor^3  name,  j^gi  Johnson,  cannot  effect  the  liability  of  Payne  and  J. 
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T.  Johnson^  for  any  money  which  Jaines  Johnson,  as     Fall  Term 
guardian,  received  for  the  land  of  his  wards,  if  he  did       *  83  3. 
receive  any.  e?at£A«- 

But  the  case  was  not  properly  prepared  for  a  depree  vs. 

on  the  cross  bill.  James  Johnson's  heirs  did  not  answer   — ^^*'    ^'^ 

either  the  amended  bill  of  William's  heirs,  or  the  cross  TJ'ereshoildbe 

.  no     decree    a- 

bill  of  the  Robertsons ;  and  some  of  them  being  infants,  gaioBt  on  in&nt 

it  was  improper  to  render  a  decree  without  their  an-  ^y^^^^^j^^ 

swers  by  guardian  ad  litem.     Moreover,  they  were  not  litem, 

made  parties  to  the  cross  bill,  no  subpoena  having  t^een  Defendants  to  & 

served  upon  them.     Wherefore,  we  shall  not  consider  S^wmpW 

the  onerits  of  the  cases,  so  far  as  they  may  be  liable  t^  be  the  original  bill) 

hereafter  aflected  by  further  preparation  and  proofs;  fiut  "^^ed^otwUh 

must  reverse  the  decree,  for  want  of  proper  parties,   standing  they 

without  intimating  an  opinion  as  to  its  propriety  o;"  im-  ^^ed  Tn  tJie 

propriety  (upon  the  facts  now  exhibited,)  if  ther6  had  <*?"®»  ™  «o™® 
r  1  V    .     r         .-  other  attitude. 

been  no  defect  of  parties. 

It  is  therefore  ordered  and  decreed  by  the  court,  that  want  of  proper 

the  decree  of  the  circuit  court,  on  the  cross  bill,  be  re-  l»>^i«' 

versed^  and  the  cause  remanded  for  further  proc;eediogs. 


Gaither  vs.  Slaughter.  Motios. 

||f r.  Monroe  for  Plaintiff :  MeBsn.  Morehead  and  Brown  fbf  Belendaat.'] 

From  the  County  Court  of  Haroiit  County. 

JodRe  Underwood  delivered  the  Optbion  of  the  Court.  October  12. 

The  Hardin  county  court,  in  October,  1818,  levied  one  The  motion  of 
hundred  dollars  upon  their  county  for  the  use  of  Gaither,  to^^gt^Tdt 
bein^  the  compensation  allowed  him  as  county  attorney.  Hnqnent  collec- 
In  December,  1830,  Gaither  moved  the  county  court  of  b/*an7*i^^ 
Hardin  for  judgment  against  Slaughter,  upon  his  official  o^  limitations^ 
bond,  who  was  high  sheriff  and  collector  of  the  county  L^e  of  time 
levy  of  1818,  for  the  above  sum.  The  court  dkmitsed  ihortofzoyears. 
47 
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(he  motion.  Two  questions  are  now  made  for  oar  de- 
cision. First.  Is  Gaitlier's  demand  barred  by  lapse  of 
time  ?  Second,  Tf  it  be  not,  does  the  evidence  shew  that 
it  has  been  satisfied  or  paid  ? 

FirM.  The  statute  giving  a  county  creditor  remedy  by 
motion,  against  the  delinquent  collector,  does  not  pre- 
scribe any  limitation.  The  act  of  1796  ^^  to  reduce  into 
one  the  several  acts  or  parts  of  acts  concerning  limita- 
tions of  actions,"  contains  no  provision  expressly  em- 
bracing the  case.  Nor  is  there  any  principle  known  to 
us,  upon  which  we  could  bring  this  case  within  the  ope- 
ration of  that  act.  An  action  of  debt  founded  on  the 
collector's  official  bond,  would  not  be  aflected  by  lapse 
of  time  in  any  manner  short  of  twenty  years.  The  mo- 
tion is  only  a  different  remedy,  and  we  see  no  reason  to 
restrict  it  to  a  period  short  of  that  which  would  allow  an 
action  of  debt  to  be  successfully  prosecuted  on  the  bond. 

Second,  The  evidence  is  not  sufficient  to  shew  that 
the  demand  has  been  paid.  There  are  circumstances 
which,  in  some  minds,  may  excite  suspicion,  but  they 
are  too  weak  to  shew  that  the  debt  has  been  paid.  It 
was  Slaughter's  duty  to  make  satisfactory  proof  of  pay- 
ment. Offers  of  compromise  amount  to  nothing.  The 
witnesses  ought  not  to  have  been  permitted  to  state 
what  they  heard  Samuel  Martin  say,  unless  it  had  been 
shewn,  that  Martin  was  at  the  time  the  owner  of  the 
accepted  order.  His  statements  after  returning  the  or- 
der to  Gaither  amounted  to  nothing.  He  should  have 
been  introduced  as  a  witness.  The  testimony  of  other 
witnesses  aS  to  what  he  said  was  no  better  than  hearsay. 
Without  conimenting  further -on  the  character  of  the  ev- 
idence, we  deem  it  proper  to  reverse  the  judgment,  with 
costs,  and  to  remand  the  cause  for  a  new  trial. 


Digitized  by 


Google 


OP  APPEALS  OP  KENTUCKY.  S71 

Fair  Term. 

1S33. 


CundifTt^^.  Zdchary's  Executor.  MotioN. 

[Mr.  CunniDgham  for  PlaintifT:  no  appearance  for  Defendant.] 
Fbom  thjc  County  Court  of  Pulaski  County. 

Judge  Nicholas  delivered  the  Opinron  of  the  Court.  October  12. 

Commissioners  who  had  been  appointed  by  the  Pulaski  The  «)i^rma- 

tion  by  toe  co. 

county  court,  to  settle  the  executorial  accounts  of  the  ct.,  of  a  setue- 

appeliee,  having  reported  a  settlement,  as  made  by  them,  "*®"^  "*^®  ^^ 

Cundiff,  as  one  of  the  devisees  of  Zachary,  appeared,  with  an  execu- 

and  sought  permission  to  resist  a  confirmation  of  the  re-  ^"^'^^J  ^^ 

port,  and  to  shew  from  the  face  of  the  report,  the  testa-  party  interested 

tor's  will  and  other  evidence  which  he  offered. to  in-  JJJith***or*wiSN 

troduce,  that  the  settlement  was  incorrect  and  unjust,  out,  the  con- 

The  cour^  refused  him  |>ermission  to  introduce  his  testi-  ^"^^*^ every 

mony,  or  otherwise  to  resist  the  confirmation  of  the  facility    abonld 

commissioners^  report,  and,  as  the  record  states,  caused  for^that    porl 

an  order  to  be  entered,  confirming  the  report  without  po^e,    by   the 

investigating  it.     The  reason  assigned  for  this  singular  duty  U~  if,  to 

proceeding,  is,  that  Cundiff  had  no  right  to  object  to  the  «««»*»»»«  «^<^ 

report,  without  tlie  union  and  concurrence  of  the  other  ly,  and  require 

heirs  and  devisees  of  Zachary.  ?^J^  ex'orsat- 

^                            i.           1  1         I  "factory    proof 

As  these  ex  parte  statements,  when  confirmed  by  the  as  to  every  item 
county  court,  become  evidence  against  all  persons  inter-  [jj^***^^*^. 
ested,  and  are  treated  as  prima  Jade  correct,  the  plainest  no  unjust  ores- 
dictates  of  justice  require,  that  any  one  so  Immediately  ^^"jS^jtt^'f^ 
and  essentially  interested  as  a  devisee,  sliould  be  heard,  |f  ^y  of  the 
and  permitted  to  resist  their  confirmation.    That  others  parties  interest- 

'       .                    ,    ,                 ,                                            .              .  ed  fiul  to  make 

equally  interested  do  not  choose  to  appear  and  exercise  ni^ir  objections 

this  right,  constitutes  no  sufficient  reason  for  its  being  "^^  ***«   ^^ 

^                                                                                                       ^  port  comes  reg- 

denied  to  him.      If  the  others  could  afterwards  come  oiarly  before  the 
in,  and  demand  a  reinvestigation,  after  the  report  had  JJ^'^i^^ie^^J 
once  been  confirmed,  there  might  be  some  plausibility  has  been  coo- 
in  requiring  that  they  should  all  appear  at  once.     But  J^'^J^dlT'" 
as  this  could  not  be  done,  no  reason  whatever  is  perceiv- 
ed why  any  one  of  the  devisees,  or  distributees,  shoufd 
not  be  permitted  to  protect  his  interest,  by  resisting  the 
confirmation,  by  any  legitimate  mode  of  shewing  the 
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PalLTerm  report  to  be  incorrect,  or  rather  of  requiring  tlie  execo*- 
183  3.       tor  to" prove  that  it  is  correct.     The  whole  proceeding 
Cundiff      ^y  ^/M)'*'^  settlement,  is  sufficiently  obnoxioub  to  censure, 
^•^         on  the  score  both  of  justice  and  policy,  without  render- 
^ecuior.^^  ing  it  so  manifestly  unjust   and  oppressive,  as  it  woidd 
^'^''^^  be,  if  this  right  were  denied  to  any  devisee  or  distribu- 

tee. The  commissioners,  whatever  they  ought  to  be,  or 
whatever  the  law  contemjjlated  they  should  be,  are^  as 
it  is  well  known,  frequently  selected  and  nominated  by 
the  executor  himself.  Instead,  therefore,  of  shielding 
their  proceedings  from  pro|>er  investigation  before  ihey 
are  finally  acted  upon,  the  county  courts  should  not 
only  permit,  but  encourage,  a  most  ^rigorous  investiga- 
tion of  what  they  have  done,  and  afford  every  facility 
to  those  interested,  to  falsify  and  surcharge  the  accounts 
reported.  Nothing  should  be  allowed  merely  because 
the  commissioners  have  reported  it.  Nothing  should  be 
allowed  in  favor  of  the  executor,  excef>t  what  he  can 
sustain  by  satisfactory  proof  before  the  court,  when  re- 
quired to  make  it  by  the  opposing  party. 

We  cannot  but  hope,  that  the  justices  who  sat  in  this 
case,  have  certified,  under  their  seals,  something  more 
than  the  truth  against  themselves,  when  they  say,  they 
ordered  the  report  to  be  confirmed  without  any  investi- 
gation.    We  cannot  believe  that  they  would  have  con- 
firmed any  account,  much  less  one  of  the  magnitude 
and  importance  that  this  was,  without  even  looking  into 
it.     There  is  no  portion  of  the  judicial  functions  of  the  * 
county  courts,  of  so  high  and  delicate  a  trust,  as  that  of 
passing  upon  these  ex/7ar/e  settlements  of  executors,  ad- 
ministrators and  guardians  ;  none  which  requires  a  more 
strict  and  enlightened  vigilance.     It  is  to  the  exercise  of 
that  vigilance  and  intelli«;ence,  that  the  law  looks  and 
trusts,  for  the  protection  of  widows,  infants,  and  all  i\is- 
tributees  and  creditors  generally,  against  false  and  frau- 
dulent settlements.     The  commissioners  should  always 
be  men  of  probity  and  intelligence,  selected  by  the  court 
itself,  and  not  by  the  executor,  and  when  they  make 
their  report,  if  no  one  appears  to  contest  it,  the  conrt 
'  should,  by  inspection,  itself  ascertain  that  every  item  is 
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iustained  by  a  proper  voucher,  and  that  the  char^res  are    Fall  Term 
reasonable  and  not  exorbitant.  i  8 :» 3  • 

The  order  confinning  the  report  must  be  reversed, 
\9iih  costs,  and  the  cause  remanded  for  kirther  proceed- 
ings consistent  herewith. 


Frankfort  Bank  vs.  Markley.  Mono: 

[JVfesstB.  Morehead  and  Brown  lor  Plaintiff:  Mr.  Haggin  for  Defendant  ] 
FaoM  THE  Circuit  Court  for  Frankliih  County. 

Jadge  Nicholas  delivered  the  Opinion  of  the  Court.  Ocioht  >  < . 

On  the  niotion  of  Markley,  the  circuit  court  quashed  an  An  ex'on   «  - 

execution,  sheriflPs  return,  and  replevin  bond  entered  into  ^IIJIJ."*^^  ^o-   '■ 

by  hitn  to  the  Bank,  on  the  ground  that  the  original  ex-  on    whicii  -  < 

ecution,  of  which  the  one  quashed  was  a  renewal,  had  SorsJj'a'bi  "  » 

been  receipted  in  full,  in  1824,  by  the  then  agent  of  the  ^or  ncuiriy   r. ,. 

Bank.     To  rebut  this  receipt,  it  was  proved  that  one  eight^^lrb  *  . 

Duckham,  who  was  the  principal  in  the  debt  for  which  ter\viudfe,hi'   : - 

Markley  was  bound,  was  also  indebted  to  the  Bank,  in  ex  on  Vr"f  s 

the  sum  of  two  hundred  and  eiffhty  eight  dollars,  with  o"g'n«l    s"   , 

retfuraJeM  oJ  i/«^ 
other  sureties,  due  in  the  month  of  Feburary,   1819;  credit,  which  he 

that,  in  that  month,  he  paid  on  this  debt  the  sum  of  two  So^  b'^^m^iBl 

hundred  eighty  two  dollars  aiid  twenty  nine  cents,  which  take,  anJwhich 

not  being  the  full  amount,  was  carried  to  his  credit  in  ^rdingiy  :  held 

account  current,  instead  of  being  endorsed  on  the  note.  ^^^  though  it 

In  ApriU  1819,  he  became  indebted  to  the  Bunk  three  dent    forv^t^e 

hundred  dollars,  with  Markley  and  another  as  his  sure-  ^^^^^*  i°  »"ch 

case,  to  wait 
ties.     In  1824,  the  then  agent  of  the  Bank,  freeing  the  for  an  order  of 

credit  on  the  books  in  Duckham 's  favor,  and  not  recol-  Jf"'^  *®.  <»"•«« 

,       _  ,  , .      "*®  inwtakfc,vet 

lecting  that  it  was  paid  on  the  first  note,  gave  the  credit  if  be  \s»vi^  the 
mentioned  on  the  execution  against  Markley.  Upon  the  2,8rLga^i^1^"^lho 
books  and  pajiers  of  the  Bank  coming  into  the  hands  of  credit,  and  up. 

on  a  motion  ^o 
quash,  it  appears,  that  the  mistake  had  really  been  made,  and  the  defends ut  wu»  not  en- 
titled to  the  credit,  the  proceeding  may  Ikj  sanctioned,  ;»nd  the  n  oiion  to  cjuash,  Hhou.tl  bo 
overmled.  —  And  the  nev  execution  (to  correct  the  niisi.ke)  b;t\iog  is:med  wilbin  }  \e^i  iS- 
C^r  the  mistake  was  discovered,  the  right  to  have  it  corrected  was  not  lost  hy  i&pse  oi  tijue. 
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Fall  Term    another  agent,  in  1832,  lie  discovered  tlie  mistake,  and 

183  8.       jj^  order  to  rectify  it,  took  out  the  second  execution, 

Frankfort     which  was  replevied  hy  M^rkley.     This  being  all  the 

Bank        proof  on  either  side,  the   court  quashed  the  replevin 

Markley.      hond  and  execution,  as  above  stated. 

'  We  do  not  understand,  that  a  receipt  endorsed  upon 

an  execution,  by  an  agent,  sp  necessarily  precludes  the 

plaintiff  from  taking  out  another  execution,  as  that  he 

will  have  to  cause  the  receipt  to  be  erased  by  order  of 

'  court,  before  he  can  legally  obtain  another.    It  no  doubt 

will  be  much  the  most  prudent  for  clerks  to  refuse  a 

new  execution,  under  such  circumstances,  without  an 

order  of  court.     But  if  a  second  execution  does  go,  and 

it  turns  out  that,  the  plaintiff  was  entitled  to  it,  we  do 

not  think  the  issuing  of  it  should  be  treated  as  irregular, 

and  subject  the  proceedings  under  it  to  be  quashed. 

Thetime.which      The  Only  objection  to  the  right  of  the  Bank  to  rectify 

h^1n*cC^i  the  mistake,  that  has  been  urged,  is  that  growing  out  of 

or   motion   at  the  lapse  of  time.     It  is  not  pretended,  that  there  is  any 

b^Tuev^a-  statutory  bar,  but  it  is  insisted,  the  right  should  be  re- 

gainst  the  effect  stricted  to  five  years,  in  analogy  to  the  limitation  of  ac^ 

take,  is  to  be  tions  On  simple  contract,  or  to  three  years  limitation  of 

computed  only  ^  ^rit  of  error.   There  is  no  doubt  but  the  courts  ought, 

from  the  -time  ,_  ,  ,,  .,  _  • 

when  the  frand,  as  they  do,  to  regulate  their  practice  in  analogy  to  the 
dlwovCTed '^^  statutory  bar.  But  then  this  is  done  upon  equitable 
principles,  such  as  control  and  govern  courts  of  chance- 
ry in  Its  application.  In  those  courts  the  bar  is  never 
applied  in  cases  of  fraud  and  mistake,  except  from  the 
time  of  discovering  the  fraud  or  mistake.  Applying 
it  in  that  way  here,  sufficient  time  had  not  run  ;  for  the 
new  execution  was  sued  out,  according  to  the  proofs 
within  the  same  year  that  the  mistake  was  discovered. 

It  was  not  shewn  on  the  trial  of  the  motion,  (hat 
Markley  had  sustained,  or  would  sustain,  any  injury  by 
reason  of  the  mistake,  and  it  is  therefore  unnecessary  to 
say  whether  that  circumstance  would  have  materially 
effected  the  right  of  the  Bank  to  have  it  rectified. 

The  judgment  must  be  reversed,  with  costs,  and  the 
case  remanded,  with  directions  to  overrule  the  motion. 
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Craig  against  Whips.  Chancery. 

[Matin.  Wicklillb and  Wooley  for  Plaintiff:  no  appearanoe  for  Defend- 
ant.] 

From  the  Circuit  Court  roR  Mason  County. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.  October  15. 

Lewis  Craig  enjoined  a  judgment  which  William  Whips  ^oUntaddiem 

»         t  •                                                             *  Wfuiagooaplea, 

had  obtained  against  him,  on  a  note  made  payable  to  atcoiDmonlaw, 

John  Dowden,  dated  in  1807,  and  assigned  to  Whips  in  lJ'|J^„S*'^^"h*'a 

1828.  condition  ;  and 

The  ground  for  relief  relied  on  in  the  bill,  is  the  al-  ^tlf^l^^^ 

leged  payment  of  the  amount  of  the  note  prior  to  the  tion  on  a  Bingle 

assignment,  and  the  failure  to  make  any  defence  in  the  ^"llixi^^ttanTO 

action  at  law.  ^^^  «eal. 

There  can  be  no  doubt  that  sobnt  ad  ditm  was   (at  Payment  after 

,                       ^  the    day,    was 

.common  law)  a  good  plea  in  bar  of  a  suit  on  a  bond  not  a  ^rood  plea 

with  a  condition.     But  there  are  authorities  tending  to  ^^'^  ^  "***" 

shew,  that  in  a  suit  on  a  single  bill,  payment  on  the  day  ,j,^  ^^  ^.^^  ^^ 

was  not  pleadable  without  an  acquittance  under  seal,  asrampsit,    or 

See  Co.  Reports,  43,  a  ;  Cro.  El.  455-884-  con'tr^,"pa? 

Opposed,  however,  to  these  and  other  concurrent  au-  ™®".*\  ^***"^  ?'" 

,.       ./•           ■       t      1*         1                .     .         .         ...  portinl,     mi^ht 

thorities,  may  be  found  many  intimations  by  this  court,  be  pleaded^  or 

fortified  by  loner  established  practice  in  this  state,  as  well  ?^*°'  '"  ^^' 

"  -       V                          *                                         '  acnce  ander  tne 

as  respectable  dicta  elsewhere.  general  issne. 

But  the  payment  insisted  on  in  this  case,  is  virtually  chan^lhafino 

alleged  to  have  been  made  after  the  day,  which  was  cer-  jwrwdiction    to 

tainly  not  pleadable  at  common  law,  and  of  which  the  a  jiidgment,'"in 

chancellor  has  retained,  since  the  statute  authorizing  it  snch  case,  upon 

^     I         I      1    1                                .      .    ,.     .                                ®  the  gromid    of 

to  be  pleaded,  a  concurrent  jurisdiction.  payment.    , 

There  is  no  positive  proof  of  payment.     But  the  cir-  ^/^^^^  (made 

cumstances  which  have  been  exhibited,  fortified  as  they  that  gives  notes 

,   .       .  .        V      .  .         «     .       ,       .    .                  .                    .       .  thQ    dignity    of 
sealed  writings,)  without  further  descnption,  must  be  presumed  to  be  a  simple  contract. 
The  assignor  of  a  note  is  not  a  necessary  party  to  the  bill  of  the  promisor,  seeking  to  en- 
join the  judgment,  upon  the  ground  of  payment  before  the  assignment*  and  failure  to  ddend 
at  law. 
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are  by  the  lapse  of  more  than  twenty  years,  unaffected  by 
any  fact  countertirtins  the  lesal  deduction  therefrom^ 
are  sufficient  to  shew  satisfactorily,  that  the  whole  amount 
of  the  note  had  been  paid  to  the  assignor  prior  to  his 
assignment. 

But  the  note  has  not  been  exhibited  ;  and  the  only 
description  we  have  had  of  it  is  that  fl^iven  in  the  bill 
— "  Your  orator — executed  his  ndte."  From  that  de- 
scription alone,  we  are  not  permitted  to  infer  that  the 
note  was  a  specialty  ;  but,  on  the  contrary,  shoiild  pre^ 
sume,  that  it  was  only  a  simple  contract. 

In  an  action  of  assumpsit,  or  debt,  on  such  a  contract j 
payment,  total  or  partial,  was  pleadable  at  common  law, 
or  proveable  under  the  plea  of  non  assumpsU^  or  nihil  dt* 
bft ;  and,  consequently,  s  • -b  matter,  when  it  might  have 
been  pleaded  to  the  action,  or  (jiven  in  evidence  under 
the  general  issue,  was  never  permitte<l  to  avail  in  chan- 
cery, in  opposition  to  a  judgment  fairly  obtained  on  the 
contract,  unless  $:atisfac  tory  reason  for  not  asserting  it  at 
law  had  been  shewn.  No  such  reason  has  been  shewn  in 
this  case. 

As,  therefore,  it  was  Craig's  duty  to  present  such  facta 
as  would  give  jurisdiction  to  the  chancellor,  and  author- 
ize a  decree  for  some  relief,  we  are  constrtiined  to  con- 
clude, that  it  was  proper  to  dissolve  his  injunction  and 
dismiss  his  bill. 

We  cannot  deem  the  assignor  a  necessary  party  in 
such  a  case.  The  assignment  transferred  his  entire  legal 
right,  and  his  answer  could  not  operate  as  evidence 
against  his  assignee* 

Wherefore,  the  circuit  court  did  not  err  in  dismissing 
the  bill  absolutely. 

The  decree  of  the  circuit  court  must  be  affirmed*    * 
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Bosworth  vs.  Brand.  ^1!!L^   . 

[Afr.  Crittendea  for  App«Uaot :    Measra.  WkkUiTe  and  Wooley  for  Ap-  ' U  ^ 

pellee.]  181     735| 

From  th«  CiRcirxT  Covet  fok  Fayette  County. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  October  16.  ' 

This  was  an  action  on  the  case,  in  which  Brand  obtain-  A  large  party  of 

ed  a  verdict  and  judgment  against  Bosworth,  for  the  val*  a^^w^^Spon 

ue  of  a  slave  killed  on  B<)8 worth's  fartn,  at  a  negro  fro*  ^^^  defeDdant's 

lie,  or  dance.     The  case,  when  stated  mort  favorably  for  and*  fro?ic  Tin  ' 

the  verdict,  is,  that  Bosworth  permitted  some  fifty  ne-  *|J®  .^""®  ®^ 

groes  to  assemble  and  dance  at  an  out-house  ;  that  a  pa-  trol  w^t'to  the 

trollinff  partv  surrounded  the  house  about  midniirht,  for  ^l?'"®*  ***  ^^* 

■  i.  M        t-  •  «   •        .  .         **>e  negroes  ;— 

the  purpose  of  apprehending  the  negroes  and  breakmg  whiletbey  were 

up   the   frolic  ;  that  the  negroes  refused  to  surrender  ^^^P^i^g    to 

when  called  upon  so  to  do,  and  endeavored  to  make  the  patrol  fired 

their  escape  ;  that  one  of  the  patrol,  without  any  neces-  l^^li  ^""^ 

sity  for  so  doing,  wantonly  fired  a  pistol,  loaded  with  &  dark  room, 

balls  and  buck  shot,  into  a  dark  room,  crowded  with  ne*  Je^  "J^ainf 

groes,  and  thereby  killed  the  slave  of  Brand.  ed,   and   kill- 

By  the  eighth  section  of  the  act  concerning  slaves,  2  longing  to  tl^ 

Dig.  1 151,  it  is  declared,  "  that  if  any  master,  mistress,  or  plaintiff-    Thi» 

overseer  of  a  family,  shall  knowingly  permit  or  sufier  atituted  against 

any  slave,  not  belonging  to  him,  or  lier,  to  be  and  re-  j^^^'^'Jj^^^Jh* 

main  upon  his,  or  her,  plantation  above  four  hours  at  one  owner  of  the 

time,  Without  leave  of  the  owner  or  overseer  of  such  ^*J?^  taltw^Il 

slave,  he,  she  or  they  so  |>crmittiiig,  shall  forfeit  and  pay  held  that,  tho* 

two  dollars  for  every  such  ofience  ^  and  every  owner,  or  5^*^'t&w*to 

overseer,  of  a  plantation,  who  shall  so  permit  or  suffer  resort   to  and 

more  than  five  negroes,  or  slaves,  other  than  hi^  or  her  deTt's   pianta> 

own,  to  be  and  remain  upon  his  or  her  plantation  or  f'°°i  j'^"* ,  °°" 

quarter,  at  any  one  time,  sliali  forfeit  and  pay  five  shil-  posed  him  to  a 

lififs,  for  each   negro  or  slave,  above  that  number  :  penalty  of  82 

iferhich  said  several  forfeitures  shall  be  to  the  informer,  (2  Dig,  116I,) 

-^it  did  not  ren- 
der him  liable  for  the  valae  of  the  slave  so  destroyed — the  death  and  damage  being  the  di- 
rect and  immediate  con^ecpience  of  the  shooting,  and  not  the  probable  or  natural  coii- 
sequence  of  the  nnlawfal  act  of  the  defendant. 

48 
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IVhenever  an 
injury  resalts  to 
a  party,  from 
the  Qolawfiil  act 
or  omission  of 
another,  the  in- 
jured party  is, 
in  general,  en- 
titled te  repar- 
ation, and  may 
maintain  his  ac- 
tion against  the 
wrong-doer  ;hnt 
the  injury  most 
be  ibe  ,  ilireot 
and  immediate, 
or  at  least,  the 
proximate  and 
oatoral,  conse- 
qvence  of  the 
act  or  omission 
complained  of. 
•^And  tho'  an 


and  recoverable,  with  costs,  before  any  justice  of  the 
peace  of  the  county  where  such  offence  shall  be  com* 
mittecl." 

That  this  act  renders  the  conduct  ©f  Bosworth  illegal 
in  permitting  the  assemblage  of  the  negroes,  and  that  H 
renders  him  liable  to  the  penahy  therein  named,  to  be 
recovered  in  the  manner  therein  prescribed,  there  is  no 
doubt,  flirt  that  he  is  liable  for  every  accident  or  inju- 
ry happening  to  the  slaves  of  others  whilst  so  assembled^ 
or  in  going  to  or  coming  from  his  farm,  is  an  inference 
by  no  means  so  obviously  deducible  therefrom.  The 
interests  of  dave  owners  and  the  general  |ieace  and  good 
order  of  a  community  circumstanced  like  onrs,  may 
have  required  the  legislature  to  prohibit  such  assembla- 
ges of  negroes,  even  for  the  purposes  of  innocent  recre- 
ation ;  but  it  is  difficult  to  strain  the  fault  of  hkn  who 
permits  them,  beyond  that  of  a  mere  malum  prokUnium. 
The  legislative  prohibitron  is  accompanied  by  its  own 
prescrit)ed  sanction,  and  we  are  not  prepared  to  admit 
any  motives  of  policy  that  should  induce  the  general 
law  to  apply  any  additiontd  penalties  in  aid  of  that  sanc- 
tion. Bosworth  must  lie  responsible,  or  not,  for  the  val- 
ue of  Brand's  slave,  according  to  the  principles  o(  law 
applicable  to  all  torts.  There  is  nothing  in  the  act  quot- 
ed, which  attaches  any  such  penalty  io  this  particular 
tort. 

It  is  true  in  the  general,  that  a  man  is  entitled  to  re- 
paration for  every  damage  he  sustains  from  the  unlawful 
action  or  omission  of  another.     But  the  damages  must 
be  the  direct  and  immediate,  or  at  least,  proximate  and 
natural  consequence,  of  the  act  or  omission  complained 
of.     It  will  not  do  to  carry  it  to  every  consequence, 
however  remote,  which  can  be  traced  to  the  particular 
action  or  omission,  and  much  less  to  such  thinss  sms  are 
not  a  natural  consequence,  and  may  have  arisen  frooa 
other  and  extraneous  canses. 

Thus,  it  is  said,  Buller's  J^iri  Privs,  25,  «<  that  if  one 
whip  my  horse,  whereby  he  runs  away  with  me,  and 
runs  over  a  man,  he  may  have  an  action  airainst  such. 
perlon,  for  the  whipping  was  an  act  of  folly,  and  he 
ought  to  be  answerable  for  the  consequence.    Ji  fortiori^ 
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I  might  maintain  an  action,  if  I  received  any  hurt^  be*  Fait  Term 
cause  the  consequence  is  more  natural."  He  also  sug-  18  88. 
gests  the  propriety  of  proving,  in  such  cases,  that  the 
injury  was  such  as  would  probably  follow  from  the  act 
done.  ^^  So  also,"  he  says,  ^^  if  a  man  lay  logs  of  wood 
across  a  highway,  whereby  my  horse  stumbles  and  flings  ^J^  ™y  ^ 
me,  I  may  bring  an  action  ;  for  whenever  a  man  sus-  theimlawialact 
lains  a  particular  injury  by  a  nuisance,  he  may  maintain  ^  ^onld'^nc^ 
an  action  ;  but  then  tlie  injury  must  be  direct,  and  not  !»▼«  happened 
consequential,  as  by  being  delayed  in  a  journey  of  im^  iJjnmt^iiLiwrr 
portance."     For  which  he  cites  Carthew^  194,  451.  fiil  act  of  ano^ 

Pothier,  in  his  treatise  on  obligations,  page  97,  sayS)  riwiekliaSe* 
^*  if  a  man  sells  me  a  caw,  which  he  knows  to  be  infect- 
ed withr  a  contagious  distemper,  and  conceals  it  from  me, 
he  is  responsible  for  the  damage  I  suffer,  not  only  in  that 
particular  cow,  but  also  for  my  other  catUe.  tO:  which 
the  distemper  is  communicated."  But,  he  says,  if  the 
loss  of  his  cattle  prevented  him  from  raising  a  crop, 
whiph  prevented  him  from  paying  his  debts,  and  his  cred*- 
itort  in  consequence  seize  his  property  and  sell  it  much 
below  the  value,  that  these  consequences  being  too  remote, 
the  fraudulent  vendor  is  responsible  for  none  of  them. 

Suppose  the  slave  of  one  goes  to  the  farm  of  another, 
and  is  not  driven  away  in  the  time  prescribed  by  the  , 

above  cited  act ;,  that  in  consequence,  he  is  overtaken  on 
his  return  home,  by  a  hurricane,  and  killed  by  the  falU  / 

ing  of  timber,  or  is  accidentally  shot,. or  evea  whilst. re- 
maining after  the  prescribed  time,  lie  is  accidentally 
killed — could  the  owner  of  the  slave  recover  his  value 
from  the  owner  of  the  farm  I  Or,  to  take  a  case  under 
another  clause  of  the  statute,  that  a  slave  enters  a  tip- 
Trng.  house,  and  purchases  a  dram,  and  whilst  in  the  act 
of  drinking  it,  he  is  accidentally  or  designedly  shot,  by 
some  one  from  without  the  house — would  the  seller  of 
the  dram  be  responsible  for  the  value  of  the  slave  ?  It 
seems  to  us,  that  all  these  propositions  must  be  answered 
in  the  negative,  and  that  the  contrary  opinion  has  no 
plausible  foundation  in  either  law  or  justice; 

If  in  the  cases  put,  or  in  this  case,  the  slave  had  been 
detained  against  his  will,  and  whilst  so  detained,  had 
been  killed,  there  w:ould  have  been  more  plausibility  in 
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Fall  Term  asserting  such  liability.  And  here,  in  the  not  attending 
18  33.  to  the  important  distinction  between  the  assunnption, 
and  non  assumption,  of  illegal  control  over  the  slave, 
lies  the  fallacy  of  the  argument  of  the  learned  counsel 
in  favor  of  the  verdict,  and  exists  the  want  of  analogy 
between  this  ca^e  and  all  or  most  of  those  to  which 
he  attempted  to  liken  it. 

If  one  man  takes  the  horse  of  another  without  au- 
thority, he  is  a  tort  feasor  all  the  time  he  detains  bini, 
and  if  the  horse  be  killed 'whikt  in  his  possession,  by 
however  improbable  or  unex|)ected  a  casualty,  he  is  re- 
sponsible. Not  so,  however,  if  the  horse  had  strayed 
upon  his  farm,  and  was  there  permitted  to  remain  mere- 

The  true  view  of  the  case  is,  that  the  permitting  the 
negroes  to  assemble  and  remain  at  the  frolic,  was  not, 
properly  speaking,  the  cause  of  the  death.  The  cause 
was  the  wanton  malice  of  the  patrol  ;  and  if  that  h^A 
been  produced  by  drink  given  by  another,  thai  oth^r 
would  have  been  a  much  more  proximate  cause  of  the 
death,  than  either  Bosworth  or  the  frolic  ;  yet  we  pre- 
sume no  one  would  contend  for  the  liability  of  the  giver 
of  the  drink.  If  one  invites  another  to  dinner,  and  the 
guest,  whilst  on  the  way  or  at  the  dinner,  is  wantonly 
killed,  it  cannot  be  properly  said  of  the  giver  of  the 
feast,  that  be  caused  his  death. 

It  is  illegal  to  cut  a  ditch  across  a  public  highway,  and 
he  who  does  it,  is  liable  for  any  sjtecial  damage  another 
thereby  sustains  ;  for  instance,  if  a  slave  should  be  kill- 
'cd  or  jnaimcd  by  failing  into  the  ditch.  But  if  a  slave, 
whilst  merely  detained  there,  is  accidentally  kiiled  by 
the  going  off  of  a  gun  or  by  the  wilful  malice  of  anoth- 
er, his  death  could  not  properly  be  ascribed  to  the  dig- 
ger of  the  ditch.  Yet  it  would  follow  that  he,  and  all 
others  similarl}'  circumstanced,  would  be  responsible  for 
the  slave,  if  we  were  to  visit  such  liability  upon  Bos- 
worth. 

By  a  post  revolutionary  English  decision,  the  setter  of 
a  trap  in  which  a  dog  was  killed,  was  held  responsible 
for  the  dog,  because  it  was  set  so  near  to  the  ground  of 
the  dog's  owner,  that  the  bait  could  be  smelt  therefrom, 


Digitized  by  VjjOOQIC 


OP  APPEALS  OF  KENTUCKY. 

and  the  dog  did  but  obey  his  instinct  in  following  the 
lure  that  was  set  for  him.  Now,  the  permitter  of  a  ne- 
gro frolic  is  distinguishable  from  the  setter  of  the  trap 
in  two  important  particulars.  A  negro  is  not  a  mere 
brute,  with  an  instinct  in  lieu  of  reasoning  properties, 
and  destitote  of  rational  qualities,  to  restrain  the  impulse 
of  his  appetite,  nor  does  the  frolic  necessarily  carry  with 
it  such  perilous  consequence  to  him,  when  visited,  as 
did  the  trap  to  the  dog.  But  without  the  aid  of  these 
distinctions,  suppose  the  dog  had  been  acfcidentally  or 
wilfully  killed  hy  some  third  person,  hefore  he  reached 
the  trap,  would  the  setter  of  the  trap  have  then  been  res- 
ponsible. Or,  to  make  the  cases  more  completely  analo- 
gous, suppose  (in  lieu  of  the  trap,)  the  bait  had  been 
merely  fastened  to  a  tree,  and  that,  whilst  in  the  act  of 
eating  the  bait>  he  had  been  shot  by  a  third  person. 
How  would  the  case  then  have  gone  ?  It  is  impossible 
to  presume  the  setter  of  the  bait  could  have  been  held 
liable.  If  not,  then  that  case  is  conclusive  of  this  ;  for 
it  it  will  he  vain  to  attempt,  to  distinguish  them.  The 
same  law  determines  both.  It  was  as  illegal  to  lure  the 
dog,  as  the  negro,  from  the  premises  of  his  owner  to 
those  of  another. 

We  will  not  prolong  the  discussion,  for  where  a  case 
falls  so  oI)viously  and  widely  apart  from  the  rule 
of  principle  within  which  it  is, attempted  to  be  brought, 
as  this  does,  it  serves  little  the  purposes  of  illustration 
to  suppose  others  only  equally  so.  The  mind  that  in- 
fers liability  in  the  one,  will  do  it  in  the  others  also. 

-In  our  opinion,  the  verdict  was  without  sufficient 
evidence  to  sustain  it  ;  and  the  jury  should  have  been 
instructed  to  find  for  the  defendant,  as  was  requested  on 
the  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  for  a  new  trial,  consistent 
herewith. 
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chahcbrt.  Winlock  against  Winlock. 

[Messrs.  Morebead  and  Brown  for  Plaintiff:  no  appearance  for  Defendant.] 
From  thx  CiRCxriT  Court  for  GRxsif  Couiitt. 

.  October  15.  Jadge  Nicholas  delivered  the  Opinion  of  the  Court. 

A  jpardian  ap-  JosEPH  WiNLOCK,  as  the  gnardiafi  of  William  Winlock, 

arcuit  court  for  obtained  fit  decree  from  the  Oreeri  circiift  court,  for  the 

Ml  order  to  «eii  g^i^  of  his  interest  in  a  tract  of  land,  and  gave  a  bond, 

infauu,  is  *re-  with  George  Winlock,  conditioned  as  the  act  authoriz- 

2a  of  1818  )1^  ""*^  ^^^  **^®  of  the  rear  estate  of  infants,  requires.   At  the 

live  bond'  for  sale,  George  Winlock  became  tlie  purchaser  of  the  in- 
fo^M^^if'Se  '"^"^  Winlock's  interest  in  the  land,  and  paid  the  pur - 

trnst,  before  the  chase  money  to  Joseph  Winlock,  nvho  never  having  ac- 

dwS!and  a'lso'  counted  therefor  with  the  infant  or  the  court,  and  dyfng 

to    report   his  intestate  and  insolvent,* and  »iO    administratFon  having 

S"1to"SI^"  »^een  taken  on  his  estate,  William  Winlock  filed  this  bill 

to  the  court.  against  his  heirs  and  George  Winlock,  as  his  surety, 

?riMi  P?®®^  praying  the  court  to  compel  them  to  account  for  the 

•nch  casesf'are  proceeds  of  sale,  and  that  the  same  might  be  paid  over 

to   be  disposed  ^^  him. 
of,  for  the  ben- 

e6t  of  the  in-  To  this  bill  George  Winlock  demurred,  and  the  court 

ing  to  th^cTordOT  Sustained  his  demurrer,  and  dismissed  the  bill. 

^bTlSTsidr  ^®  **^'"'^  ^^^  ^^^^^  *'"^^  jurisdiction  of  the  case,  and 

and  not  other^  that  the  complainant  was  entitled  to  the  relief  prayed. 

""Application  ^^^  »^^  ^^  1813,  2  Dig.  667,  requires  the  guardian 

nay  be  made  making  the  sale  to  make  report  of  big  proceedings,  and 

for  such  order!  ^y^  ^''^  jcoutX  shall  have  power  to  order  and  decree  the 

which  it  is  the  proceeds  of  sale  to  lie  disposed  of  in  such  manner  as  amy 

oovtto^make;  ^^^^^  "'^^^  ^^^  ^^^  interesit  and  welfare  of  the  infant,  and 

or,  the  court,  at  any  time  to  require  Iroin  the  guardian  a  settlement  of 

oveTtLe  whole  bis  accounts.     The  act  also  requires  that  the  bond  with 

•nbjedt,will  SOS  surety  to  lie  ^iven  by  the  legal  guardian  before  the  sale 

tbeinfantforre-  is  decreed, shall  be  conditioned  for  the  guardian's  faith- 

iuf'ordw  uTOn  *""*'  ^l*'*^'***'*"'?  ^^l  ^^^  duties  imposed  upon  him  by  tl^ 
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Hct,  or  by  any  order  or  decree  of  the  court  in  pureu-    Pall  Term 
ance  thereof.  a  9  <y  s  • 

We  think  it  is  sufficiently  manifest  frona  these  provi-       jy^i^ 
sions,  that  it  was  the  intention  of  the  legislature,  that  the       "  ▼■. 
proceeds  of  these  sales  were  not  to  go  into  the  hands  of  — ^^ock. 
,    the  ordinary  guardian,  to  be  used  and  disposed  of  by  tfaegsardian.or 
him,  aa  the  ordinary  funds  of  the  infant,  but  were  to  te  twJ^^lT^^^ 
kept  separate  and  apart,  and  subject  to  appropriation  ex-  ?**«  proceeda  4r 
clusively  under  the  order  of  the  circuit  court,  granting  given  diy;  and! 
the  order  of  sale.     As  no  such  order  ever  was  made  in  J!^"  ****"'  ^1*'" 

V         i_         •  *  .  «  •  '"^  *®  comply, 

this  case,  the  obtention  of  it  would  alone  afford  abiin-  may  render  a 
dant  reason  for  the  complainant's  resort  to  the  chancel-  jj^nrt** w!!^' J^ 
lor  for  the  relief  which  he  seeks.     And  as  no  rightful  <hem,  and'hw 
disposition  could  be  made  of  the  proceeds  of  sale  with-  b^'nl^forthe^ 
out  such  order,  it  is  equally  clear,  that  George  Winlock  «">«>*• 
is  liable  for  a  compliance  with  such  order,  when  made. 
He  no  doubt  exempted  himself  from  liability  as  purcha- 
ser, by  paying  the  purchase  money  to  the  guardian  ;  but 
that  could  not  save  or  in  any  way  effect  his  responsibili- 
ty as  the  guardian's  surety,  in  the  bond  given  before  ob- 
taining the  order  of  sale,  and  there  can  be  no  mode  of 
subjecting  him  to  that  responsibility,  more  appropriate 
than  by  a  decree  in  this  suit. 

If,  therefore,  on  the  return  of  the  cau&e,  no  satisfacto- 
ry reason  be  shewn  to  the  contrary,  the  court  should 
make  an  order  upon  the  heirs  of  Joseph  Winlock  to 
pay,  by  a  convenient  day,  to  the  complainant,  the 
amount  paid  by  George  to  Joseph  Winlock,  with  inter- 
est, and  on  their  failure  to  comply,  a  joint  decree  there- 
for should  be  rendered  against  them  and  George  Win- 
lock. 

The  decree  must  be  reversed,  with  costs,  and  cause 
remanded,  with  directions  to  overrule  the  demurrer  to 
the  bill,  and  for  further  proceedings  consistent  herewith. 
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Motion.  Clifford  ct  ol.  VS.  Cabiness. 

[IVfeflflrs.  Morehead  and  Brown  for  Plaintiffs:  no  appeanmee  for  IMSmdant.] 
From  the  Circuit  Court  for  Muhlenburg  Couwtt.     * 

October  16.         Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

One  justice  of  Qn  motion,  Cabiness  recovered  a  judirment  against  Clif- 

tli8  dobjCc  has  no  ^^ 

authoiity  to  is-  ford,  as  constable,  and  against  Dennis  and  Hay,  bis  sure- 

006  an  execu-  jj^g^  {q^  a  fsiihire  to  return,  within  twenty  days  after  the 

judgment  of  an-  retum  day,  9i  fieri  facias  which  had  been  issued  in  favor 

other,  who  re-  ^f  Cabiness  against  Bell,  by  Isaac  Bard^  a  justice  of  the 

mains  in  office  ^  '     ^  '       j 

and  retains  iiis  pence,  upon  a  judgment  rendered  by  John  Campbeil,  an- 
uT^^nstaWe  ^^^^  magistrate ;  and  which  eiecution  was  made  re- 
bound to  exe-  turnable  to  the  office  of  Bard. 

cnte  or   return 

such  a  process.       It  appears  that,  after  the  execution  had  been  delivered 

A  constable  fail-  to  the  constable,  and  before  the  return  day,  the  coun- 

execnti^n^  20  ty  court  made  an  order,  reciting  that  Bard  had  cea^d 

days  after  the  to  be  a  justice  of  the.  peace,  and  directing  the  clerk  to 

liable  for  the  a-  deliver  his  official  books  and  papers  to  Campbell;  and 

mount  then  dee,  jj  appears  also,  that  the  execution  in  favor  of  Cabiness 
and  ten  per  et.  .        «  ,i  .  ^        i   «i,      «•  .» 

damages — not  agamst  Bell,  WHS  not  returned  to  Campoeirs  office  until 

for  mterest.        about  six  months  after  the  return  day. 

On  this  state  of  case,  the  circuit  court  pronounced 
judgment  against  the  constable  and  his  sureties,  for  the 
amount  of  the  execution  and  legal  interest,  and  ten  per 
cent,  damages.  And  this  writ  of  error  is  brought  to  re* 
verse  that  judgment. 

As  the  judgment  against  Bell  was  rendered  by  Camp- 
hell^  (who  seems  to  have  continued  in  office,  and  to  have 
retained  his  records  until  after  the  execution  was  issued,) 
JBard  had  "no  authority  to  issue  the  execution  upon  it; 
and  consequently,  the  constable  was  not  bound  to  exe- 
cute, or  return,  it  to  Bard  or  to  Campbell.  And  more- 
over, had  the  constable  been. liable  for  not  returning  the 
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execution,  he  was  liable,  on  motion,  for  only  the  amount 
due  at  the  time  of  his  default,  and  ten  per  cent,  damages 
on  that  amount.  He  was  not  responsible  for  interest  al- 
so.    Trover  vs.  Sharps  4  J.  J.  Mar,  79. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded. 


••all  Te;-in 

1  833. 

Jones 

vs. 

CromwelL' 


€HAircxaY. 


on  an  assigned 
writing,  cannot 
reqnire  proof  of 
the  assignment, 
without  an  oath 
that  he  believes 


Jones  vs.  Cromwell. 

(MPr.  John  Trimble  for  PlaSntiff:  no  appearance  for  Defendant.] 
From  the  Circui'^  Court  ¥or  Nicholas  County. 
Chief  Justice  Rob£btson  delivered  the  Opinion  of  the  Court*       October  16 

Cromwell — as  assignee  of  0 rear,  who  was  assignee  of  The  defendant 
King — sued  Jones  for  a  breach  of  covenant  in  failing  to  ™  »"  action  up- 
convcy  a  tract  of  land,  which  he  haci  sold  and  covenant- 
ed to  convey,  on  the  payment  of  the  whole  considera- 
tion. 

The  declaration  averred  that,  "  on  the  21lh  day  of  Feb- 
ruary, 1832,  the  defendant  wiis  Jully  paid ;''  it  also  averred,  his^te^^avlng 
that  the  covenant  had  been  assigned  to  Orear,  on  the  ^^^  ^'^'  "'*y 
22d  of  July,  1830,  and  by  Orear  to  Ci^mwell,  on  the  wUtliwieooth! 
SltBt  of  July,  1832,  of  which  Jones  "  had  due  notice,''  but  if  the  want  of  a 
that  he  had  failed  and  refused  to  mai<e  a  deed  to  Orear.     mfffcientassijm- 

Jones  offered  a  plea,  denying  that  Orear  had  assigned  ^  "tbe'drftndk 
the  covenant  to  Cromwell.  But  the  court  refused  to  al-  ant^JwnidcraTe 
low  it  to  be  filed,  because  (as  we  presume)  there  was  tmganV^l^I 

no  affidavit  of  its  truth.  ment  ;    and    if 

He  theft  pleaded  that,  *'  neither  the  said  Richard  P.  the"*ph'f*'f»n?; 
Kingy  nor  the  said  Jeremioli  Orear,  nor  the  pUnntiff,''  had  onT  i"iir^*^*^d 
fully  paid  him  for  the  land,  and  tendered  an  issue  to  the  of  demoTO."" 
country.  A  demurrer  to  that  plea  having  been  sustain-  Payment  of  the 
ed,  damages  were  adjudged  against  Jones,  on  a  writ  of  cnnsideratinn 
enauirv  ^^  •  condition 

enquiry.  precedentto  the 

th«.  di^endant*8  covenant ;  the  declaration  averred,  that  "he  had  been  fully  Sdd;™Kea. 
r^J  M  ?«?*«'.  ^-^  ^-  ?'  S'  had  paid  ;»'  they  being  covenantee,  afid  the  ^y  aasigiee.! 

A  i    I       •  ^      contained  a  gufficieot  negative  of  the  averment,  and  wa»  good. 
re  w  J®?'*™*"^."  ^*>»ch  avers  sundry  assignments  of  the  covenant  sued  on,  of  which  defendant 

had  dae  notice,  '  and  charces  a  non  performance  to  the  assignee  who  held  it  when  the 
condition  precedent  was  performed,  and  the  breach  occurred,  is  Bii£eie&t,  witboat  averrins 
jfton  pemrinimce  to  the  covenantee  or  plaintiff.  * 
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This  writ  ef  error  is  brought  to  reverse  that  jadg* 
ment. 

The  circuit  -court  did  not  err  in  rejecting  the  first 
plea.  The  seventh  section  of  |in  act  of  1812»  I  Dig.  99, 
provides,  that,  in  a  suit  by  an  assignee  of  a  booci,  the  de- 
fendant shall  not  require  proof  of  the  assignmeiU,  unless 
he  shall  annex  to  his  plea,  denying  the  assignment,  an  af- 
fidavit that  he  believes  that  it  was  "/or^."  But  the 
plea  in  this  case  being  only  that  there  had  been  no  as- 
signment, it  is  argued,  that  the  above  recited  enactment 
does  not  apply  to  it.  It  is  true  that,  if  there  bad  been 
no  assignment,  the  plaintiff  in  error  could  not  have 
sworn  that  "  the  assignment"  (which  did  not  existj  bad 
been  forged.  Nevertheless,  his  plea  was  inappropriate. 
He  ought  to  have  required  oyer  of  the  assignment.  If 
there  was  no  assignment,  oyer  could  not  have  been  given, 
and  then  the  plaintiff  in  the  action  would  have  failed. 
But  if  oyer  had  been  given  of  an  assignment,  then,  if  it 
liad  been  such  as  did  not  vest  the  legal  cause  of  action 
in  the  assignee,  a  demurrer  would  have  beeii  proper. 
But  if  it  had  been  such  an  assignment  as  prima  ybcM  au- 
thorized the  suit,  but  was  not  genuine,  then,  to  a  plea 
denying  its  genuineness,  an  affidavit,  that  the  plaintiff  in 
«rror  believed  that  it  had  been  forged  would  have  been 
necessary  and  proper. 

But  the  second  plea  is  substantially  good.  The  ob- 
jection which  has  been  urged  against  it,  is,  that  the  de- 
claration averred  only  that  **  the  defendant  hqi  bunfvl- 
lypaid  ;"  and  that  therefore  a  denial,  merely  that  either 
JKiigr,  or  Orear,  or  Cromtoett,  had  paid  the  aiQsideration, 
was  not  responsive  to  the  averment* 

It  seems  to  us,  that  the  negation  was  commensurate 
with  the  allegation.  If  the  latter  be  sufficient,  it  can  be 
so  only  because  it  imports  that  the  money  had  been  paid 
by  the  covenantee,  or  liis  assignee,^  or  at  the  instance^ 
and  for  the  use,  of  the  one  or  the  other.  The  plea 
should  be  interpreted  as  importing  precisely  the  con- 
verse ;  for,  had  the  money  been  paid /or  King  or  his  as- 
signee, it  was  paid  by  the  person  for  whose  use  it  had 
been  {^aid. 
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As  tte  sufficiency  of  the  dechratron  has- been  called  iii 
question,  and  may  again  be  disputed,  Dve  ^ill  notice  that 
also.  The  only  objection  which  has  been  suggested,  it, 
that  there  is  no  averment  that  no  conveyance  was  made 
to  King  or  to  Cromwell.  But  the  declaration  shewB  th&t^ 
on  the  27th  of  February,  1832,  when  the  breach  is  char- 
ged to  have  occurred,  Orear  held  the  note,  as  assignee, 
and  that  Jones  had  notice  of  that  fact.  Consequently, 
an  averment  that  he  did  not  make  a  deed  to  ^y  Orear" 
was  sufficient. 

For  the  error  in  sustaining  the  demurrer  to  the  second 
plea,  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded* 


Fall  T^erm 
1833. 

8wettringen 
etal. 

Fiddt  et  at. 


Swearingen  et  al.  vs.  Fields  et  ah         EjicTHaifT. 

[Mr.  Chum  lor  Plaintiffii :  Mr.  Haaeon  for  DefendanU.] 
FftOM  THE  Circuit  Court  for  F^tbttb  County. 

Chief  Jastioe  Robektson  delivered  the  Opinion  of  the  Coart.      Oekiher  la. 


This  is  an  action  of  ejectment,  in  which  the  appellees, 
who  were  defendants  in  the  circuit  <;ourt,  obtained  two 
verdicts  ;  and  this  appeal  is  prosecuted  to  reverse  the 
judgment  on  the  last  verdict. 

The  appellees  inmiyfint^  that  the  circuit  court  erred*, 
to  their  prejudice,  in  netting  aside  their  first  verdict,  and 
that,  therefore,  were  it  admitted  that  their  judgment  on 
the  fast  verdict  was  erroneotis,  there  sliould  be  no  rever- 
sal, because  the  only  consequence  would  be  the  same 
judgment  on  the  first  verdict.  Second^  that  there  is  no 
•nror  in  the  judgment  on  the  last  verdict. 

The  first  verdict  was  set  aside  on  the  ground  that  it 
was  1MH  authorized  by  the  evidence.  We  are  inclined 
to  the  opinion,  that  the  judgment  granting  the  new  trial, 
shoold  not  have  been  ditnturbed,  had  the  appellants  suc- 
ceeded afterwards.   But  we  are  also  strongly  inclined  to 


Two  Uteta  aiMl' 
veirdictofer  d^^ 
fendlAU  in  th« 
eomt  bdow.-^ 
Motion  for  att- 
other  trial  ovav 
nfed:  and  thai 
deewiott,  the 
evidence  being 
deemed  svffi- 
dent  to  warrant 
tise  finding,  ap« 
proved  by  this 
court. 
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Fall  Term     the  opinion,  tliat  a  second  verdict  upon  Uie  same  evi4Jence 
*®*^*       should  not  have  been  set  aside;  and  therefore  we  are 
Sweartngen    ^^^^^Y  satisfied,  that,  as  the  facts  proved  by  the  appel* 
«<^         lees,*  on  the  last  trial,  were  much  more  favorabit;   to 
Fields  et  at,    ^^^^^  defence,  than  those  were  which  they  established 
'^  on  the  first  trial,  the  circuit  court  did  not  err  in  over- 

ruling the  motion  for  a  third  trial,  unless  tiiere.  was 
some  material  error  to  the  prejudice  of  the  appellants  in 
the  progress  of  the  last  trial.  They  insist  that  the  cir- 
cuit court  erred  in  admitting  incomi)etent  testimony,  and 
in  misinstructing  the  jury.  Whether  there  was  any  such 
error  committed  by  the  court  is  the  only  remaining  and 
more  important  subject  of  enquiry. 

Tliefa<^,thataa       I.  The  onW  objection  which  has  been  made  to  the 

agent   had   ex-  p    \ 

ceeded  his  au-  Competency  of  the  testimony,  was  to  that  of  one  Van 

^^M^iSnveyl   ^°''g»"'  ^^^  ^^^'^  ^  ^^^  agent,  and  in  the  name  of  his 
ing  land,  and  mother,  Drucilla  Thorn  burgh,  sold  and  conveyed  the 

Srf^ria^Uity"  **^"^'  **"■  *  If *■*  ^f  ^'*®  '»»"*»  in  contest,  and  vihich  the 
does  not  render  appellees  claim  to  have  derived  from  that  convejance. 
teS.wT'^  '^^^  objection  to  his  comi)€tem:y  (as  sjiecified)  is,  that 
f^^h'?  d*b'*  ^^  *'^*'  "^  authority  to  make  the  sale,  and  that,  ihere- 
I^raoM^^hidJ  f®**®'  '"^  w»s  interested  in  the  event  of  this  suit.  We 
Stle'^fri^^^^hk  ^*"  perceive  no  such  interest.  It  may  be  true,  that,  by 
principal, aalnis  »  pi^ojier  construction  of  his  power,  his  authority  was 
be**tti  "^same  ^"^PP^'^^^'®  ^o/^'s  particular  tract  of  land,  and  that, 
wbatevtt'the^  therefore,  he  might  be  responsil)le  for  transcending  his 
irll^^^moUv;  ^'elegated  power.  But  that  responsibility  does  not  de- 
ibrenfordngthe  pend  On  the  event  of  this  suit,  nor  can  it  be  directly  or 
bf  WnS"bJ  ne^ssarily  affec  ted  by  this  judgment.  He  may  be  made 
a  verdict  for  equally  accountable  whatever  may  be  the  event  of  this 
himrlt  *^ig'S  *'"^  .  ^*  *^  ^'"^^  ^'^^t  ^^^  success  of  the  appellees  may 
affect  his  credi-  possibly  diminish  the  motive  for  enforcina  that  liability* 
(for  the  land).  ^"^  "  caunot  ettect  its  continued  existence,  or  impair  or 
^it^^?,^^Td^  ^*'™"**'^  "•  ^"^'  therefore,  if  his  want  of  authority  la 
thos*.  ciaiming  seU  the  land  coidd  have  had  any  effect  oo  hjs  testimony, 
h^rouWb^'t:  '^  ^^"*^'  *'^^^  ^ff^^^^^^d  only  his  cTedibility.  The  defence 
liompetent.  of  the  appellees  could  not  have  been  afiected  by  the  va- 
lidity or  invalidity  of  his  authority  to  make  the  ceiivey* 
ance,  nor  was  it  material  to  him  whether  his  constituent^ 
pr  the  appellants,  had  the  better  right  to  the  land.  Id  ft 
suit  between  her,  ^ul  his  alienee,  Va«  Morgan  wouM 
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have  been  interested  ;  but  he  has  no  kgal  interest  in  this  Pali  Term 

suit.  ^^^^  ^ 

II.  The  only  instruction  whiph  we  deem  it  necessary  Swearingen 

to  notice,  is  that  numbered  6,  and  on  which  ttie  merits  et  al, 

of  the  case  depended.     It  is  in  these  words  : — *'  That  if  Yieul  et  a/ 

the  iurv  believe  from  the  evidence,  that  Andrew  Swear-    T"  ~ 

*     ^  Instractions— ' 

ingen,  for  and  in  behalf  of  his  sister,  Drucilla  Thorn-  that  if  the  jury 

burgh,  and  as  her  agent,  took  possession  of  the  land  as  po^^^ol^"w«i 

her  property,  twenty  years  before  the  commencement  iidTera6,andhad 

of  this  suit,  and  placed  tenants  on  said  land,  with  her  ^iS^*,IJid*ifJi{ 

approbation  and  for  her  benefit,  and  to  hold  possession  under    whom 

for  her,  and  that  the  possession  of  the  said  land  has' con-  uiimterup*«iiy' 

tinued,  adversely  to  the  title  of  Thomas  Swearingen  the  for  ^o>eaie,th© 

second,  in  the  tenants  of  said  Drucilla  Thornburgh  and  them—approT- 

those  claiminff  under  her,  uninterruptediv,  ever  since  ®^»  ?■  ^«  de- 
.1-     £     *  u      •      •  c      'A  '  litis.         u  daction  oflaw, 

the  first  beginnmg  of  said  possession,  and  that  such  pos*  from  facts  that 

session  has  been  transferred  to  the  defendants,  the  law  is  ^}^  P'^®^  ^?-; 

dttced  to  estab^ 
for  them,  and  the  jury  ought  to  find  for  the  defend-* ibh. 

ants," 

The  instruction  was  not  abstract,  because  there  was 
some  evidence  tending,  in  aonie  degree,  to  establish  every 
fact  hypothetically  assumed.  And,  as  the  apjiellees,  ac- 
cording to  the  facts  staled,  stood  in  the  same  attitude  as  • 
that  in  which  Drucilla  Thornburgh  should  be  deemed 
to  have  been,  bad  she,  instead  of  others  claiming  under 
her,  occupied  the  land  for  more  than  twenty  years  im- 
XDedlately  preceding  the  institution  of  this  suit,  and  as  it 
is  evident^also,  that,  as  the  only  legal  title  asserted  by 
the  appellants  was  derived  from  ^^  Thomas  Swearingen, 
the  second,"  any  adversary  possession  which  would 
have  barred  him,  must  equally  bar  tkeniy  who  did  not 
acquire  his  title  until  after  the  statute  of  linatations  (if 
it  ever  ran  at  all)  had  commenced  running  ;  therefore,  ^ 
the  instruction  seems  to  be  nothing:  more  or  less  than  the 
deduction  of  law  from  the  hypothetical  facts. 

We  have  already  suggested,  that  the  instruction  was 
not«  in  any  respect,  abstract.  But  as  the  hinge  on  which 
the  i?vhole  ca!>e  turns,  is  the  legal  deduction  frotn  the 
facts  which  the  proof  tended  to  establish  as  to  the  char" 
acUr  of  the  possession,  we  will  briefly  consider  that 
Blatter, 
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'The  question  is  whether,  admitting  every  thing  which 
the  facts  conduced  to  prove,  the  possession  riiould  be 

Swear^en    <lccined  to  have  been  adverse  to  the  *•  fftfe"  of  "  Thomas 
et  al.         Swearingen,  the  second. '^ 

FUldt'etal  ^^^  '*"**  '"  controversy  was  granted  to  Thomas 
"  •  kpwT  Swearingen  (the  elder,  or  JirH.)  in  1785.  He  had  other 
•ntiUed,7ywiii*  Kentucky  lands.  By  his  will,  proved  in  1787,  in  Vir- 
to  *  ■??®'^®  g>»>a^  where  he  lived  and  dietl,  he  devised  four  hundre'd 
to  be  allotted  to  acres  of  his  Kentucky  lands  to  his  daughter,  Drucilla 
m^t  **taTi!n**  Thomburgh,  <'to  be  allotted  to  her ;"  and  then  devised  the 
been  made,  and  residue  of  the  same  lands  to  all  his  children,  five  in  num- 
ST^'h^ld^  ber,  and  of  whom  Thomas,  « the  second,''  and  Andrew 
tereraity  .held,  were  two.  The  latter  devise  is  in  these  words : — ^<  It  is 
JJj^i;;^'^*^^  also  my  will,  that  all  the  land  that  a  title  shall  be  obtain- 
lotted  wai  such  cd  for,  by  virtue  of  my  warrants  and  claims  on  the 
wiET'or.  ^»n«  Western  waters,  that  is  not  otherwise  disposed  of,  be  di- 
acquired  after  vided  among  my  said  five  children."  The  will  was 
d^^dedtothe  published  on  the  15th  of  October,  1780,  and  the  land 
heir— the  poa-  warrant,  (which  was  a  Treasury  warrant,)  on  which  the 
lession  so  taken  *     ,l     i       i  •  *     *  •    /•         i    i 

and  held  by  the  title  to  the  land  now  in  contest  is  founded,  was  not  issu- 
deviaee,     wa.  ^j  ^^^ji  jjjg  i3j|,  ^(  December,  1781. 
advene  to  the        _„,         .,,..,  ,      ,  .... 

heir,    co^eri-       The  Will  did  not  pass  any  land  to  which  the  testator 

Ijr*^d*"''lSl  ^^^  "^  ^'*''"  *^  ***®  ^'**®  ^^  ^^*  pubircation,  unless  the 
tteted  by  the  words--^^  title  shaU  be  obtained  for  by  virtue  of  my  war* 
itatute.  rants" — should  be  construed  as  importing  an  intention 

to  devise  all  the  land  which  might  be  appropriated  u«« 
der  warrants  which  he  then  had,  or  should  afterwards 
obtain.  And  if  the  tract  in  controversy  did  not  pass  by 
the  will,  it  descended  to  Thomas,  ^*  the  second,^'  by  the 
law  of  primogeniture,  in  full  force  at  the  time  of  the 
testator^s  death.  There  is  reason  to  believe  that  all  hia 
children,— Thomas  as  well  as  the  others, — believed,  un- 
til within  a  few  years  past,  that  all  the  land  to  which  the 
testator  had  acquired  any  title  before  his  death*  paased 
by  his  will.  And  the  testimony  tended  to  prove,  that 
the  tract  which  was  appropriated  under  the  warrant 
which  was  issued  after  tlie  publication  of  the  will,  waa 
allotted  to  Drucilla  Thornburgh,  for  her  four  hundred 
acres  specifically  devised. 

It  is  not  material  in  this  case,  whether  this  tract  pars- 
ed to  the  five  children  by  the  will,  or  descended  t0 
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Tkemas.  A  decision  of  that  point  would  not  affect  the 
right  of  the  appellants  to  recover,  except  as  to  quantity. 
Their  claim  is  derived  from  the  will  of  Thomas,  ^'  the^ 
stc&ady'*  and  a  deed  (dated  1823)  from  Andrew  Swearin- 
gen,  who  had,  in  1808,  or  9^  bought  from  Thomas  all 
his  interest  in  ^'  the  Kentucky  lands,"  and  had,  in  the 
latter  year,  reconveyed  the  same  interest  to  Thomas,  by 
deed  of  mortgage. 

It  seems  clear  to  us,  that  if,  as  the  jury  must  have 
found,  Drucilla  Thornburgh,  injact^  held  and  claimed  the 
land  08  a  demu  and  in  teveraltyy  she  held  it  adversely  to 
the  independent  title  of  Thomas,  as  heir,  (even  though 
there  may  have  been  a  mistake  as  to  her  right,  or  as  to 
Thomas's)  and  adversely  to  the  claim  of  her  co-devisees'. 
And  therefore,  whether  Thomas  owned  the  whole  tract, 
ae  heir,  or  only  a  portion,  as  a  co-devisee,  the  instruction 
of  the  court  was  applicable  to  the  facts,  and  was  the  de- 
duction  of  law  from  that  which  they  tended  to  prove ; 
and  which,  whatever  may  be  the  preponderance  of  pro- 
babilities, the  jury  had  a  right  to  find. 
^Wherefore,  the  judgment  must  be  affirmed. 
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Taylor  against  Knox's  Executors.         Chakcbrt. 

[Mr.  Haniii,  MesBra.  Wicklifie  and  Woole/  and  Mr.  Richardson  for 
PlaintifffMr.  Monroe,  and  Messrs.  Morehead  and  Brown  for  Defendants.] 


Faom  thx  Circuit  Court  for  FRAirxi.iir  Countt. 
Judge  Uhdbrwood  delivered  the  Opinion  of  the  Court. 


October  l^. 


CoLONc^f  Knox,  as  patent^,  owned  two  tracts  of  land  Statement  of  the 
in  tlie  state  of  Ohio— one  of  two  thousand,  the  other  of  ^'^'^^o^^y 
seven  hundred  ficres.  He  was  entitled  to  one  thousand 
six  hundred  twenty  eight  acres  and  two  thirds,  in  land 
warranto,  as  a  balance  due  him  for  his  services  in  the 
revolutionary  army.  He  employed  Taylor,  the  plaintiff 
io  error,  to  take  car^  of  th^  two  tracts,  to  pay  taxes  on 
tlfeio,  and  on  other  iaoda  which  he  owned  in  Ohio. 
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Fail  Term  And  likewise,  to  obtain  land  warrants  for  the  balance 
18  33^  due  him,  as  an  officer  of  tha  Virginia  continental  line. 
Taylor  ^^  ^^  length  gave  Taylor  authority  to  sell  his  lands  in 
▼>•  Ohio.     Under  the  powers  thus  conferred,  Taylor  ob- 

tained two  land  warrants,  one  for  eight  hundred  eighty 
eight  acres  and  two  thirds,  the  other  for  seven  hundred 
and  forty  acres,  and  sold  the  whole  or  greater  part  of 
said  two  tracts  of  land. 

In  1821,  Knox  filed  his  bill  against  Taylor,  praying 
for  an  account  of  all  his  transactions  as  agent,  and  claim- 
ing the  moiety  of  the  two  warrants,  or  the  half  of  the 
proceeds  of  the  sale  of  the  land  which  had  been  secured 
in  virtue  of  said  warrants, 
s  Taylor,  in  his  answer,  claimed  the  whole  of  the  war- 

rants, or  land  secured  by  them  ;  and  exhibited  his  ac- 
counts of  the  sales  of  the  two  tracts  aforesaid,  from  which 
it  appears,  that  he  owes  a  balance  to  the  representatives 
of  Knox. 
Poinu  to  bede-  There  are  but  two  questions  of  consequence  presented 
*'^***-  by  the  rec  ord. 

FirM.  Is  Taylor  entitled  to  the  whole  of  the  two  laftd 
warrants  ? 

Second.  Is  Taylor  chargeable  with  interest  on  the 
funds  of  Knox  in  his  hands  ?  and  if  he  is,  from  what 
time  shoulii  interest  run  ? 

The  circuit  court  settled  both  these  questions  most  un- 
favorably to  Taylor,  and  he  prosecutes  a  writ  of  error. 
AllegatioD0,  de-       The  parties  differ  very  widely  in  their  statements,  and 
flioting*"  stated  much  is  left  to  be  determined  by  inference  from  facts, 

ments  of  the  there  being  very  little  direct  evidence  bearing  upon  the 
parties. 

controversy. 

As  to  the  first  point — Knox  alleges,  that  he  assigned 
the  land  warrants  to  Taylor,  to  hold  )bl  moiety  for  his 
own  use,  and  the  other  moiety  in  trust  for  the  use  of  the 
assignor.  Taylor  denies  this,  and  says  he  was  entitled 
to  a  moiety  of  the  warrants  for  his  services  in  procur- 
ing them,  and  that  he  purchased  the  other  iroiety  at 
thirty  three  and  one  third  cents  per  acre,  and  paid  for 
them  in  money  advanced  to  discharge  taxes. 

Knox  moreover  contends,  that  the  transfer  and  as- 
signment of  the  whole  -of  the  warrants  ought  not  to 
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^nd^  because  Taylo/  peqietrated  a  fraud,  in  concealing,     Fall  Term 
at  the  date  of  the  transfer,  the  facts,  that  the  warrant  for        1 88  3. 
eight  hundred  eiglity  eight  acres  and  two  thirds,  had       ^Tmhr 
been  surveyed  before  that  tioie,  and  that  Taylor  had  vs. 

previously  sold*  a  portion  of  the  land  at  two  dollars  per  ^'^^'^  ^^f' 
acre,  f aylor  obviates  this,  by  stating  that  the  contract 
bad  been  verbally  made  some  time  before  it  was  re- 
duced to  writing,  and  that  Knox  was  apprized  of  the 
survey  on  the  warrant  for  eight  hundred  eighty  eight  and 
two  thirds  acres,  before  the  assignment  was  executed, 
although  nothing  was  said  aboiit  it  at  the  time  the  assign- 
ment took  place. 

The  following  facts  are  indisputable,  and  upon  them  C?«rtam    faeto, 
the  right  of  Knox  to  an  interest  in  the  warrants  must  de-  ed. 
pend,  if  he  has  any. 

On  the  28ih  of  March,  1^7,  Knox  assigned  to  Taylor 
half  the  warrant  for  eight  hundred  eighty  eight  acres 
and  tw^o  thirds.  On  the  6th  of  January,  IBIS,  he  as-' 
signed  the  other  half.  On  the  13th  of  January,  1818,  he 
assigned  the  whole  of  the  warrant  for  seven  hundred  and 
forty  acres.  ^ 

Tiie  entry  pn  the  warrant  for  eight  hundred  eighty 
ei&^ht'and  two  thirds  acres  was  made  on  the  16th  of  May, 
1808.  A  survey  was  executed  thereon,  on  tiie  11th  of 
June,  1808;  but  this  survey  was  no^  examined  and  re-  1^  * 

corded  in  the  principal  surveyor's  office,  until  the  Sd  of     ,    .       \ 
July,  18^0. 

The  assignment  of  each  warrant  purports  to  be  for  va^  Land  warraate 
lue   received,  and  is  without  any  condition  upon  the  ^^"without'^ml 
face.   The  assignment  of  the  half  of  the  warrant  for  eight  servation  in  Hb 
hundred  eighty  eight  and  two  thirds  acres,  dated  28th  ^'^"oTt^h^a 
of  March,  1807,  is  for  an  equal,  moiety  of  the  warrant  tnwt    was   in- 
"with  an  equal  interest  in  any  survey  that  shall  or  may  be  ^  ^  ^resum- 
made  on  the  said  warrant,  and  requests  that  a  patent,  or   ed. 
patents,  may  issue  in  the  joint  naipes  of  mytself  and  said 
Taylor."     T^ie  assignment  of  the  other  half  is  in  ttiese 
words  :  ^^  I  do  assign  over  to  James  Taylor,  within  men- 
tioned, the  other  half  of  the  within  mentioned  warrant, 
and  request  that  a  patent  may  issne  to  him,  his  heirs  or 
assigns,    for  the  whole,  amount  of  the  said  warrant,  for 
yalue  received.^'     To  which  there  are  two  subscribing 
50 
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Fall  Term    wilMsset.     The  deposition  of  neither  hus  been  takes. 
18  33.       1^  cannot  be  inferred  from  the  aforesaid  assigooientSy 
whether  Knox  had  or  had  not  a  knowledge  of  the  exe- 
cution of  the  survey,  in  virtne  of  the  warrant,  at  the 
time  he  made  the  last  assignment  ;  but  it  is  obvious,  that 
the  language  used  was  designed  to  secure  titles  to  Tay- 
lor upon  the  surveys  which  might  be  or  had  been  made. 
The  contracts,  as  evidenced  by  the  writings,  shew  that 
there  was  no  trust  for  Knoz^s  benefit,  reserved  in  any 
^     part  of  the  warrants.     There  is  no  evidence  aKtuUk  to 
shew*  an  intention  to  create  such  a  trust.     Consequently, 
there  is  no  groimd  on  whirh  to  regard  'I  ay  lor  as  trustee 
for  Knox,  in  res{)ect  to  either  of  the  warrants,  or  any 
part  of  them. 
Allegation  of  an      It  remains  to  enquire  into  the  alleged  fraud  ;  and  up- 
toSIfer'on^  on  this  ground  it  seems  the  circuit  court  based  iu  de- 
warrants    waa  cree. 

mratl^'^liitoiior  'f'  ^  Taylor  states,  he  made  a  verbal  contract  for 
to  the  assign-  Knox's  half  of  the  warrant  of  eight  hundred  and  eighty 
TOTOt  IL  rapl  ®*ff*^t  "^^^  •"^  *^^  thirds,  in  the  latler  part  of  1801,  or 
V^r^hy^oof,  earlv  in  the  vear  18()8,  which  was  afterwards  consumina- 
tbe  assignment  ted  by  the  assii^nment  dated  6th  of  January  1813,  there 
mnstbe  taken  jg  |,q  foundation  for  the  imputed   fraud.     But  of  the 

as  the  trne  date        .  .  ••.... 

of  the  transfer,  existence  of  any  such  verbal  contract  there  is  no  proof, 
*  other  than  the  statement  of  Taylor.     It  is  true,  at  that 

time  Knox  w«i8  indebted  to  Taylor,  for  advances  in  pay- 
ing taxes,  and  it  is  probable  that  he  might  have  dis* 
charged  the  debt  by  selling  the  warrant,  as  Taylor  avers 
that  he  did.  This  however,  is  mere  conjecture,  and 
will  not  authorise  us  to  conclude,  that  the  assignment  of 
half  the  warrant,  in  1813,  was  the  consummation  of  a 
previous  verbal  contract.  In  determining,  therefore^ 
whether  a  fraud  was  practised  by  Taylor,  the  circum- 
stances existing  on  the  6th  of  Jannar}%  1813,  must  be  con- 
sidered, and  the  parties  must  be  looked  upon  as  coatract* 
ins  on  that  dav.  Taylor  admits  that  his  agi^nt,  Eubank^ 
in  1810  and  1812.  sold  one  or  two  small  tracts  out  of  the 
survey  of  ei^ht  hundred  and  eighty  eight  acres  and  two 
thirds,  for  about  two  dollars  per  acre,  in  property.  wpK 
on  long  credits  ;  hut  lie  doe^  not  admit  or  denTi  that  be 
was  informed  of  those  sales  before  the  assignaicni   of 
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^tCnox'g  half  of  the  warrant  in  181S.     He  is  silent  as  to  Fall  Thrift 
the  time  when  he  was   first   informed  of  these   sales.  tsss. 
He  says  they  were  made  in  his  absence  from  the  state.  Taylw 
The  charge  in  the  bill  is,  *^  that  Taylor  and  Lytle  claim-  ▼>• 
in«  under  him  had,  prior  to  the  year  1813,  sold  out  f*^'*  ^»'*'*' 
parts  of  said  land.  '^     Taylor  admits  the  charge— he  act- 
ing by  agent ;  and  does  not  <)eny,  but  that  he  had  knowl^ 
edge  of  his  agent ^s  sales  before  he  procured  the  assign- 
ment of  the  6th  of  January  1813.      The  inference  is>  That  a  party  it 
judging  from  the  usual  course  of  business,  and  presum-  '"[^'n^diifiide 
ifig  that  Eubank,  as  a  faithful  a/^ent,  notified  his  princi.  bjr  his  a^ent  is 

pal,  within  a  reasonable  time,  of  the  sales  made,  that  ^i^'^^<^i 
*,      ,  .-,..,  .  '  .   and  It  IB  to  be 

Taylor  was  apprized  at  the  time  of  the  ast^ignment,  ot  preraued,  that 

the  sales  made  by  Eubank  at  two  dollars  per  acre,  pay-   ^^J""^'  *i^j 
able  in  property,  other  than  money,  on  long  credits,   waa  acquired. 
It  is  clear,  that  Knox  parted  with  his  right  to  the  war- 
rant only.     It  had  been  plared  in  Taylor's  hands  and 
subject  to  his  control  since  the  assignment  of  half  in 
1807.     Had  Knox  known  that  the  warrant  had  be^n  lo- 
cated and  surveyed  upon  land  worth  two  dollars  per 
acre,  in  property  on  a  long  credit,  he  might  not  have 
been  willing  to  take  thirty  three  and  one  third  cents  per 
acre.     Although  Taylor  denies  that  he  had  any  knowl- 
edge of  the  execution  of  the  survey  upon  the  warrant ; 
yet  from  the  fact  of  his  selling  the  land  by  his  agent  Eu- 
bank, the  deduC'tion  is  fair  that  he  knew  Knox's  warrant 
had  secured  title  to  the  particular  land  sold;  and  if  by  en- 
try in  the  office  of  the  principal  surveyor  not  yet  survey^* 
ed,  it  was  the  same  thing  so  far  as  the  interests  of  Knox 
were  concerned^  as  if  the  survey  had  been  made,  and  he 
knew  it.     The  question  is,  was  be  bound  to  communi*  .  ■  th^  ^t  ^ 
cate  to  Knox  his  knowljedge  that  a  part  of  the  land  had  an  agent  to  in- 
been  sold  at  two  dollars  per  acre,  in  tra^le,  upon  long  ^[j^f'^Jif^JJI^ 
credits?     We  think,  fair  dealing  required  that  he  should  eeedii^.^-Oiio 
have  done  it,  and  as  he  did  not,  that  in  equity  he  ought  ^^^^][^  ^^^ 
to  account  to  Knox's  executors  for  half  the  cash  vidue  sty  of  nhiohia 
of  the  land,  with  interest  thereon  from  the  times  the  JTlS^^theBi 
several  portions  ttiereof  were  sold  to  purchabers,  deduct-  •»  aharea,  and 
ing  therefrom  half  the  expenses  for  locating,  paying  tax-  huTingdaneaoi 

he  afaoald  in- 
tbrm  the  parU  who  (hmiahed  the  warranto ;  and  if,  without  ffivins  that  informatioo,  he  bays 
tAo  other  linlf  of  Uie  warranta  for  \em  than  the  Talne  oC  the  land, lie  abaJl,  neverthelens  ac- 
coimt  for  itd  foU  value  at  the  time  he  sold  it. 
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Fall  Term     es  &c.  which  were  incurred  by  Taylor  in  secnrinj?  the 

18  33.       lund.      If  Taylor  had    been   an  entire  stranger  to  the 

Tayhr        whOle  transaction,  and  if  he   had  not  been  the  agent  for 

^'    ^       Knox,  and  then  had  taken  an  assignment  of  Knox's  half 

-—; •'   of  tlie  warrant,  we  wiH  not  say  that  he  could  not  hold 

the  land,  although  Knox  might  have  made  the  assign* 
ment  being  ignorant  that  any  land  had  tieen  ^secured  by 
(h^ery,  whe-  entry  and  survey.  Nor  is  it  necessary  now  to  decide 
woaldbeb^^  ^^^^  ^  Stranger  to  all  the  transactions,  having  had  no 
El  *"iSr  ^"^  connecton  with  them,  Init  knowing  that  the  warrant 
fore  making  the  ^^^^  ^^^  entered  and  surveyed,  and  api>lying  to  Knox 
purchase.  ^q  purchase,  would  have  been  bound  in  equity  to  com- 

muniiate  all  his  knowledge  to  Knox  ;  or  be  compelled 
to  giveup  the  contract  he  might  enter  into,  uiM>n  the 
ground  that  he  was  better  informed  than  Knox,  in  re- 
gard to  the  facts.     The  relation  subsisting  between  Tay- 
lor and  Knox  placed  Taylor  gpon  a  diflerent  footing 
from  that  which  a  mere  stranger  would  occupy.  , 
fftbeyendeeof       We  think  l4ie  circuit  court  erred  as  to  the  measure  of 
^J  *Jl^ver  of  '^^'^  '^'•'^  !i«bility  for  the  half  of  the  warrant  for  eight  hun^ 
his  vendor,  the  dred  eighty  eijrht  and  two  thirds  acres.    That  court  took 
of  TbocouBider-  *^^  dollars  per  acre  as  the  criterion,  because  Taylor  sold 
ation,  altho'  it  the  land  for  that  in  trade.     We  know  it  has  been  decid- 
perty  at  an  ex-  ^^  ^V  ^^>s  court,  that  if  a  vendee  loses  land  which  he  ha» 

orbitant price—  paid  for,  in  trade^  he  shall  recover  of  the  warrant insr 
a    rule    which    '        ,         '  ,  \         .  ^    .  .  ,    .  ,  ® 

might  work  in-  vendor,  not  the  cash  value  of  the  property  paid,  but  the 

I'm ^boen  TO^de^  estimated  price  of  the  profierty.     This  rule,  if  invaria- 

cided  -and  men  My  applied,  mav  work  great  injustice.     A  is  willing  to 

"mi^'a^/d  ?''^®  ^  *  horse'for  a  hundred  acres  of  land.    B  is  wil- 

ingjy.  ling  to  take  the  horse  for  the  land,  and  lets  A  price  the 

Bet^ply  to^im   '^^•'se  at  a  hundred,  or  a  thousand  dollars,  provided  the 

agent  who  by  Innd  is  estimated  as  high.     Such  a  bargain  is  in  truth  n» 

in  pSymeni,  on  exchaufire  of  one  thing  for  another,  and  in  which  the  es- 

hi«    own    ae-  timated  price  is  a  matter  of  no  importance.     Incase  the 
count,  pells  the   ...     r-iAin.  .  .  -.. 

itfhdofhiaprin-  t*"«  I«"S,  A  should  only  recover  the  true  value  of  his 

pii^  'he  ahfu    ^^^^'  ^^  ^^  ^^^  '"^"^  '^'^^  '  *"^  ^^^^^   ^^'<*  ^  "®   P""^- 

accoant  only  for  priety  in  estopping  the  parties  by  the  agreed  price,  if  it 
lneoTtS*Ui^"  *^^^'  "^^  '*^"  ^^  decided.  Now  parties  may  fix  prices 
with  interest  With  a  view  to  the  decision.  If  that  is  done,  the  rule  is 
thTfiui***"*^^^  ^^^^  5  '^"'  where  that  is  not  done,  the  rule  may  operate 
very  unjustly.     This  rule,  however,  does  not  apply  be- 
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tween  Taylor  and  Knox.     Taylor's  vendees  might  pos-    FaU   Te/m 
sibly  avail  themselves  of  it,  were  they  to  lose  the  land.         1 83  3. 
But  what  has  Knox  lost  ?     Half  the  true  value  of  the        Taylor 
land,  only.     His  injury  will  he,  fully  compensated  by  T*'    , 

giving  him  that  value,  at  the  times  when  Taylor  con-   ^ 

verted  it  to  his  use,  and  interest  on  it.  If  Taylor  sold  the 
land  for  less  than  its  value,  Knox  ought  not  to  lose  by 
such  a  sale.  So  if  Taylor  sold  it  for  more  than  its  val- 
ue, by  converting  it  into  other  property,  which  proved 
to  be  a  fortunate  spei;ulation,  Knox  would  have  no  right 
to  share  in  the  profits.  If  he  could  ratisfy  Taylor's 
sales,  and  claim  an  interest  in  his  speculations,  he  should 
be  confined  to  a  division  of  the  identical  property,  or  its 
Value,  which  Taylor  received  for  the  land,  and  not  be 
permitted  to  abandon  the  property,  and  claim  the  price 
which  Taylor  and  his  vendees  put  on  it.  Whatever  may 
be  the  doctrine  by  which  Taylor,  in  a  controversy  with 
bis  vendees,  might  be  estx^pped  to  deny  that  the  price 
put  on  the  property  received  by  him  for  the  land,  was 
the  true  cash  or  credit  value  of  the  property,  we  per- 
ceive no  reason  for  applying  that  doctrine  in  this  case 
between  Taylor  and  Knox.  It  is,  therefore,  our  opin- 
ion, that  Knox's  executors  should  recover  the  cash  value 
of  half  the  land  sold  by  1'aylor,  or  his  agents,  and  which 
was  obtained  in  virtue  of  the  warrant  for  eight  hundred 
eighty  eight  acres  and  two  thirds,  with  interest  ihereon 
from  the  times  the  land  was  sold,  subject  to  a  deduction 
of  all  reasonable  charges  for  locating,  surveying,  paying 
taxes  &c. 

As  it  respects  the  warrant  for  seven  hundred  and  forty 
acres,  assigned  in  1818,  we  have  been  unable  to  find  in 
the  record,  any  fact  or  circumstance  from  which  it  can 
foe  inferred,  that  Taylor  took  advantage  of  the  ignorance 
of  Knox,  and  concealed  important  facts  which  he  ought 
to  have  made  known,  for  the  purpose  of  procuring  the 
assignment.  The  contract  for  that  warrant  must  be  re- 
garded as  made  in  1818,  and  is  unimpeached  by  any 
thing  exhibited.  Consequently,  it  should  be  permitted 
to  stand,  and  Taylor  should  be  com|)elled  to  account  for 
one  half  of  the  value  of  the  warrant,  with  interest  there- 
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Fall  T'>rm     on  from  the  date  of  the  aisii^nment.     The  decree  of  the 
^^'^*        court  19  altogether  erroneous  in  respect  to  this  warrant. 
Taylor  ^^  think  it  sufficiently  apjiears,  from  ail  the  citcum- 

^vt.  ^  stances,  that  Taylor  was  to  have  half  the  two  warrants 
-  -  -  'for  his  services  in  procuring  them.  This  seems  to  follow 
mS  Sl^I^  from  the  fact  that  Knox,  in  1807,  assigned  Taylor  half 
to  a  locator,  the  Warrant  for  eight  hundred  eighty  eight  acres  and 
ment"to  hhlfof  ^^^  thirds,  while  he  retained  the  residue;  thereby  shew* 
hiiif  the  right—  ing  that  Taylor^s  title  to  the  half  was  then  complete.  As 
he  wMto  luva  ^^  ^^^^  "^^  appear, except  from  Knox's statemeut, denied 
thHt  half  for  hia  hy  Tavlor,  that  tlie  latter  was  bound  to  incur  the  ex- 
eating  ^c.  pense  of  locatmg,  surveying  and  carrymg  into  grant  the 

amount  of  lioth  warrants,  in  considerition  of  the  half 
assigned  to  him,  we  have  deemed  it  right  to  charge 
Knoi  for  these  things  so  far  as  the  half  of  the  warrant 
for  eight  hundred  eighty  ei^ht  and  two  thirds  acres  is 
concerned.  But  no  such  expense  most  be  charged  against 
Kiiox  for  the  warrant  of  seven  hundred  and  forty  acres, 
the  assignment  of  that  being  permitted  to  stand.     It  is 
obvious  that  Knox,  when  he  assigned  bis  interest  in 
these  warrants,  was  <lesirous  to  dispose  of  his  lands  in 
Ohio  by  sale.     It  is  therefore  highly  prolmble,  that  he 
would  be  anxious  to  sell  his  (Warrants,  without  incurring 
the  expense  of  locating,  surveying  Sic.     We  look  upon 
the  transfers  as  alisolute  sales,  and  so  intended  to  be,  and 
have  oidy  thought  pro|)er  to  interfere  to  set  aside  the  as- 
signment of  1813,  because  Taylor  did  not  make  known 
ilie  facts,  which  we  are  bound  to  piif^sume  were  within 
his  knowledge,  and  which,  if  communicated,  would,  or 
might  have  had  an  important  influence  over  the  conduct 
of  Knox  in  making  the  contract. 
A  mere  deposi-       Upon  the  point  relative  to  interest,  it  is  our  opinion, 
^^'    ^r    *^^  that  Taylor  should  be  compelled  to  |)ay  it,  but,  that  it 
money  of  ano-  Ought  not  to  be  compounded  upon  him.     As  a  mere  dc- 
iiof'uroSt^**b  po*'^®""}^'  Taylor  would  not  be  answerable  for  interest. 
not  to  pay  inte-  As  an  agent,  selling  land  and  receiving  money  for  his 
eTifM  tte  mol  principal,  he  would  not  be  answerable  for  intereiA,  pro- 
ney  received  for  vided  he  had  made  no  use  of  his  principal's  money. 
We  foTin^erwt  ^ut  here  Taylor  acknowledges,  that  although  he  made 
no  particular  loan  or  purchase  with  Hhe  money  of  Knox, 
'^  be  may  have  sometimes  used  the  money  as  his  own, 
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holding  himself  responsible  to  account  for  the  same  at     F^ll  Term 
any  tim^,  upon  reasonable  notice.^'     He  has  not  so  ac-      '1^3  8. 
counted.     Having  used  the  money,  and  failed  to  pay,        Taylor 
he  ought  to  pay  interest.      The  true  principle  upon  ▼>• 

which  interest  is  chargable,  is  laid  down  iii  the  case  of  — ^*  ^^  ' 
CartmUl  vs.  £roiMi,  1  Marsk.  577,  and  it  applies  to  the 
facts  of  this  case.  Taylor  was  indebted  to  Knox  the 
several  sums  collected  by  him,  and  in  case  he  ui^ed  the 
money  as  his  own,  instead  of  holding  it  in  deposit,  it 
was  a  conversion  of  that  which  did  not  belong  to  him.  / 

Shall  he  pay  nothingfor the  tort,  in  thus  usinf;  what  he 
had  no  right  to  use  i  Suppose  a  lawyer  collects  and 
uses  his'  ciient^s  money,  and  withholds  payment,  shall 
he  thereafter  be  permitted  to  satisfy  the  debt  without  in- 
terest ?  In  such  casee,  we  see  no  impropriety  in  treating 
the  transaction  precisely  as  it  would  be  regarded  if  the 
agent,  or  lawyer,  had  executed  his  note  to  his  principal, 
or  client,  for  the  amount  of  money  received.  The  note 
would  bear  interest.  The  implied  contract,  in  reason, 
should  have  the  same  efiect.  Knox  insists  that  Taylor 
retained  the  money  upon  an  express  contract  to  pay  in- 
terest. This  is  denied  by  Taylor,  who  avers  that  he 
held  the  money  with  the  assent  of  Knox,  with  the  un- 
derstanding that  he  was  not  to  pay  interest.  The  state- 
ments of  the  parties  cannot  be  reconciled.  There  is  no 
proof  upon  which  we  can  decide  between  them,  and  we  -  f 
have  reached  the  conclusion  that  Taylor  is  accountable 
for  interest,  regardless  of  any  s{)ecial  contract  upon  the 
subject.  # 

Taylor  made  advances  for  Knox  in  paying  taxes.  He  An  agent  is  ea* 
should  be  allowed  interest  on  his  advances  from  the  ^^nadvMMi 
times  they  were  made  up  to  the  time  when  the  funds  of  made,  in  trans- 
Knox,  received  by  him,  were  sufficient  to  extinguish  the  ncMoftheprS- 
advances  so  made  and  the  interest  thereon.  <^>P^- 

Taylor's  reasonable  charges  and  commissions  should  The  wkwoetf, 
be  deducted  from  the  amount  of  money  collected  for  SmmT**?*  ^ 
the  sales  of  Knox's  lands,  and  the  balance  left  should  Hiaaft  making 
carry  interest.  This  was  not  attended  to  in  the  adjust-  M^tM^^^^^ 
ment  of  the  accounts  which  was  naade  the  basia  of  the  the  proceeds^ 
decree.  We  see  no  proof  in  the  record  which  shews  balmce.  ' 
how  much  Taylor  ought  to  be  allowed  for  his  services, 
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Fall  Term 
1  8-8  3  • 

Taylor 
vs. 


In  trover,  the 
jury  may  give 
damages  equal 
to  the  value  of 
the  thing  con- 
verted and  the 
interest  on  it. 
Upon  the  same 
prmciple,  the 
chanceiior,in  de 
crecin^  iigainfit 
an  -  agent  who 
had  received 
v*»frarff"ouhi8 
o  n  account, 
for  the  land  of 
his  principal, 
maytnclude  in- 
terest in  the  de- 
criH;,  in  addition 
to  the  cash  val- 
ue of  the  bind  at 
tho  time  of  the 
sale. 


This  cause  is  to 
bo  referred  to 
a  commissioner 
to  sUte  the  ao- 
wunts,  ^  take 
prooC 


in  paying  taxes,  selling  lands,  and  collecting  and  re« 
reiving  the  money.  On  the  return  of  the  cause,  these 
tbinfirs  may  be  be  enquired  into.  Nor  does  it  appear 
from  vouchers  filed,  how  much  he  paid  for  taxes.  We 
suppose  the  account  is  correct,  but  it  should  appear  so 
in  proof,  by  an  exhibition  of  the  vouchers,  which  are  no 
doubt  in  the  possettsion  of  Taylor. 

It  may  be  asked,  why  we  allow  interest  on  the  valtie 
of  Knox's  half  of  the  eight  hundred  eighty  eight  acres 
and  two  thirds  of  land  and  seven  hundred  and  forty 
acres  warrant,  seeing  that  the  value  has  never  been  li* 
quidatd  between  the  parties  by  any  ascertained  contract? 
1'he  principle  on  which  it  is  allowed  may  be  found  in 
Sofukra  V9.  Fance^  1  Man.  2\S,  There  it  is  said  that  the 
jury^may,  in  trover,  ffive  damages  ^^  equal  to  the  value 
of  the  thitijr  coviverted  and  interest,^^  Now,  as  the  as- 
signment of  the  half  of  the  ei^ht  hundred  eighty  eight 
acres  and  two  thirds,  executed  in  1813,  has  been  disre- 
garded upon  the  principle  of  mppresHo  veri^  and  Taylor 
had  no  ri^ht  under  that  contract  to  appropriate  the  land 
to  hn  tis«.  but  did  it,  we  see  no  reason  why  the  measure 
of  his  responsibilitv  should  not  be  the  same  as  if  it  had 
been  a  chattel  which  he  had  converted.  •  According  to 
the  evidence,  thirty  three  cents  and  a  third  was  a  fair 
price,  fier  acre,  for  the  half  of  the  warrant  for  seven 
bnnclred  and  forty  aires  Taylor  says  the  price  was  li- 
quidated at  that.  We  shall  so  take  it,  and  direct  inter- 
est to  be  allowed  on  one  hundred  twenty  three  dollars 
thirty  three  rents  aSKl  a  third,  from  the  13th  of  January, 
1818,  when  the  warrant  was  assigned,  up  to  the  time  of 
renderins  the  decree,  as  the  measure  of  recovery  for 
Knox's  half  of  the  seven  hundred  and  forty  acres  war- 
rant. 

On  the  return  of  the  cause,  the  circuit  court  will  ap- 
point  a  commissioner  to  state  the  accounts,  and  to  re: 
ceive  proof;  and  will  take  such  other  steps  as  may  be 
projier  to  decide  the  controversy  in  conformity  to  the 
principles  of  the  foregoing  opinion. 

Decree  reversed,  with  costs. 
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Fall  Term 

1883. 


Todd  and  Others   as^ainst  Wheeler  and    CujiircsjtT. 
Others. 

[Mr.  Toner  and  MesMt.  WieUifib  and  Wooley  for  Plaintifib :  Mr.  Cap- 
erioo  and  Mr.  Owaiey  for  Defendants.] 

F&OM  THE  ClBCVIT  GOURT  FOR  GaRRARD  CoVITTT. 

Chief  Justice  Robertson  did  not  sit  in  this  case  :  Judge  Nicho^       Oetoberl^ 
LAS  deHvered  the  Opinion  of  the  Court. 

Thw  suit  in  chancery  wa^  instituted  by  the  appellants,  By  an  agree- 
in  1816,  for  the  recovery  of  a  iarg«  tract  of  land,  by  "S^Jfe^ 
virtue  of  an  entlry  made  in  17.82,  the  defendants  holding  waivedso  macfa 
under  elder  patents  firom  Virginia,  but  their  entries  be-  „  JeUt^o^to 
inff  either  josior,  or,  as  alleged,  vague  and  illegal,  or  statute  of  limi* 

•  ®  ,^  J  ©'^  6J  tationa,  and  the 

improperly  surveyed.  oomp'to  waived 

Tke  defendants,  in  their  answers,  set-up  and  relied  their ri«ht to r©- 

,  •  !•  .1   .     ;         .  move  the  cause 

Upon  an  adversary  possession  of  oiore  thsln  twenty  years  to  the  federal 
before  the  institution  of  the  suit.     After  depositions  had  w«t.'  Theata- 

-  .  ,  .  ...  t'^te  of  limita- 

been  taken  proving  such  possession,  as  to  the  whole  or  tions  was  a  safe 

nearly  the  whole  of  the  defendants,  at  the  September  ^^'^J^u  ^Jj 

term^   1819,  the  following  order  was  entered:—  haveheenremo- 

"  This  day  came  the  parties  by  their  coun^l,  and  by  rafc^rt!*  Tto 

llieir  consent,  the  agreement  heretofore  entered  into  for  agreement  was 

giving  Robert  P.  Letcher  notice,  is  set  aside,  and  the  i^'^'25»"the^de^ 

cotoplainani  Todd  is  to  be  noticed  for  all  the  complain-  Andauts  moved 

ant«,  and  the  defendant  Wheeler  for  all  the  defendants,  i^d'in  '2?! fil^ 

The  defendants  waive  so  much  of  their  answers  as  re-  «ffidavit8,shew- 

kUes  to  the  statute  of  limitations,  and  the  complainants  made,  by  one 

waiv^  the  right  to   remove  this  cause  to  the  federal  ®^  **'®'''  .^I*®'; 
®  neys,    without 

court.  "  their       koowl- 

la  1826,  the  defendants  moved  to  set  aside  so  much  of  ^'  XJSn' 
(be  order  as  purports  to  waive  the  benefit  of  the  statute  Upon  the  hear- 
of  limitations,  and  they  were  told  by  the  judge  then  JSf  ^urta3 
presiding  to  get  ready  on. that  point,  and  he  would  con-  led  the  agre^ 
aider  and  dispose  of  it  on  the  final  hearing.     This  mo-  m^edUiebill; 

and  the  decis- 
ion, as  to  the  ajgreement,  is  approved  here,  on  the  gro 

¥hic 


a  &tal  coaceaaion  upon  a  faUacions  reciprocity,  which  must  have  been  the  result  of  mutnid 
mistake,  or  undue  advantage  taken  of  the  ignorance  of  a  party.     Nor  did  the  defendants  lose 
their  right  to  be  restored,  by  their  lon^r  acquiescence ^  produced  by  misconception  of  their 
righta — >xiOt  by  a  design  to  entrap  their  opponents. — ^ee  page  402-S. 
61 
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Fall  Term 

1933. 

Todd  4-e. 
JFheeler^, 


Circuit  courts 
have  agreatdifl- 
oretion  in  rega- 
latinjg  tlie  inter- 
mediate stepB  of 
a  suit  -nbich, 
unless  forobvi- 
ons  abuse,  this 
eonrt  will  not 
curtail  or  con- 
trol. 

Where  there  bas 
hem  an  ttaiisa- 


tion,  however,  or  any  oider  toiicerning  it,  does  not  ap* 
{)ear  to  have  heen  entered  of  record. 

At  the  June  term,  1827,  the  defendants  filed  affidavits, 
8tatin|r  that  the  order  of  S^temher,  1819,  had  heen  en- 
tered by  permission  of  one  of  their  attorneys,  without 
their  knowledge,  consent  or  approbation;  and  thereup- 
on, at  their  instance,  a  rule  was  made  upon  the  complain- 
ants to  show  cause,  by  the  next  term,  why  so  much  of 
said  order  as  relates  to  a  waiver  of  the  statute  should 
not  he  set  aside.  Without  any  direct  action  upon  this 
rule,  the  cause  was  finally  heard,  at  the  next  term,  and 
by  the  final  decree,  it  was  ordered  ''  that  the  agreement 
on  record,  purporting  for  the  defendants  a  waiver  of 
trhe  lapse  of  time  in  their  favor,  be  set  aside  and  held 
for  naught, "  and  the  bill  was  dismissed  witii  costs. 

It  does  not  appear,  that  any  of  the  defendants  were 
in  court  when  the  agreement  of  1819  was  entered  of  re- 
cord, or  that  any  of  them  had  assented  thereto  previous 
to  its  heine  made.  It  is  proved,  however,  that  during 
the  same  term, -and  perhaps  the  next  day,  Wheeler  the 
principal  defendant,  and  who  acted  as  agent  for  the  rest, 
was  apprized  of  it,  and  it  is  but  a  just  inference,  that 
aH  the  others  were  also  apprized  of  it,  shortly  ihereaf* 
ter,  or  at  least  years  before  any  motion  was  made  to  set 
it  aside.  It  n  inferrable  from  the  declarations  of  Wheel- 
er, proved  by  complainants,  that  he  was  dissatisfied  with 
wimt  h:id  hern  done  by  his  attorney,  hut  that  either  from 
a  lieViefthat  the  cause  could  have  ieen  removed  to  ^he 
federal  court,  or  that  after  the  agreement  had  heen  en* 
tered  of  record,  it  was  no  longer  in  his  power  to  have 
it  set  aside,  be  made  no  effort  to  have  it  done,  until  the 
motion  of  1825. 

The  circuit  courts  have  necessarily  great  discretion  con^ 
fided  to  them,  in  regulating  all  the  intermediate  steps  of 
a  suit  prepartory  to  a  final  trial.  It  is  a  discretion  which 
this  court  has  never  atttempted  to  curtail  or  control,  ex- 
cept for  an  obvious  abuse  of  it.  That  ihe  time  elapsed 
between  the  recording  of  the  agreement,  and  the  appli- 
cation to  set  it  aside  was  mo9t  unreasonably  long,  cannot 
well  be  denied.  Jf  there  were  any  room  to  suspect  a  ly- 
ing in  wait  to  catch  an  undue  advantage,  it  would  con- 
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ikit^ite  an  insurmouiitable  objection  of  itself,  to  even 
an  investigation  of  the  claim  to  have  it  set  aside.  But 
there  is  no  rootu  for  any  such  surmise.  The  proof  of 
length  of  possesaiour  as  to  most)  if  not  all  the  defendants, 
v»s  already  inade  t>efore  the  agreement,  and  as  the  bur- 
then of  it  lay  on  the.n,  there  wu*  reason  for  their  expedit- 
ing  rather  than  reurdiiig  its  production.  There  ww^  no 
attempt  on  the  part  of  defendants,  to  impeach  the  moti  ve;i 
of  their  attorney,  or  surmise  that  be  had  not  acted  as  he 
tup|M>sed  tor  tlie  best,  and  if  tliere  bad  been,  the  length 
of  their  acquiescence  should  estop*  them-  on  tiiat  score. 
Agreements  l)etween  }«arties  are  frequently  indispensable 
to  the  cheap  ,and  expeditious  preparation  of  causes. 
Oood  faith  in  their  execution  should  be  required  by  the 
circuit  courts,  nor  should  a  violation  of  them  t)e  allowed 
on  any  light  or  trivial  grounds.  It  should  never  be  al- 
lowed, when  it. is  likely  to  work  any  ascertainable  pre* 
judice  ta  the  party  opposing,  it,  and  which  has  been  su- 
perinduced by  tlie  entering  into  the  agreement. 

On  the  other  hand,  we  have  no  idea  a  court  of  jus- 
tice should  ever  allow  itself  to  be  be  debased  into  a  trir 
bunal  for  meting  out  justice  to  litigants,  according  to 
the  superior  address  and  management  of  themselves  or 
their  attorneys,  instead  of  .the  substantial  merits  of  their 
cases.  Some  members  of  the  profession  aPQ  apt  to  con- 
ceive an  advantage  gained  over  an  adversary  by  their 
superior  adroitness,  or  his  want  of  proper  skill*  as  a  spe- 
cies of  acquisition  both  lawful  and  honorable — a  kind 
of  property —-a  spoil  of  war,  they  have  won  for  their  cli** 
ents,  and  over  which  the  court,  as  the  arbiter  of  the  lists, 
bas  no  power  of  restitution.  The  courts  are  constantly 
com|)elled  to  be  reminding  them  that  they  are  the  su- 
pervisors of  no  such  arbitraments.  It  ought  to  have  been 
long  since  understood,  from  the  course  of  decision  in 
this  court,  that  the  slip,  oversight  or  bliuider  of  an  at- 
torney, constitutes  nd  cause  of  forfeiture  of  the  pro- 
perty of  the  client,  whilst  it  is  still  in  the  power  of 
the  court  to  allow  a  correction  of  the  error  without 
substantial  prejudice  to  the  other  party.  It  is  every 
days  practice,  even  in  our  common  law  courts^  to  per- 


FaH-  T^nn 

1838. 

Todd  ^e. 
Wheeler  ^e. 

al  delay  in  pre- 
tenting  a  pre- 
paratory mo- 
tion, and  it  ap- 
pears the  moY- 
er  baa  lain  by, 
to  catch  an  un- 
due advantage, 
ho  should  not- 
be  heard. 


Apeementa  a» 
to  the  prepara- 
tion of  canaes, 
ahonld  be  fairly 
obaerved,  and 
should  not  be 
reacinded,by  the 
court,  where  the 
opposing  party 
will  be  prejudic- 
ed by  having 
made  the  agree- 
ment unless  it 
is  adhered  to. 

Great  latitude  i*. 
allowed,  both  in 
chancery  and  at 
law,  in  making 
amendments,  ^ 
correcting  er- 
rors ;  and  v.  bile 
the  matter  re- 
mains under  the 
control  of  the 
court,  it  is  not 
to  be  tolerated 
that  a  party 
shall  lose  his 
property,  by  the 
cunning  and  ad- 
roitness of  par- 
ties, or  lawyen, 
on  the  one  band, 
or  their  mis. 
takes,  or  inad- 
vertencies,  on. 
the  other.' 
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F*ll  Term    mit  parties  te  amend  and  re-amend  their  pleadings,  W9 
18  8  3.       i^ng  3g  j(  |g  necessary  to  the  purposes  of  j  ml ioe,  until  tJie 
T<fdd  4t.      ^^^  ir  finally  disposed  of.     'I  his  n  allowed  even  for 
▼«.  the  i^erfecting  of  a  plea  of  the  statute  of  limitations^  the 

— —2 — ~  idea,  of  ks  beiiig  an  odious  defence  having  been  long 
since  exploded.  Nothing  is  more  common  than  to  al« 
low  the  withdrawal  of  ar  plea,  and  even  after  issue  haa 
been  formed  at  one  term,  to  allow  a  new  issue  to  be  pre« 
sented,  by  an  entire  new  plea  at  a  subsequent  term- 
All  this,  it  is  true,  tends  to  great  laxity  of  practice,  and 
induces  much  trouble  to  the  courts;  but  the  power  to 
allow  such  things  to  be<l6ne  is  indispensable  to  the  ad- 
ministration of  justice;  the  prevention  of  its  abuse,  ia 
properly  confided  to  the  exercise  of  a  sound  discretioii 
on  the  part  of  the  courts  of  original  jurisdiction.  Thia 
court  has  often  reversed  for  refusing  leave  to  aoiend,  sel- 
dom or  never  for  allowing  it. 

"We  do  not  doubt,  that  it  is  within  the  discretion  of  » 
circuit  court,  to- allow  an  amended  answer  to  be  filed^ 
for  the  purpose  of  setting  up  the  statute  of  limitations. 
But  after  that  defence,  or  any  other,  has  once  been  reg* 
ularly  made,  and  then  voluntarily  waived  or  withdrawn, 
it  would  be  an  indulgence  savouring  strongly  of  an 
abuse  of  discretion,  if  it  were  again  allowed  to  be  re* 
newed,  unless  some  strong  reason  was  presented  for  bo 
doing.  It  perhaps  could  never  be  properly  done  where 
the  Waiver  was  the  result  of  »  mutual  agreement  fairly 
made,  and  was  based  upon  any  thing  like  a  consideration 
of  benefit  to  the  party  waiving,  or  of  prejudice  to  his^ 
adversary. 

The  principal  question  therefore  is,  whether  this  discre- 
tion has  been  so  abused  in  this  case,  as  to  require  a  re- 
versal on  that  ground. 

It  is  obvious  from  the  tenor  and  nature  of  the  agree- 
ment of  1819,  that  the  waiver  of  the  statute  of  limitations, 
and  the  right  to  remove  the  cause  to  the  federal  court, 
wefe  the  considerations  and  inducements,  the  one  of  the 
other.  But  the  complainants  have  left  no  room  for  doubt 
on  this  subject,  by  proving  such  to  have  been  the  fact. 
What  the  defendants  surrendered  was  a  defence  perfectly 
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imprq^nable,  and  that  secured  to  them  their  homes  against    Fall  Term 
ihe  claim  of  the  complainants.     It  was  a  certain  lietence)        i  ^  a  3  • 
based  upon  proof  then  made.     On  the  other  hand,  the      Toddle, 
complainants  surrendered  nothing  of  the  least  benefit  ▼>•    . 

to  them,  or  prejudice  to  the  defendants.     It  was  the  ^^     ^ 

waiver  of  a  right  tliat  did  not  exist.     The  complainants 
themselves,  as  well  as  the  defendants,  were  citizens  of 
Kentucky,  and  thejr  had  no  right  or  power  to  remove  the 
,Gause  to  the  federal  court.     On  the  one  side,  then,  the;  de- 
fendants gave  seventeen  hundred  acres  of  valuable  land  ; 
on  the  other  the,  complainants  gave  nothing,  which  una- 
voidably presents  the  subject  in  one  of  two  aspects.   The 
agreement  was  either  the  result  of  a  mutual  mii^take  as 
to  the  power  of  removal,  both  parties  supposing  it  to 
exist;  or  the  complainants  were  taking  a  most  uncon«- 
•cionable  advantage  of  the  ignorance  of  their  adversa- 
ries.    It  is  unnecessary  to  suppose  the  defendants  were 
the  dupes  of  any  artifice  or  management.     When,  then, 
the  defendants  asked  leave  so  to  amend  their  pleadings 
as  to  set  up  and  rely  upon  the  statute  of  limitations  in 
their  defence,  and  the  complainants  presented  such  an 
agreement  as  a  bar  to  their  right  of  so  doing,  did  the  . 
court  abase  its  discretion  in  refusing  to  enforce  an  agree- 
ment so  unfair,  so  unequal,  so  unconscionable.^    Wa» 
such  an  agreement  ever  enforced  in  any  court  of  justice, 
in  any  way,  or  for  any  purpose?    Did  the  chancellor  ev- 
er refuse  to  rescind  such  a  one?    We  conceive  not.    The     - 
complainants  can  be  no  way  prejudiced  thereby-— that 
is,  their  situation  is  no  worse,  than  if  the  agreement  had 
never  been  made.     They  have  lost  nothing  that  ever 
was  properly  theirs.     The  only  supposable  prejudice  to 
them,  that  has  been  suggested  by  counsel,  is,  that  from  the 
lapse  of  time  they  may  have  lost  the  witnes^^es,  who  might 
liave  disproved  the  proof,  as  to  the  length  of  possession^ 
offered  by  the  defendants.  That  is  too  vague  a  surmise  of 
possible  detriment,  to  constitute  the  basii?  of  legal  action. 
It  must  assume  a  shape  more  relevant,  much  more  impo- 
ing  than  that.    The  presumption  is  a  much  more  rational 
'one,  that  the  lapse  of  time  has,  in  the  loss  of  witnesses, 
prejudiced  the  defendants.  At  any  rate  if  the  complainants 
were  to  receive  any  ascertainable  prejudice,  it  was  their 
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Fall  Term     business  to  have  made  it  manifest,  under  the  rule  to  show 

1833.       cause.     This  tliey  have  not  done.     They  have  content- 

Todd  Bre,      ^  themselves,  with  provhig  that  the  agreement  was  en* 

vs.  tered  of  record  with  the  ast^ent  of  one  of  tlie  attorneys, 

Wheeler ^e^    ^^^^  ^^^  defendants  were  recently  thereafter  apprized  of 

it,  and  rely  exclusively   upon  their  long  subsequent  ac* 

quiescence.     That  wouk!  no  doubt  be  a  strong  circum* 

stance  in  aid  of  any  other.     But  a  mere  neglect  to  have 

the  order  set  aside,  su|)erindnced,  as  it  no  doubt  was, 

by  ignorance  on  the  part  of  the  defendants,  should  not 

constitute  a  bar.     There  is  no  statutory  bar,  and  we  are 

no  ways  inclined  to  make  one. 

bsu   ^eed  to       ^^  hhve  been  induced  to  discuss  the  point  at  some 

tvaWe  a  matter  length,  not  on  account  pf  any  intrinsic  difficulty  discov- 

the  coart'  sets  ®>'^<l  >"  1^  '>ul  from  the  large  amount  of  property  depend- 

aside  ttndannab  ent  upon  it.     We  entertain  no  doubt  the  court  did  right 

there  ahooid  be  in  setting  aside  the  order  of  ISt9,  and  giving  the  defend- 

no  final  decree  ^^g  i\^^  benefit  of  their  length  of  possession.     But  we 

tj^e  wme  term:      ,  .  ,  .  "^        ,.  , 

time  shuiii4  be  thmk  the  court  was  premature  m  proceeding  at  the  same 
allowed  for  pre-  ^^^^  ^^  ^  g^^^i  iJej-Yge.    An  opi)ortunitv  should  have  been 

parauon     upon      ^      ,    ,     ,  ,   .  i     '  .,  e 

theiasae.  hich  afforded  the  complamauts,  to  make  repeilant  proof  as 

^**i^MLs'rein-  *°  ^^^  length  of  poss«  s^ion,  and  to  bring  their  case,  by  al- 
stated.  legation  and  proof,  within  any  of  the  savings  of  the  stat- 

ute, provided  they  could  i\o  so.  It  would  also  have 
been  more  regular  and  pro|)er,  that  the  proof  as  to  the 
possession  taken  by  the  defiendants,  since  the  order  of 
1819,  should  have  lieen  re-taken,  in  as  much  as  there  was, 
at  the  time  of  taking  it,  no  issue  involving  the  fact. 

Decree  reversed,  with  costs,  and  cause  remanded  for 
further  preceedings  consistent  herewith. 
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Fall  Term 

1888* 


Ralls  vs.  Hughes  and  Hedges.  dtANctnT. 

[Mr.  Apperaon  for  Plaintiff:  Mr.  Hanson  for  Defendant*.] 
From  ths  Circuit  Court  for  Momtoomxrt  County. 
Judge  Nicholas  delivered  the  Opinion  of  the  Court.  October  16. 

This  ^s  a  suit  in  chancery  instituted  in  1830,  by  Mrs.  Thr  right   of 

Ralk,  lo  obtain  dower  out  of  a  tract  of  land*  conveyed  braced *by  IShe 

by  her  deceased  husband,  and  which  has  been  in  the  un-  "tatutea  oi  iimi- 

dieturbed  occupancy  of  his  alienees,  from  and  before  his  chancery,  Mw. 

death  in  1796,  ti<l  the  present  time.    At  his  death,  his  wi-  [•^'bt  ^*P"^^ 

dow  resi'led  in  the  state  of  Virginia,  and  continued  to  re-  tion  in  equity/ 

side  there  until  about  twenty  years  before  the  institution  '  "t'?*^  *^  ^*^ 

•^  ^  onattne  ntuiost 

of  this  suit 9  when  she  removed  to  this  state.     Whether  within    twenty 

her  arrival  here  was  full  twenty  years  before  the  institu-  rt^JiJi]^^gI[c^M 

tion  of  the  suit  or  not,  there  is  some  rooin  to  doubt,  from  vouid  bring  the 

the  proof.      Which  way  the  proof  preponderates  we  ^"^om"  'of 

shall  not  determine,  as  it  is  not  indisjiensahle  to  a  decis-   the    statute,— 

ion  of  the  only  point  presented  by  the  case;  that  is,  the  ^c«pt^^  *  "to 

effect  to  1)0  eiven  to  the  lapse  of  lime.  ^^*   ™*®  J    ■« 

_  ^  ,  ••11  14*         II  where  the   de- 

By  reference  to .  the  statutes,  it  will  be  found,  that,  mandant    was 

from  some  stranfe'omissiion,  the  right  to  dower  is  not  *}*,®"*  f"*™  *!?® 

II  1  ^1  11  ^1.     .       .  "^te  \«hen  the^ 

embraced  by  any  clause  of  the  general  law  of  limitation,  right    accraed, 

either  of  England  or  this  country.     Though  thirty  four  l^\^^l  "^^ 
years  had  elapsed  at  the  time  of  bringing  this  suit,  from  within  ten  years 
the  accrual  of  the  right,  we  can  find  no  warrant  for  say-  ^^  ^  retom. 
ing  she  was  barred  of  her  remedy  at  law.     Whether  she 
is  barred  of  this  remedy  by  bill  in  equity,  ip  a  different        ^ 
question,  which,  so  far  as  we  can  ascertain,  has  not  here- 
tofore been  distinctly  presented  and  determined  either 
here  ar  in  England.     The  course  of  modern  adju<lica- 
tions,  however,  indicates,  as  we  think,  very  distinctly, 
how  it  must  be  determined  in  both  countries. 

It  is  well  settled,  that  where  the  remedies  are  concur- 
rent, and  there  is  a  legal  bar,  it  applies  equally  in  chan- 
cery, and  where  the  remedy  is  exclusively  in  chance- 
ry, if  there  would  have  been  a  bar  at  law,  provided 
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Fali  Term    the  right  had  been  a  legal,  not  an  equitable  one,  the  guit 
^m^.       in  chancery  will  be  liable  to  the  same  bar.     But  this  is 
not  the  full  extent  to  which  the  decisions  have  gone. 
An  attentive  examination  of  the  cases  will  show,  that 
the  chancellor  has  adopted  for  himself,  a  rule,  in  analo- 
gy to  the  limitation  of  the  right  oC  entry,  which  makes 
the  lapse  of  twenty  years  an  universal  bar  to  every  spe. 
cies  of  demand  pursued  in  his  court,  with  the  exception 
of  express  continuing  trusts  and  fraud.     We  do  not  pur* 
pose  to  ^o  through  a  detailed  statement,  or  even  cita- 
tion of  those  cases.     To  do  so,  at  this  day  woujd  be 
both  tedious  and  unprofitahle.     We  shall  content  our* 
selves  with  referring  to  the  often  before  quoted  language 
of  Lord  Redesdale,  in  the  leading  case  of  /Xwemfeii  vs. 
Aimtnlty^  2  Scho.  and  Isf.     ^*  Every  new  right  of  action 
in  equity  that  accrues  to  a  party,  whatever  it  may  be, 
must  be  acted  upon  at  the  utmost  within  twenty  years." 
This  position  has  been  recoiirnised  as  sound,  and  cited . 
with  approbation  by  this  court,  in  the  leading  case  of 
Rud^.  vs.  Buibfcky  LUt.  Stl  Ca.  512,  by  the  supreme 
court,  in  Elmendcrfvs.  Taylor^  10  Whea.  ajid  by  Chan- 
cellor Kent,  in  Koine  vs.  Bloodgood^  7  John.     In  Bttd  vs. 
Builoek^  It  was  further  said  by  this  court,  *^that  courts  of 
equity  Sroai  their  first  institution,  had  discountenanced 
stale  claims  and  have  always  refused  their  aid  to  those 
who  have  supinely  and  negligently  sle|it  upon  their  ti- 
tles.    As  soon  as  the  statute  of  limitations  of  Jaoies  I. 
was  made,  they  eagerly  adopted  the  limitations  it  pre- 
scril)e6,  and  it  has  long  since  become  the  settled  rule  of 
decisions  in  those  courts.     And  as  that  statute  has  limit- 
ed the  time  of  making  an  entry  upon  land  to  twenty 
years,  suhjett  to  certain  exi^eptions,  so  courts  of  equity 
have   invariahly   refused  to  sustain   an  equitable   title 
where  the  cau<e  of  action   accrued  more  than  twenty 
years  before  suit  brought,  subject  to  the    like   excep* 
tions." 

This  language  of  our  predecessors  is  so  apposite,  and 
so  conclusive  of  the  question  before  us,  that  we  preferr- 
ed citing  and  adopting  it,  to  clothing  the  same  idea  in 
terms  of  our  own.  The  result  is,  that  courts  of  equity 
not  merely  adopt  the  time  prescribed  by  the  statute,  in 
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Wll  cases  where  it  applies  expressly  or  by  analogy,  but  Fall  Term 
«ven  in  those  .for  which  it  has  made  no  provision,  on  i»«8, 
the  general  principle  that  vigilance  and  activity  are  ne- 
cessary to  call  forth  the  extraordinary  powers  of  the 
court,  and  that  where  a  party  has  slept  upon  his  claim 
for  twenty  years,  good  policy  requires  he  should  be  left 
to  his  common  law  remedy.  Concurring  entirely  in  the 
wisdom  of  the  policy  that  dictated  the  rule,  we  are  so 
far  from  feeling  any  disposition  to  disregard  or  evade  it 
for  any  purpose,  that  we  should  have  felt  inclined  to  ori- 
ginate it,  if  it  had  never  heretofore  been  adopted. 

Purposes  of  uniformity  and  conformity  dictate  the  pro^ 
priety  of  making  all  the  exceptions  contained  in  the 
statute  a  part  of  the  rule.  This  would  give  the  com- 
pkiaant  only  ten  years  after  coming  to  this  state,  which 
was  the  lemoval  of  her  first  disability,  even  if  the  act 
of  1 796  he  taken  as  the  test  of  disability,  and  the  length 
of  time  allowed  in  consequence  of  it.  Hence  it  is  imma- 
terial;  as  before  remarked,  to  determine  upon  the  proofs 
whether  she  had  been  twenty  years  in  the  state  before 
the  institution  of  her«uit  or  not. 

She  might  have  been  allowed  ten  years  though  the 
whole  twenty  had  elapsed  before  coming  to  this  state, 
for  such  are'the  terms  of  the  act,  but  they  hav^e  never 
been  construed  to  give  the  twenty  and  ten  years  both 
complete  where  the  disability  was  removed  before  the 
expiration  of  .the  twenty.  On  the  contrary,  wherever 
the  ten  added  to  the  time  previously  expired  make  twen- 
ty, the  bar  is  fixed. 

The  decree  dismissing  the  bill  must  be  affirmed  with 
costs.         • 

52 
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writofBi^ht  Sanders'  Heirs  vs.  Buskirk. 

[Mr.  Sand^TB  for  Plaintiff  :  Mr.  Brown  for  Defendant.] 
From  the  Circvit  Court  for  Owsm  Covrtt. 

October  17.  CifiEr  Justice  Robertson  delivered  the  original  OpiDion  is 
this  case,  on  the  lOih  of  May,  1839.  The  cause  having  been  suh* 
mitted  before  Judge  Nich  ^las  canie  tipon  the  bench,  he  took  no 
part  in  the  decision.  The  Opinion  was  aflerwards  suspended  b^ 
a  petition  for  a  rehiring,  nntil  the  present  tin  e,  when  the  am 
xiexed  soppiemental  Opinion  was  delivered  by  the  Chief  Justice^ 
and  the  former  Opinion  confirmed. 

Statement  of  the  Tms  is  h  Writ  Of  riffht  sued  out  by  Aime  T.  Santlert 

3!^ittS«:  a»^^  ""^^^^  ««^'"»*  *^^*'*^  Buskirk 
eluded,  and  in^  o^  the  trial,  upon  the  general  mm  as  to  the  mere 
coan  below,  riffht,  after  the  demandants  had  proved  a  regular  deduc* 
tion  of  leual  title  from  tli^  Commonwealth,  and  had  also 
proved  actual  seizin  within  proper  time,  the  tetiant) 
'without  attemptini^  to  shew  any  perfect  title  in  himself, 
'  or  in  any  other  {person  under  whom  he  held,  was  per« 
mitted  to  read  a  record  of  a  proceeding  in  favor  Of  one 
John  Norton  against  the  demandantSf  from  which  it  ap 
peared,  that  the  land  in  contest  had^hecn  sold  to  satisfy 
a  fieri  facias  upon  a  judgment  against  them,  in  favor  of 
Norton,  and  had  heen  pnrchaseil  by  him,  and  that  the 
sheriff  hud  conveyed  to  him  the  title.  He  ^s  also  per- 
mitted to  read  a  record  of  a  motion,  made  by  the  de- 
mandants agaiiiift  Norton,  for  a  quashal  of  the  sale  under 
\he  fieri  facias  ; — to  <ill  which  the  demandants  excepted; 
and  thereupon,  they  offered  to  prove  that  the  sale  of  the 
land  under  execution,  was  collusive  and  fraudulent,  as 
between  Norton  and  the  sheriff  who  made  it.  But  the 
circuit  court  rejected  the  proffered  proof,  and  instructed 
the  jury,  that  the  judgment  overruling  the  motidn  to 
quash  the  sale,  was  conclusive  as  to  its  fairness  and  va- 
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lidity ;  and  that,  if  they  believed  that  Buskirk  was  in  I'aH  Term 
possesfiion  of  the  land  included  in  the  sheriif's  deed  to        1^92. 

Norton,  they  sshould  find  for  him.  '  Sander'9  AV« 

Verdict  tad  jiMlgment   were  consequently  rendered       Uulh'  k 

for  the  tenant.  -^-^ ^— 

Though  Buskirk  s^ms  nt^  to  have  been  a  tenant  of  That  the  deTt 

the  freehold,  yet,  as  that  fact  was  pleadable  in  abatement  jT^nrAenant^of 

only,  (see  Oreen  vs.  Liter^)  it  could  not  affect  the  right  of  the  freehold,  n 

the  demandants  to  recover  oh  the  general  mist — no  plea  pient  only. 
in  abatement  having  been  filecf.                 ' 

It  was  permissible  for  the  tenant  to  use  the  first  rec-  D^endant  in  a 

ord,  which  was  read,  for  the  purpose  of  shewing  that  may  ahew'^t 

the  demandants  hs^d  been  divested  of  their  title,  and,  .^e™an^nt  haa 

-  ,      ,  .    ,  .      .       ,  been  diverted  of 

therefore,  had  no  right  to  the  land.  hia  title,  and  so 

But  the  record  of  the  motion  was  inconclusive  as  to  i^v«."^  *  ^^ 

the  alleged  fraud  ;  and  we  have  no  doubt,  that,  unless  But  the  dewan- 

they  had  been  estop|>ed  by  that  record,  the  demandants  dant  may  show, 

bad  a  right  to  avoid  the  effect  of  the  sherifi^s  sale  and  of  deed  purporting 

bis  decree,  bv  proving  that  the  sale  was  fraudident  and  J?^<*»veat  him  of 

•    *  ^  title,  was  col  In-  • 

void.     See  Hoyden  el  al  vs.  Dunlap^  3  Bibb^  2X6,  slve,.  fraudulent 

The  judgment  on  the  motion  to  quash  the  sale,  was 

not  conclusive  as  to  the  fraud,  because  the  record  not  only  aet  aside  a  sale, 

does  not  shew  that  the  fraud  was  decided  upon,  or  at-  ^^^rruM,  will 

,  ,  ,  ,  .  *       '  not  preclude  ^, 

tempted  to   be  proved,  on  that  motion,   but  tends  to  party  from  show 

prove  that  it  was  not  then  investigated,, and  could  not  JIJfa^'filmAitm* 

have  been,  as  the  notice  did  not  rely  on  that  ground  ;  and  void,  apoa 

and  this  inference,  from  the  record  itself,  is  fortified  by  p^^JSiined^ 

the  opinion  of  this  court  on  a  writ  of  error  to  reverse  the  notice,  nor 

the  judgment  of  tlw  circuit  court  on  the  motion.     4  ^l^^d**^n*^the 

Jlfon.  464.  trial  of  the  mo» 

tion.      fi*ee  the 

As  it  does  not  appear  that  the  imputed  fraud  in  the  supplemental  o- 

sale  was  ever  tried,  the  judgment  overruling  the  motion  P""®"»  P*  ^*2- 

to  quash  the  sale  on  other  grounds,  should  not  con* 

elude  the  demandants  as  to  that  matter  ;  even  if,  other* 

wise,  it  might  l>e  conclusive  ;  as  to  whipli  latter  point, 

we  shall  not  express  any  opinion,  as  it  is  not  necessary 

to  do  so.  -f 

Wherefore,  the  instruction  of  the  circuit  cou'n  was 
erroneous  ;  and  consequently,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Fall  T«ritt 

183S. 

8ander$*  h^r$ 

V8. 

Buskirk. 

Points  relied  on 
for  a  rebeariog. 


A  writ  of  right 
abates  in  the 
circait  court  bj 
the  death  of  a 
party,  and  there 
can  be  no  revi- 
'ver.  •  ut  an  ap- 
peal, or  V-  rit  of 
error,  prosecut- 
ed to  reverse  a 
judgment  on  a 
writ  of  right,ani} 
abated  by  the 
death  of  a  party, 
may  be  revived 
and  prosecuted 
by  his  legal  rep- 
resentative, or 
by  a  co-party. 

The  right  to 
have  an  errone- 
ous jud|pnent  re- 
vised  ijr  correct- 
ed, never  dies 
with  the  par- 
ty, but  survives 
to  his  repre- 
eentative,  not- 
withstandingthe 
cause  of  action 
upon  which  the 
judgment  was 
lendered,,  would 
not  have  surviv- 
ed. 

A  judgment  o- 
verruling  a  mo- 
tion to  quash  a 
•ale  for  irregu- 


.  Supplemental  Opinion. 

The  reargument  has  not  changed  the  former  opinioi? 
of  the  court. 

Two  points  have  heen  urged  by  the  counsel  for  the 
ap|ieliee :—  Firtt^  that,  as  a  writ  of  right  cannot  be  re- 
vived in  the  circuit  court>  it  was  improper  to  revive 
this  suit  in  this  court,  and  that  it  should  have  gone  off 
by  abatement,  in  consequence  of  the  death  of  one  of  the 
demandants,  Wali^er  Sanders^  during  the  pendency  of 
the  appeal.  Second^  that  the  judgment  on  the  motion  to 
quash  the  sherifTs  sale,  wvls  a  bar  to  any  imj)eachmeiit 
of  the  sheriff's  deed  for  fraud  in  the  sale. 

Neither  point  is  tenable. 

First.  Although  the  death  of  Walker  Sanders  might  have 
abated  the  writ  of  right  for  the  land,  in  the  circuit  courts 
nevertheless,  his  representatives,  as  well  as  the  co-dc- 
mandants,  have  an  unquestionable  right,  if  the  judgment 
be  erroneous,  to  reverse  it,  and  get  clear  of  (Ae  cosls^  and 
be  reinstated.  Can  it  be  seriously  doubted  that,  in  a  per- 
sonal action,  which  dies  with  the  person,  for  example, 
slander^  an  erroneous  judgment  may  be  reversed  by  the 
representative  of  cither  parly  wlio  may  have  been  pre- 
judiced ?  The  object  of  a  reversal  is  not  to  prosecute 
the  action  of  slander,  bn^  only  to  correct  an  injurious 
error,  the  right  to  do  uhich  does  not  die. 

Second.  We  rei)cat,  ihsX  fraud  in  the  sale  was  not  one  of 
the  causes  assigned  in  the  notice  for  quashing  the  sale  ; 
nor  was  it  investigated  on  the  hearing  of  the  motion  ; 
and  this  obvious  deduction  from  the  record  is  **fortificd'^ 
by  the  opinion  of  this  court,  in  4  Mon.  464,  because  it 
evidently  gives  the  same  construction  to  the  grounds  re- 
lied on  in  the  motion  to  quash,  and  the  same  interpreta- 
tion of  the  character  of  the  investigation  in  the  circuit 
court,  as  are  now  given  by  this  court.  A  motion  to 
quash  a  5ale  for  irregularity — Avant  of  notice  for  exam- 
ple, surely  would  not  bar  a  bill  in  chancery  to  set  it 
aside  for  fraiid.  And  it  seems  to  us  quite  manifest,  that 
a  similar  motion  for  the  like  cause  would  not  preclude 
a  party  from  defending  his  possession  when  sued  on  the 
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sheriff's  deed,  by  proving  that  the  sale  was  frauduleni, 
and  the  deed  therefore  void. 

Whethera  motion  to  quash  a  sale  for  fraud  shotdd  be 
sustained  after  a  motion  to  quash  it  for  irregularity  mere- 
ly had  been  overruled,  is  a  question  which  we  need  not 
now  discuss ;  for  a  decision  of  it  either  way  could  not 
affect  the  question  which  we  are  called  on  to  consider. 

A  motion  to  quash  a  sale,  and  the  right  to  resist  a 
deed  made  in  consequence  of  the  sale,  are  very  different 
things.  A  party  may  not  have  a  right  to  maintain  a  mo- 
tion to  quash  the  sale^  and  stiil  may  have  a  right  to  im- 
peach the  deed  for  fraud,  and  will  always  have  that  right 
until  he  shall  have  once  attacked  the  deed  for  fraud  and 
shall  have  failed,  or  until  be  shall  have  relinquished  or 
lost  tJie  right  by  lapse  of  time. 

Wherefore,  the  former  opinion  must  remain  unaltered. 


Fall  Term 

1833. 

Stansberry 

VB. 

Simmons. 

larity,  will  not 
preclude  a  party 
Ironi  impeacb- 
in^  the  sale  and 
daisfl  ioT  fraud, 
\n  another  trial, 
where  the  ques- 
tion arises  inci* 
dentally.  Ante 
p.  411. 


Stansberry  against  Simmons.  CHANCERy. 

[Mr.  Chapeze  for  Plaintiff:  Mr.  Critteiiden  for  Defendant.] 
Fbom  the  CouifTY  Court  of  Bullitt  County. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.      October  17, 


Bill,  and  itsolv 
ject. 


HuMPHREr  Simmons,  as  only  heir  of  Griffin  Simmons, 
deceased,  filed  a  bill  in  chancery  against  Benjamin  Stans- 
berry, for  partition  of  a  tract  of  land,  vrhidi  Griffin  Sim- 
mons had  owned,  containing  two  Iiundrcd  and  seventy 
four  acres,  and  one  hundred  and  eighty  four  acres  of 
which  he  had,  in  1803,  agreed  to  exchange  with  Stans- 
berry, for  a  tract  of  a  hundred  acres,  as  shewn  by  the 
following  article  of  agreement : — 

"  Articles  of  agreement  made  and  concluded  upon, 
this    15th  day    of  Fcbuary,    1803,   between   Benjamin  give  said  9.184 

where  he  now  lives  with  the  improvements  as  it  now  is,' — interpreted  to  entitle  the  cove- 
nantee to  the  specified  qaantity,  without  the  surplus  (ninety  ocrr«i)  aftrrward«ia«»certatnpd  to 
be  ia  the  tract. 


A  covenant,  *lo 
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Fall  Term     Stansberry, '  of  the  one  part,  and  Griffia  Simmons,  of 
*^*^*        the  other  part— B.  Stanslierry  for  his  part,  doth  agree 
SlaoMberry     ^o  g'i^«  «^id   Simmons  a  general   warranty   deed   for 
^*'  one  hundred  acres  of  land  that  joins  Samuel  Simmons' 

■  *"*'^*"'**^  i,jn(i  J  for  whit  h  9aid  Griffin  Simmons  doth  agree  to 
give  said  B.  Stanslierry  one  hundred  and  eighty  four 
acres  of  land,  where  he  now  lives,  with  the  improve* 
eronts  as  it  now  is — with  his  father's  security,  in  a  gener- 
al warranty  deed." 

B.SianBberry,    [Seal.} 
Griffin  SmiacM^   [Seal.] 

Stansberry  insisted  that  he  was  entitled  to  the  whole 
tract  desi<£nated  as  one  hundred  and  eighty  four  acres, 
although  the  quantity  of  that  tract  is  ascertained  to  foe 
Answer ,4r cro«9  two  hundred  and  seventy  four  acres;  but,  making  his 
answer  a  cross  hill,  prayed,  in  substance  and  effect ^  that 
in  the  event  of  a  decree  for  partition,  there  should  also 
be  a  decree  for  a  specific  execution,  by  a  conveyance 
of  the  legal  title  for  the  one  hundred  and  eighty  four 
acres,  which  should  be  allotted,  to  him  ;  or  for  a  rescis- 
sion of  the  contract. 
Decree.  I'he  circuit  court  made  the  partition,  as  sought  by  the 

bill,  and  decreed  costs  against  Stansberry,  but  made  no 
farther  decree  as  to  the  title;  and  this  writ  of  error  is 
brought  to  reverse  that  decree. 
Whenever  a  de-      There  does  not  appear  to  be  any  sufficient  ground  for 
rightfii'l  d«^^^^^^      objeclinif  to  the  partition.     The  agreement  should  noV 
the  coiiip't,  he  he  interpreted  as  an  obligation  by  Griffin  Simmons  for 
tn      pay  cos  .  ^^^^  ^^^^^^  ^^^  hundred  and  eighty  four  acres.;  and  there 
is  no  objection  to  the  mode  of  partition  as  made  and 
confirmed  by  the  decree.     And  certainly,  as  Stansberry  ^ 
re>i8ted  a  decree  for  partition,  it  was  proper  to  decree 
costs  against  him. 

A  defendant  re-  But  the  circuit  cotirt  erred  in  not  decreeing  some  re* 
srting  the  Buit  lief  on  jhe  ^.rosg  bill. 

of  the  heir,  for  .  .  .  .,,         .  ,       -  «      <■ 

the  suiplu:)  of      S  ansberry,  m  that  cross  bdl,  asks  only  for  a  deed, 

t^haTthe^^defCTd-  ^'^''  ^^^^V 5  ^^  tliat  he  isentitled  to  the  extent  of  the 

ant  held  under 

the  ancestor's  agreement  for  the  conveyance  of  a  spec 'fie  qnantity,  "with  hU  father*  ^ 
security  in  a  f^ood  warranty  deed,"— ninkes  his  aiwwei  >  cross  bill  for  a  specific  exena- 
tioa,  or  for  n  re-icission.  The  decree  should  require  the  heir  to  make  a  deed,  with  approv- 
ed securiCy,  ipr  the  title,  or,  on  his  failure  to  do  so,  rescind  the  contract. 
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t>ne  hanilreci  and  eighty  four  acres   allotted  ta  him.     Pail  Term 
When    a  defendant  files  a  r1*oss  bill  against  the  com^        i83  8« 

plainant  only^  an  appeal  or  writ  of  error  to  reverse  the  Cm^erberr^ 
decree  on  the  original  l>ill,  brings  up  the  cross   bill^  vs. 

and  the   merits  of  the  whole  case  as  it  stood  in   the  ^^^'^^  ^u 

circnit  court — (Stevenson  and  mfe  vs.  Dmlap'B  heirs  el  al.  ^  .*"**■  '>»W  o- 

J  Jnon.    lo4j  piatnantonfy^ 

Decree   reversed,  with  costs,  and  the  cause  remand-  ^"^   "^  .^r 

_         .  ,     ,  *PP-  Of  writ  of 

ed   with  instructions   to  require   the  defendant   in  er»  error  to  a  decree 

ror  to  make  a  deed  of  gfeneral   warranty  for  the  one  ^^^^^^  original 
hnndred  and  eighty  four  acres,  with  ap|)roved  security, 
or  to  rescind  the  contract  if  he  shall  fail  to  make  such 
a  conveyance. 


Canter  berry  et  al  t>s.  The  Commonwealth,      debt. 
for  the  use  of  Smith  &  Pearceall. 

{Mr.  MeCoimell  Ibr  t^laintifis  :  Mr.  Combe  for  Defeadaiite.] 

From  the  Circuit  Court  for  Lawreitcx  Countt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.       October  19. 

This  suit  is  bronsflit  for  the  benefit  of  Smith  and  Pearce-  Snh  tLgaingt  a 
all,  merchants  of  Philadelphia,  against  a  sheriff  ami  the  g^r^lL  fo?i^ 
sureties  in  his  official  .bond,  for  an  aliesed  breach  of  hi^  ingtu  p'dVover 
duty  in  failing  to  pay  over  paper  of  the  Bunk  of  the  Jrl'coliii^^^ 
Comibon'Virealth,  which  he  had  *'tH  virlve  ^"  a  fieri  /a*  executioii. 
eias  in  their  favor,  collected  as  sheriff. 

The  defendants  pleaded,  that  the  relators  were  non*  The  defen^t. 
residents,  had  no  agent  \n  the  comity  in  which  the  sher* 
iff  resided,  and  that  no  demartd  had  b^en  nnade  prior  to 
» tb^  institution  of  the  suit.  Issue  having  been  concluded 
M  that  ptea,  the  jury  fmmd  a  verdict  against  the  sher- 
iff and  his  sureties,  upon  which  the  couvt  rendered  a 
)uds:i!neiit  ;->-to  reverse  whtch^  this  wr U  of  error  is  {mtos- 
ecuted^ 
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Fall  Term         The  sufficiency  of  the  declaration  is  the  first  poiot 

1 8  3  3  •  presenfed  for  consideration. 

CeaUerberrv        ^^^  ^^^^  objections  which  have  been  urged  against 

T«.  the  count,  are,  first  that  it  avers  that  the  sheriff  failed  to 

ComHthJrc._  ^^y  ,,^^^  amount''  which  he  had  collected,  but  does  not, 

In  a  declaration  Jn  so  many  words,  nlle^  that  he  did  not  pay  the  Com- 

for  failing  to  pay  monweaith   paper  which  he    had    collected. — Second, 

'over  common-  t^^t  it  Rvers  that  he  collected  the  paper  *'in  virtue"  of  the 

wealth's  pnper,  .  .  ■  .  i  i  •  .. 

anavermeatthat  execution,  but  doesnot  State  expressly,  that  the  collec- 
be  failed  to  pay  j^j^^  ^^  niade  whilst  the  execution  was  in  full  force, 

'*  the  amount,"  .  4.  .  .   . 

implies  a  charge  and  gave  him  authority  to  make  the  amount  for  which 
r/S*lX^  it  was  issued. 

m    that    paper, 

and    is    aoffi-       Neither  of  these  objections  can  be  sustained. — ^'  The 

cwnt.Andw^  amount"  collected,  imports  the  Commonwealth  jwiper 

that  he  collected  collected,  and  not  specie,  or  any  thing  but  what  the  exe- 

oftheex^oMlie  cution  entitled  the  sheriff  to  collect  and  the  creditors  to 

legal  deduction  demand.  And  if  the  money  was  collected  in  virtue  of  the 

ceived  it  while  execution,  the  le^al  deduction  is,  that  it  was  collected 

the  ex*on  was  whilst  the  execution  irave  the  sheriff  lesal  authoritv  to 
u  hw  hands,  4r  ,  ,    °  *.    ■  . 

in  force.  coerce  the  amount  by  means  of  the  writ. 

A  sheriiff  having       Upon  the  trial,  the  only  proof  of  a  demand  was,  that 

coUectedmoney  the  attorney  at  law,  who  had  obtained  the  judirment  on 

upon  an  ex'on,        ,  .   ,     .  .        ■      1  •  •  «    ■  t       1? , 

ifl  bound  to  pay  which  the  execution  had  been  issued,  but  who  did  not  re- 

It  oyer  to  the  gjj^  j„  thecounty  in  which  the  monev  was  collected,  had 

creditor,    with-  ,        -       .  .         .      .^  -    ■        i.  1 

out  a  demand,  drawn  an  order  for  it  on  the  sheriff,  who  did  not  pay 

the'*TOuSy^  *°  it,  or  accept  the  order.  And  thereupon,  the  court  refused 

The     attorney  to  instruct  the  jui*y,  on  the  motion  of  the  defendants, 

Jh*~-  6^^^  *^*^  '^  ^^^  ^^^  ^^^  ^"'y  ^'  ^^  sheriff  to  pay  the  mon- 

receive  th*e  mo-  ey  on  such  a  demand.    And  that  refusal  presents  the  next 

fffwiVS^iMti^  subject  for  revision  by  this  court, 
fiedin  paybg  it       That  an  attorney  at  law,  who  obtains  a  judgment  for 

If  the  creditor  ^^^  client,  may  have  an  implied  and  resulting  authority 

reside  not  in  the  to  receive^  for  the  client,  the  money  or  thing  adjudged  to 

^^i^'oitf^^  him,  we  do  not  doubt.     Such  seems  to  be  the  common 

may  pay  it  to  law  of  the  State,  as  well  as  a  clear  deduction  from  a 

Dot  "T^ni^i^  Statute  of  1796,  1  Dig.  496.     The  thirty  fifth  section  of 

pay  it  to  any  that  act   declares,  "if  any  sheriff  or  other  officer  shall  . 

one  wh6    does  ,  .-^./..«i«»,i 

not  produce  an  make  return  upon  any  writ  01  fieri  facuu  ^c  that  he  hath 
Mthoritymtpri  i^^j^j  ||ie  debt,  damages  and  costs,  as  in  such  writ  re- 
nwr    Irom   the  .  *  .     .    ,.  .  •>       1 

creditor,  for  re*  quired,  or  any  part  thereof,  and  shall  not  immediately 
caivingit.  ^^  ^j^^  ^^^  ^^  ^l^^  party  to  whom  the  same  is  payable^ 
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i»r  his  aUarney,^  he  shall  be  liable  to  a  motioo  in  the    Fall  Term 
proper  court  for  the  amount,  and  fifteen  peir  cent,  dam^  ^  less* 
•ges.  '  QarUerberry 

The  thirty  sixth  section  of  the  same  act  provides  that,  ^y* 

when  the  credUor  does  not  live  in  the  county  in  which   ^^ 

the  money  is  collected  on  execution,  unless  he  shall  have 

appointed  an  agent  in  that  county,  or  unless  .^^demand 
(of  the  money)  shall  have  been  first  made  of  the  sheriff  in 
his  county,  by  the  creditor,  or  some  other  person  hav- 
ing a  written  order  from  Urn,"  no  jvdgment  shall  be  ren- 
dered against  the  sheriff  for  failing  to  pay  the  amount 
collected  on  the  execution. 

The  twenty  second  section  of  the  act  of  1828,  <*to 
amend  and  reduce  into  one  the  execution  laws  of  this 
state,"  provides  that,  when  the  execution  creditor  resides 
in  any  other  county  than  that  in  which  the  money  is  col- 
lected, unless  an  agent  in  the  latter  county  shall  have 
been  appointed  and  the  fact  of  his  appointment  enciorsed 
on  the  execution,  the  sheriff  shall  not  be  liable  to  ndt  for' 
failing  to  pay  over  the  amount  collected  on  the  execu- 
tion until  after  the  credUor  shall  have  made,  or  ^^caused" 
to  be  made,  a  demand  of  the  sheriff;  and  the  twenty 
third  section  of  the  same  act  also  recognises  the  right 
of  the  sheriff  to  pay  the  money  to  the  attorney  at  law 
of  the  creditor,  if  he  shall  clioase  to  do  so.       ' 

Construing  the  thirty  fifth  andlhe  thirty  sixth  sections 
of  the  act  of  1196  together,  so  as  to  make  them  harmon^ 
ize,  and  so  as  to  give  effect  to  each,  the  former  should 
be  interpreted  to  mean  that,  if  the  creditor  reside  in  the 
county  in  which  the  sheriff  lives,  it  shall  be  his  (the 
sheriff's)  duly  to  pay  over,  without  any  demand^  the 
amount  of  the,  execution  to  which  the  creditor  is  enti- 
tled, and  that  a  payment  to  either  the  creditor  or  his  at- 
torney will  exonerate  the  officer;— and  the  latter  section 
(S6th)  should  be  understood  to  mean  that,  when  the 
creditor  resides  in  any  other  county  than  that  in  which 
the  sheriff  lives,  the  sheriff  shall  not  be  bound  to  go  out 
of  his  courrty  to  pay  the  money,  nor  bound  to  pay  it  to 
the  attorney,  (as  he  may  not  know  who  he  is,  or  whether 
his  impiled  authority  to  collect  may  not  have  been  re- 
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Fall  Term 

1888. 

CaiUerherry 

VB. 

G&m'Uh  4-e. 


The  act.  of '27, 
aatborizifigjadg 
luents  for  the 
nomiQal  amount 
in  bank  notes, 
against  officers 
who  have  col- 
lected snch  mo- 
ney, and  failed 
to  pay  it  over, 
6oefi  not  apply 
to  their  sureties; 
the  recovery  in 
asnit  where  they 
areincladed,can 
be  only  for  the 
value  of  the 
paper  when  it 
ought  to  have 
been  paid,  and 
interest  on  it 


voked  or  coiintermandeci,)  and  shall  he  liahle  to  suit  for 
non  fiay roent  in  the  eveM  only  of  a  demands,  in  his  coun- 
ty, by  the  creditor  himself,  or  by  his  agent  constiltUed  im 
toriting. 

The  twenty  second  section  of  the  act  of  1838  repeals 
only  so  much  of  the  thirty  fifth  and  thirty  sixth  factions 
of  that  of  1796,  as  is  inconsistent  with  its  provisions. 
The  three  sections  taken,  as  they  should  he,  in  pari  ma-- 
fma,  the  words,  *^  shall  have  made  or  caused  to  he  made 
a  demand,"  should  be  understood  to  mean  a  demand  in 
the  sherifPs  county,  by  the  creditor,  or  by  an  agent  ap- 
pointed as  the  pre-existing  law  required:  that  is,  by  the 
creflitor  himself,  and  in  writing,  so  that  the  sheriff  may 
have  evidence  of  his  authority. 

The  conclusion  is,  that,  thouirh  a  sheriff  may  legally 
pay  over  to  the  attorney  of  the  creditor,  he  is  not  liable 
Cor, failing  to  do  so,'Hnless  the  attorney  have  authority 
in  writing;  and  that,  as,  in  this  case,  the  attorney  had  no 
written  authority  to  receive  the  money,  the  circuit  court 
erred  in  withholding  the  instruction  proposed  by  the 
counsel  for  the  plaintiffs  in  error;  for  the  sheriff  was  not 
Kable  to  a  suit  for  failing  to  pay  the  money,  unless  it 
bad  been  demanded  in  his  county  by  the  creditors,  or 
an  a^ent  const itti ted  (^  writing. 

The  rijrht  to  render  a  verdict  and  judgment  for  sev- 
enty dollars  <ix  and  one  fourth  cents  in  specie,  when  the 
amount  collected  was  only  about  sixty  two  dollars  in 
notes  of  the  bank  of  the  Commonwealth,  is  the  only 
matter  remaining  to  be  considered. 

The  second  section  of  the  act  of  1827,  does  not  apply 
to  a  suit  against  a  sheriff  and  bis  sureties  on  the  official 
bond.  It  provides  only  that,  when  an  officer  shall  have 
oollected  Commonwealth  paper,  and  failed .  to  pay  it ' 
over  as  he  ou^ht  to  have  done,  ^^  any  court  or  justice  of 
the  |)eace  rendering  judgment  in  such  case  against  any 
such  officer,  shall  render  judgment'  for  the  bank  |>a|)er 
so  collected  bv  said  officer."  This  act  applies  otily  to 
a  proceeding  by  motion  or  otherwise  agaiiiKt  the  offi<^r 
alone.  It  does  not  affect  the  lialnlity  of  his  sureties; 
that  is  fixed  by  the  general  law,  and  cannot  exceed  the 
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amount  of  injury  or  losss^untained  by  the  iTeditor;  and 
that  is  the  value  of  the^  paper  when  it  ought  to  have 
been  paid,  or  when  the  breach  of  the  Uond  occurred,  and 
interest  thereon.  The  judgment  in  such  a  case  should 
be  rendered  for  specie. 

Inr  this  case  there  was  no  proof  of  the  value  of  Com- 
mon wealth  paper;  and  therefore,  although  the  verdict 
and  judgment  may  not  be  too  high,  nevertheless,  the 
jury,  haviiijc  no  legal  criterion  for  ascertaining  the 
amount  to  which  the  relators  were  entitled,  had  no  au- 
thority  for  their  verdict,  and  it  cannot  be  sustained. 

Wherefore  the  judgment  is  reversed^  and  the  cause  re-* 
manded  for  a  new  trial. 


Fall  Term 

1883. • 


Where  the  re- 
covery 10  in  spe- 
cie, ior  u  debt 
due  in  paper, 
there  miut  be 
evidence  of  the 
valae  of  the  pa- 
per, or  the  ver- 
dict cannot  be 
mistained 


Wilson  vs.  Percival.  Motioit. 

^Mr.  Chapeze  for  Plaintiff:  no  appearance  for  defendant.] 
FaoM  THE  Circuit  Court  for  Hardin  County. 

Chief  Justice  RoBfiRTsos  delivered  the  Opinion  of  the  Court.       October  19. 

On  ajieri facias  in  favor  of  Wilson  against  Percival,  the  To  amotion  t^ 

sheriff  returned,  that  he  had  levied  on  enuintrated  arti-  itt^a^e,%or?- 

de^  of  |)er8onal  estate,  on  a  slave,  and  on  '-all  the  land  regoiaritjr    aor 

«aid  Percival  holds  titte  to  in  Hardin  county,  quantity  f!rta^aU  plr- 

not   precisely   known."  aong   intere«ied 

On   a  venditioni  exponas  which   was  issued,  the  offi-   are  parties.  And 

cer  returned,  that  he  had  sold  «' all  the  land  which  the  ^^  P*!^'«*  ^ 

execution  ■    (or 
saidJames  Percival  held  title  to  in  Hardin  county,  in  any  party)  maj 

the  following  manner:— I  first  offered  for  sale  the  whole  £12^?^    ^ 

*.Lii  .irfc-ii*         ^"^"*  of  error  to 

01  the  lands  owned  or  claimed  hy  said  Percival,  lying  the  jad||*t  on 

in  Hardin  county,  and  after  the  amount  of  the  execu-  \**'*  ™°!l^"'   , 

^'  A  shenfTssale 

being  set  aside, 

the  $ale  hand  becomes  inyalid,  and  most,  on  motion,  be  qnashed. ^The  sale  aad  sale 

bead  qaaabed*  the  wedKtor  is  remitted  to  his  jndlgmeDt,  mafiected  by  the  levy. 
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Fall  Term  tiofi  vras  bid,  I  then  cried  it  to  hiqn  who  would  agree  te 
1 8 8 s •  ^^Q  (^^  ]em4  quantity  of  land,  and  pay  the  debt.  After 
^J^J^  teveral  bids,  Horace  Percival  became  the  purchaser  of 
v^  _  one  fifth  of  all  said  Percival's  interest,  undivided,  ac« 
cording  to  quality  and  quantity,  for  the  sum  of  two 
hundred  and  thirty  four  dollars  and  eighty  one  cents." 

The  land  was  sold  on  a  eredit  of  three  months,  and 
the  pm'chaser  (who  was  the  son  of  the  defendant  in  the 
execution,)  gave  his  bond  lo  Wihra  (with  two  sureties,) 
for  the  amount  bid  for  the  interest  which  he  bought. 

Upon  the  motion  of  James  Percival,  the  circuit  court, 
from  whose  office  the  iexecution  emanated,  quashed  the 
wile;  and  at  a  subsequent  day  of  the  same  term,  quashed 
the  sale  bond,  on  the  motion  of  the  principal  obligor — 
Horace  Percival. 

As  the  grounds  for  quashing  the  sale  appeared  on  the 
.  return  upon  the  execution,  all  persons  who  were  inter- 
ested on  the  record  were  parties  to  the  motion  to  quash. 
Wilson  might  have  prosecuted  a  writ  of  error;  but,  not 
having  done  so,  the  order  quashing  the  sale  is  conclu- 
sive. 

The  sah  having  been  set  aside,  the  sale  bond  was  there- 
by  invalidated ;  and  its  quashal  abo^  on  motion,  was  a 
natural  and  legfd  consequence.  And  therefore,  as  long 
as  the  order  quashing  the  sale  is  unreversed,  an  enquiry 
into  the  presumed  motives  of  James  and  Horace  Perci- 
val would  be  unprofitable.  Nor  is  it  necessary  to  en- 
quire whether  Horace  Percival  should  have  been  per- 
mitted to  object  to  the  validity  ot  his  bond,  in  conse- 
quence of  a  sale  of  a  joint  and  imdivided  interest  in  aU 
his  father's  undetcribed  lands  in  Hardin  county,  had  not 
the  father  himself  procured  the  quashal  of  the  sale. 

Wilson  will  be  remiued  to  his  judgment  unaffected  by 
the  invalidation  of  the  sale  and  sale  bond. 

The  order  quashing  the  bond,  therefore,  must  be  af- 
firmed* 
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Fall   Term. 
t883. 


Taylor  against  Porter.  ghaiccbrt. 

[MeiBn.  Morehead  and  Brown  for  AppoUant:  Mesgrs.  Marshall  and  Jtdian 
for  Appellee.] 

FftOM  THS  Circuit  Court  roR  Caxpbbx.i.  County. 

Jadg^e  Underwood  delivered  Ihe  Opinion  of  the  Court.  OctobtrW. 

In  IdlO,  James  McGintiis  executed  his  bond  to  Porter,  Sale  of  towR 

for  the  conveyance  of  lots  Nos.  89  and  90,  in  the  town  provcmentsj^ 

of  Newport,  "  including  the  tan  yard,  dwelling  house,  execntorjr  con- 

'  u  AU     Tu      ^       -.u     11     *u       •  tract;  bUlfo  en. 

currying  shop  and  bark  house,  with  all  other  improve-  join  an  unpaid 

ments  thereon,  so  soon  as  he  should  pay  half  the  pur-  ^T^^^^  J"^ 
chase  money,  to  wit,  four  hundred  and  fifty  dollars."       uid  reacincttha 

In  1886,  Porter  filed  his  bill,  charging,  in  substance,  «>n^»«<- 
that  McGinnis  had  only  an  equitable  title  to  one  of  the 
lots,'  and  4hat  be  had  no  title  whatever  to  the  other ; 
that  McGinnis  was  dead;  that  Taylor  had  administered, 
and  as  administrator,  had  obtained  judgments  on  the  two 
last  notes  executed  for  a  part  of  the  purchase  money; 
that  he.  Porter,  had  paid  more  than  the  half  of  the  pur- 
chase money,  and  that  he  could  obtain  no  title.  Where^ 
fore,  he  prayed  for  an  injunction,  dissolution  of  the  con- 
tract, &c.  ~ 

The  circuit  court  perpetuated  the  injunction;  rescind-  Deeree  of  thm 
ed  the  contract,  and  decreed  the  payment  of  five  hun-  c«^«*«®«rt. 
dred  and  fifty  three  dollars  to  the  complainant.  Porter, 
(that  being  the  amount  of  the  purchase  money  paid  by 
him,)  subject  to  a  deduction  of  three  hundred  dollars,  ajB 
rent  for  the  use  of  the  premises  while  they  were  in  the 
poesession  of  Porter,  who  had  abandoned  the  pro|jerty, 
after  using  it  about  six  years. 

Prom  the  above  decree,  Taylor  prosecutes  tfn  appeal;  Appeal. 
and  now  insists,  that  it  was  erroneous  to  rescind  the 
contract ;  but,  if  that  be  right,  then  the  circuit  court 
erred  in  not  compeHing  the  appellee  to  account  for 
traatc,  and  the  dilapidation  of  the  improvements,  as  well 
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Fail  Term    as  rent ;  and  that  the  sum  allowed  for  rent,  is  less  thair 
*®j^^'        it  should  have  heen. 

The  contract  was  correctly  rescinded  by  the  circuit 
court.     MoGinnis  was  unable  to  make  a  title  according 
to  his  contract.     This  si^ins  to  be  admitted  by  Taylor  ; 
Neither  a  stran-   ^„j  ^^  claims  the  rr^ht  of  controlling  the  lots  in  Ncw- 

ffer ,  nor  a  ven-  ^    **  ^  ^  . 

dor's   aduiiois-   port>  aqd  disposmg  of  them  under  authority   derived 
the^pia^  of  a   ^^9^  ^^^  Original  proprietor  of  the  town  ;  and  an  effort 
vendor,  and  re-   is  made  by  him;  to  compel   Porter  to  accept  the  title 
?o^pay 'purchase   through  him,  and  to  pay  the  purchase  money.      The 
money,  ijr  take    principle  is  unknown  to  this  court,  which  will  allow  one 
th^  vendor  is    "^^"  ^^  sul>8titute  himt^lfTas  the  vendor,  in  place  of  an- 
unableto  make,    other,  agaihst  the  will  of  the  vendee.     The  fact   that 
Ins  legal  repre-   Taylor  has  administered  on  the  goods  and  chattels  of 
aentatives,    as   M<  Qinnis,  cannot  give  him  the  right  to  substitute  him- 
make  such  title  self  for  McGinnis  in  the  fulfilment  of  his  contracts  for 
wiii^*"beTo1^  land,  by  conveying  the  title  directly  to  Porter.     The 
pelled  to  accept.  ap|)ellee  is  not  bound  to  accept  the  title  from  any  one 
'   except  his  vendor,  or  his  representatives,  acting  in  their 
representative  character.     The  insolvency  of  McGinnis, 
in  this  case,  cannot  change  the  rule.     Taylor's  warran- 
ty may  be  better  than  that  of  the  representatives  of  Mc- 
Ginnis, but  Porter  is  not  bound  to  accept  it,  beciiuse  he^ 
made  no  contact  with  Taylor. 
Wbem  a  vendee       It  is  useles*  to  enquire  whether  the  title  to  the  lots  is 
sonabie  efforts  vested  in  the  trustees  of  Newport,  or  to  determine  in 
to   obtain   the  whom  it  abides.     It  is  sufficient  that  McGinnis  had  no 
uwscon,  has  a-  title,  and  that  his  representatives,  as  such,  have  proved 

bandoned    the  ^^  jiji^  ;„  order  to  comply  stiecifically  with  the  con- 

E)sse8ition,  and  \    ,  •       w% 

ed  his  bill  for  tract.     It  IS  too  late  now  to  require  Porter  to  accept  a 

too^^iSeto'alm^  ^*^'®»  ^^  '^  ^^^^  entirely  unexceptionable. 
|»el  him  to  take      The  qi  est'ons  raised  relative  to  rent,  waste  and  deteri- 
trer'^good^  oration  of  tiie  projjerty  by  its  use  and  abandonment,  are 
more  important. 
^  It  seems  that  Porter  abandoned  the  property  after -us- 

ing it  about  six  years.  Before  abandoning  the  property, 
he  hail  ma<le  one  or  more  ineffectual  efforts  to  obtaia 
the  title  from  McGinnis,  who  had  removed  from  the 
state.  Failing  to  oi»tain  the  title,  he  abandoned  the  pro- 
perty without  giving  any  notice  of  the  abandonment  to 
McGinnis,  then  a  nonresident. 
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'  it  is  not  dear,  in  what  state  of  repair  the  improve*  F^^n  Term 
ments  were  left.  In  1827,  according  to  the  proof,  the  it^33* 
improvements  had  gone  to  destruction.  The  dwelling 
house  had  not  been  in  teiiantable  order  for  the  preceding 
seven  years.  It  may  be  inferred  from  the  evidence,  that  * 
the  lots,  in  their  unimproved  condition,  were  not  worth  ^'J^^^'onofthc 
more  than  a  sixth  part  of  the  sum  Porter  agreed  to  give 
for  them.  The  improvements,  the  tannery,  constituted 
much  the  greater  part  of  the  vahie  of  the  pro(>erty.  Up- 
on these  facts,  the  questions  arise,  whether  Porter  shall 
be  compelled  to  pay  rent,  and  if  so,  for  what  period  of 
time  ;  and  whether  he  shall  be  compelled  to  account  for 
the  deterioration  of  the  improvements. 

The  great  principle  which  governs  the  chancellor  in  The  chaneeilor, 
rescinding  contracts,  is  to  place  the  |)arties,  if  practica-  cout^^should 
ble,  in  statu  quo.  If  that  cannot  be  done,  then  he  should  place  the  parties 
come  as  near  to  it  as  possible,  the  nature  and  stipula-  foretL'sale  or 
tions  of  the  contract  considered.  If  in  this  case,  Port<jr  ^  "early  so  as 
had  paid  all  the  purchase  money  as  it  became  due,  and   aeaaiotnobere^ 

then  asked  for  a  rescission  of  the  contract  because  he  stored ;piirchaae 

Juoney   refund- 

could  not  obtain  a  title,  equity  would  require  of  McGin-  ed Soioogas 

nis  to  repay  the  purchase  money,  and  of  Porter  to  re-  {J^gf*^  ^ 

store  the  property.  But  so  long  as  Porter  held  and  used  tract,  the  ven- 

the  prO[)erty   which  he  contracted  for,  he  would  have  »^ioQ"*ig  ^ll 

no  right  to  demand  interest  on  the  money  he  had  paid  chargeable  with 

for  it.    Nor  would  McGinnis,  under  such  circumstances,   \\^^  to°interefit 

have  a  right  to  demand  rent.     This  should  be  the  rule   J°  ***®  money 

so  long  as  the  parties  continued  to,  affirm  the  contract,   ter  dnaffi/^ 

Upon  a  disaffirmance  by  the  ven^lee,  if  he  continues  in   ^^^'^    he     is 

'possession   thereafter,  he  should  account  for  rents,  and  rents,  untirhe 

is  entitled  to  interest.     The  present,  however,  is  not  a  ®«""ender8  pos- 
.     1         .  ,  .        ,.  session,  and  is 

ease  commg  precisely  withm  the  operation  of  the  fore*  ei^itied  to  in- 

going  rule«:  ^%^/f  ^ 

Porter  never  paid  the  whole  of  the  purchase  money.  iiinded.<~if  his 

McG'^nnis  did  not,  therefore,  obtain  the  full  equivalent  paJuar^  only* 

Tor  the  property,  according  to  the  terms  of  the  contract.  ^^^^  should  b« 

Consequently,  could  not  have  been  indemnified  for  the  jV«»un€oto/rent 

1396  of  the  entire  property,  by  the  use  of  a  part  of  the  *^^  interest. 
purchase  money.  While  Porter  enjoyed  all  he  contract* 
ed  for,  McGinnis  only  enjoyed  a  part  of  the  considera- 
tion he  was  to  have,  imder  the  contract.     This  inequal- 
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Fall  Term  ity  should  be  made  up*  We  deem  it  unnecessary,  how- 
16  33*  ever,  to  go  into  a  consideration  of  the  principles  appli^* 
^^j»^^^  cable  to  this  case,  in  order  to  fix  the  rule  which  should 
,  VB.  govern  in  ascertaining  the  extent  of  Porter's  liability  for 

^Porter. —  ^^^^^^  because  it  is  very  clear,  that  he  has  been  cbalrged  as 
much  as  could  be  allowed  under  any  rule  we  might  adopt.   ' 

A  vendee  is  not       Wc  are  of  opinion,  that  the  circuit  court  correctly  re- 

reqaired  to  go  f^^d  iq  charge  Porter  with  rent  after  he  had  abandoned 

out  of  the  state,  .  *.   ^l  *   *•  \m  ry-      - 

to  notify  a  non-  the  property.     At  that  tune,  McGmnis  was  a  nonresi-* 

rwidentvendor.   ^^^^    ^^^  j^  ^^  „^^  ^^^  j„^y  ^f  Poj^ter  tO  gO  OUt  of  the 
that  he  renoim-  \  ,        i.  ..*<..       .  i  .^^     ■  . 

ees   the    con-  state  m  pursuit  of  Mcurinnis,  m  order  to  notify  him, 

lui^nthe°po9  ^^^^  *^®  contract  was  renounced  ;  especially  as  it  was 

session  without  the  duly  of  McGinnis  to  make  the  title  upon  the  pay- 

giving  notice.  ^^^^^  ^j.  j^^jj  ^|^^  purchase  money  ;  wherein  McGinnis 

was  delinquent. 

Upon  the  subject  of  waste,  it  is  sufficient  to  remark, 
that  there  is  no  evidence  which  shews  that  Porter  com- 
mitted any. 
An  estate  to  be       The  deterioration  of  the  property  seems  to  have  been 
restored  to  the  |)ie  result  of  ordinary  use  and  natural  decay.    It  does  not 
vender,  upon  a  .■    ^  n     ^  j  •  •     -.     i 

rescission  of  a  appear,  that  Porter  made  any  repairs,  nor  is  it  shewn, 

contnM*,  onao-  ^f^^^  gum  woold  have  been  sufficient  to  keep  the  premi-' 

count  of  his  fail-  ^  .  ,.«  »i.i  i 

nre  to  comply,  ses  ui  repair.     Upon  this  branch  of  the  case,  the  ques- 

Slt-^te^^m^S  '*^"  ^®'  ^^^^^  Porter  l)e  compelled  to  restore  the  property 

take  in  the  con-  in  as  good  concU^ion  as  it  was  in  when  he  received  it  ? 

T^mnf  h^t,  If  he  does  not,  shall  he  iiccount  for  the  deterioration  ? 
the  time  y*  the       The  vendor  is  in  every  case  bound,  upon  the  rescis- 

wu{»u"**^'oom^  ^^^^  of  the  contract,  to  return  the  whole  of  the  purchase 

pensation     for  money.     If  he  be  robbed  and  lose  it  all,  the  hour  after 

stniction, decay  receiving  it,  or  be  deprived  of  it  by  any  casualty  what-  ' 

^i,  dilapidation  g^g,.  still  he  is  bound  to  restore  the  whole.     If  that  be 

of  bnildmgs  and     ,  "  ...■..■  ■••«.<. 

other  iifiprove-  the  ease,  does  not  reciprocity  hold  the  vendee  liable  for 
meats,  not  can-  jj^^  restoration  of  the  proi>erty  in  as  good  a  condition  as 

sed  by  any  <:u«-   .  .  .       »  .        ^      ,        •    L     ^ 

pabieAd  at  o-  it  was  in  when  he  received  possession  r     It  might  be  re- 

"ISIw!— If  ^J^  gai'ded  as  a  hard  case  on  the  part  of  a  vendor,  who  was 

has  sold  and  re-  compelled  to  retiirn  a  thousand,  or  ten  thousand  d<rflars,* 

tonlydestroyed'  which  he  had  received  for  a  lot  and  the  improvements 

or  injured,  the  on  it,  and  to  take  back  the  lot  without  its  improvements, 

the^vendor^ili  when  they  constituted  nine  tenths  of  the  value  of  the 

be   entitled  to  property,  at  the  date  of  the  sale.     Suppose  the  improve- 

theToss.  ments  are  destroyed  by  fire,  is  the  vendee  bound  to  re- 
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build,  or  to  deduct  the  value  of  the  improvements  from  Fall  Textm* 
the  purchase  money,  when  the  contract  is  rescinded?  We  ^  ^  ^^* 
think  the  vendee  is  not  bound  to  rebuild^  or  to  aocount 
for  the  value  of  improvements,  destroyed  by  casualty. 
Notwithstanding  such  destruction^  he  is  bound  to  accept 
a  title,  provided  the  vendor  complies  with  his  contract, 
or  tenders  a  performance  in  due  time.  It  would  be  dif- 
ficult to  shew,  that  the  vendor's  failure  to  comply  with 
the  contract,  could,  in  sound  morals,  give  him  an  equi- 
table claim  to  the  v^klue  of  the  improveinents  which  were 
destroyed  in  their  use  or  by  casualty,  when  the  loss 
would  fall  upon  the  vendee,  provided  the  vendor  per- 
formed the  contract,  or  could  insist  upon  a  specific  exe- 
cution before  the  chancellor.  To  allow  the  vendor  to 
recover  for  improvements  thus  destroyed,  after  he  was 
in  default  to  such  an  extent  as  justified  the  rescission  of 
the  contract,  would  be  to  reward  his  wrong.  Inasmuch^ 
therefore,  as  the  vendee  is  compelled  to  put  up  with  the 
loss,  where  the  vendor  has  a  right  to  sell  the  property 
and  observes  the  contract  on  bis  part,  he  ought  not  to 
abide  by  or  sustain  the  loss,  where  the  contract  is  not  re- 
scinded for  any  fault  of  his,  but  for  the  failure  or  inabU* 
ity  of  the  vendor  to  perform  it. 

The  vendee  in  possession  is  the  qum  tenant  of  th* 
Tendor  where  the  contract  is  executory.  But  stitl  the 
vendee  holds  so  far  in  his  own  right  as  to  incur  no  le- 
gal obligation  to.  make  repairs,  or  to. warrant  or  insure 
against  casualties.  How  can  it  be  told,  that  the  same 
kind  of  casualty,'  or  one  more  destructive,  might  not 
have  happened,  if  the  vendor  had  continued  in  posses- 
sion and  not  made  the  sale  ?  Would  he  keep  the  prop- 
erty in  any  better  repair  than  his  vendee  ?  If  casualties 
hap|)ened  while  he  was  possessed  and  the  owner,  or  if 
he  failed  to  repair  and  the  property  went  to  destruction, 
the  loss  would  be  his.  There  is  no  certainty,  that  the 
property  would  be  safer  remaining  in  the  hands  of 
the  vendor,  then  in  the  possession  of  the  vendee ;  and 
therefore,  unless  the  injury  can  be  traced  to  some  cul- 
pable i^ct  or  omission  of  the  vendee  producing  the  loss 
in  the  value  of  the  improvements,  iVe  |)erceive  no 
ground  OQ  which  to  charge  him.     If  he  set  fire  to  them, 
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and  consumed  then),  or  if  he  removed  ani^  told  them,-^ 
in  these  and  similar  cases,  hs  the  deterioration  would  re- 
sult from  his  voltmtary  act,  he  -should  \re  held  responsi- 
ble on  the  rescission  of  the  contract  for  tlie  value  of  the 
proi^erty  he  had  thus  destroyetl,  or  used.  But  when, 
without  his  faulty  a  loss  hap|ieii8,  it  should  fall  on  the 
vendor  who  has  been  faithless  to  his  contract. 

The  restoration  of  the  piirchahC  money,  in  the  same 
number  of  dollars  and  cents,  may  be  far  from  doing  ex- 
act justice  to  the  vendee ;  because  the  rise  of  property 
in  price,  between  the  date  of  the  contract  and  the  time 
the  money  is  restored,  may  be  so  great,  that  he  could  not 
purchase  with  the  money  a  farm  or  laud  of  half  the  intrin- 
sic value  of  that  he  surrenders  by  rescinding  the  contract. 
The  intrinsic  value  of  lands  and  farms  should  be  tested 
by  their  capacity  to  produce  food  for  man  and  beast, 
and  to  sustain  life  in  the  greatest  comfort  with  the  least 
labor.  A  thousand  dollars  invested  to  day  may  lay  the 
foundation  for  procuring  a  comfortable  subsistence  with 
ease.  It  may  require  two  or  five  thoosafi<l  dollars  ten 
years  hence,  to  accomplish  the  same  thing.  It  cannot, 
therefore,  be  said,  that  the  vendor  has  hot  occasioned  a 
loss  to  the  vendee,  or  that  he  has  in  every  respect  folly 
indemnified  him  by  returning  the  purcha!»e  money.  As 
the  money  may  lie  returned  at  a  time  when  it^  will  not 
purchase  half  the  estate  contracted  for  from  the  true 
owner,  and  as  the  law  never  has,  and  probably  never 
can,  devise  a  rule  to  estimate  the  difference  in  profits  re- 
sulting from  investing  money  at  this  or  that  period,  so 
as  to  give  tfie  vendee  compensation  for  what  may  be 
termed  the  depreciation  or  deterioration  in  the  vahie  of 
money,  reciprocity  does  not  require,  that  the  vendee 
should  pay  the  vendor  for  improvements  destroyed  by 
accident,  or  worn  out  by  use,  or  natural  decay. 

The  decree  must  be  affirmed,  with  costs. 
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Grady  vs.  Leavell.  appeal 

(Mesan.  Morehead  and  Brown  for  Plaintiff:  no  appearance  for  Defendant.] 
From  thk  Cxrcuit  Cour-^    for  Chribtiait   County. 

Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Court.      October  31. 

J^EAVELLsold  to  Spilmati^  a  hogshead  of  tobacco,  weigh-'  Ahdd.oftobaQ. 

inir  sixteen  hundred  pounds,  for  three  dollars  a  hundred:  ?Li'^**  depoa- 

and  agreed  to  deliver  it  at  Grady's  warehouse.     It  was  house,  for  the 

afterwards  delivered  to  Grady  in  his  warehouse,  and  SSoTluj'^^ 

there  deposited  for  Spilih'an,'withthe  initials  of  his  name  it  when  want- 

marked  upon  it  by  Leavell.     Shortly  afterwards^  Spil-  ^'bdoigSJ^to 

man  having  applied  to  Grady  for  the;  hogshead,  and  not  the  same  a^ler, 

being  able  to  find  it,  Grady  delivered  to  him,  and  he  be  not'^^df  as  « 

agreed  to  take,  and  did  take,  in  lieu  of  it,  another  hogs-  ^'^^^'"^^ 

head  of  LeavelPs  tobacco  which  had  been  deposited  in  being  accoanta- 

the  same  warehouse,  and  which  weighed  about  as  mucL  Weto^dsued 

as  the  one  which  could  not  be  found.  for  one  of  the 

The  hogshead  so  accepted  by  Spilman,  .was  crossed  at  J^^^^'tjikl 

New  Orleans,  as  inferior  tobacco,  and  was  therefore  not  erty  to  infer  that 

worth  more  than  from  one  dollar  to  a  dollar  and  twen-  Ihat^oTfound 

ty  five  cents  a  hundred  weight.  by  the  parcba^ 

Leavell  sued  Grady,  by  warrant,  for  one  hogshead  of  JJ^en  ^J^o'^k 

tobacco,  and,  upon  an  appeal  to  the  circuit  court,  ob-  another  hv  lies 

tained  a  judgment  against  hitn  for  forty  eight  dollars  ?er"' M?*their 

and  twelve  cents.  verdict  for  the 

Grady  now   insists  that  the  judgment  is  erroneous —  one,  is  sostain- 

because,  as  his  counsel  argues,  Leavell  could  recover  on*  ed. 
ly  for  the  hogshead  which  was  delivered  to  Spilman,  in 
lieu  of  that   which  had  been  sold  to  him,  and  because 
the  utmost  value,  of  the  former  did  not  exceed  twenty 
dollars. 

It  may  be  admitted  that,  when  Leavell  had  complied 
with  his  contract  by  delivering  the  hogshead  at  the 
warehouse  for  Spilman,  it  was  the  pro{>erty  of  Spilman, 
who  could  have  maintained  detinue  or  trover  for  it. 
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Pall  Term    But,  as  he  took  another  hogshead  in  lieu  of  it,  and  Lea-^ 
1833.        veil  seems  to  have  acquiesced,  the  Jury  had  a  right  to 
infer  that  the  title  to  that  which  had  been  delivered  for 
Spilman,  revested  in  Leavell. 
Wherefore  the  judgment  must  be  affirmed. 


'Trovkf.  Clagget  t)^:  Foree. 

[Mr.  NaUall  for  Plaintiff :  no  appearance  for  Defendant,  j 
From  the  Circuit  Court  for  IIenrt  Couittt. 

October  21.         Gbief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Anexecationin  In  an  action  of  trover  for  a  p^ray  horse,  Foree  obtained 
X^''^v«  *•  *  judgment  against  Clagget  for  forty  dollars  in  dam- 
lien  upon  the  ages.  ' 
defattdant^.vith!  ^'  appears  from  the  bill  of  exceptions  that,  after  a  fieri 
in  the  county-^  focios  against  one  Dun  had  been  delivered  to  a  constable 
by  their  tempo-  ^^  Henry  county  to  execute,  Dun  removed  from  said 
raryremoval.—  county  to  the  state  of  Indiana ;  that,  in  that  state,  Foree 
which,  not  be»  bought  the  gray  horse  from  him,  banafide^  and  for  a  vaN 

inginthecoun-  unble  consideration  ;  and  having  brbuj^htthe  horse  back 
ty,  the  lien  had         __  ,'  -  »#.t/».r* 

never  attached,   to  Henry  county,  r>efore  the  return  day  of  the  jwn  jaciaSj 

until  the  deft  ^^g  constable  levied  on  the  horse,  and  sold  it  to  Clagget 
sold  them  bona  .  ^      ,  . 

>i<l«,donotbe-  to  satisfy  the  execution. 

M^  *'bro^u^^  '^  ^^^^  ^^^  execution  came  to  tlie  officer's  hands,  the 
into  the  county  horse  was  the  property  of  Dun,  and  was  in  Henry  coun^ 
by  the  pnrcha-  ^^^  ^^  was  the  property  of  Dim  and  was  in  Henry  coun- 
ty between  that  time  and  the  sale  to  Foree,  tlie  lien  giv- 
en by  law  was  not  destroyed  by  the  temporary  absence 
from  the  county;  and  as  the  levy  was  made  t)efore  the 
lien  had  expired,  the  intermediate  purchase  by  Force, 
irrvested  him  with  no  better  title  than  what  he  would 
have  acquired  had  there  been  no  removal  of  the  horse, 
or  had  the  levy  been  made  prior  to  the  removal. 

But  there  was  no  proof  that  Dun  owned  the  horse  in 
Kentucky,  or  that  the  horse  was'in  Henry  county  when 
the  execution  came  to  the  officer's  hands.     It  does  not 
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appear,  therefore,  that  there  was  any  lien  on  the  horse    Pall  Term 
at  the  date  of  Force's  purchase.    Such  a'purchase  should      \^^^\ 
not  be  affected  by  an  execution  lien  unless  Uie  lien  be 
clearly  established. 

This  court  cannot  therefore  decide,  that  the  circuit 
court  erred  in  its  instructions  to  the  jury  io  ^avor  of 
Foree. 

But  the   judgment  must    be  reversed  on  another  Toswearthcjn- 
ground.     The  jury  was  sworn  to  try  the  issue,  and  the  0^  ^<*  ^^y  ^^f  '"" 
record  docs  not  shew  that  any  plea  had  been  filed.     For  jg  no^esa  in  j? 
this  error  alone,  the  judgment  is  reversed,  and  the  cause  ^^'' 
remanded  )br  a  new  trial. 


Ward  against  Everett.  Ghaucert. 

[Mr.  Davis  for  Plaiatjff :  Mr.  James  Trimble  for  Defendant.] 
FaoM  THC  CrBcuiT  Coitrt  for  Mortgoms&t  Coun tt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.       October  i\. 

It  seems  to  this  court,  that  the  circuit  court  erred  in  not  The  chanoeUot 
perpetuating  the  injunction  to  the  entire  judgment.  tere^tonajadgl 

'  As  the  judirment  was  for  damac^es,  interest  did  not  ac-  mentwhichdoeg 
crue  on  it.  And  the  payments  since  made,  extinguislied  e«tatlaw.-«id 
the  principal  sum  adjudged  for  damages  and  costs.  ™J'*  the**'*''' 

T/isre  having  been  such  extingmshment  at  law^  the  chan-  menta  are  equal 
cellor  should  not  withhold  a  decree  enjoining  any  further  ^j^g^**** 
collection  by  execution,  merely  because  he  may  think  a  charge  for  & 
that,  in  faro  con8cienti(E,  the  complainant  ought  to  have  paid  ^mmiMion,  or 
interest.  The  judgment  was  satisfied^  and  cannot  for  any  billofe^Echaoge 
part  be  enforced.  '  ^^Z^L 

Nor  should  the  chancellor  have  allowed  one  half  per  proved --courts 
cent,  on  the  bills  of  exchange.  There  is  no  proof  to  ^^"^"^^^  ^^^ 
justify  the  allowance,  and  this  court  cannot  know  that,  cant^eiiMige,to. 
without  any  proof,  the  kx  mercatoria  gives  one  ludf  per 
cent. 

Decree  reversed,  and  cause  remanded,  with  instruc- 
tions to  perpetuate  the  injunction  to  the  whole  jadgment. 


allow  it. 
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Long  vs.  Ray. 

[Messn.  Morehead  and  Brawn  for  Plaintiff:  no  appearance  hr  Defendant] 
From  thb  Circuit  Court  for  Edmohbon  Couhtt. 
October  21.  Judge  Uitderwood  delivered  the  Opinion  of  the  Conrt. 

atatementofthe  Aat  warranted  Long  and  two  others  upon  a  noie  which 
^**''  on  its  face  purporteci  to  be  executed  by  the  three.  Upon 

a  return  of  '^^notfound^^^  by  the  officer,  as  to  the  others, 
the  jufsf  ice  rendered  judgment  against  Long^  who  appeal- 
ed to  the  circuit  court.     He  there  filed  the  plea  of  non 
eM  factum^  and  offered  to  sustain  it  by  the  testimony  of 
those  apparently  bound  with  him.     Th^  court  rejected 
their  evidence,  and  the  question  is,  whether  they  were 
competept  witnesses. 
The  recorda  of      The  witnesses  ofiered  were  no  parties  to  the  record  in 
S'^wnTtt^  ^^^  circuit  court.     The  return  of  "  nol /ptwd,"  and  the 
with  mnch  lib-  judgment  of  the  justice  against  Long  alone,  with  a  st(lte- 
dewtSniacco^  ment  upon  the  record  of  the  justice,  that  the  others  were 
ingto  theappa-  exonerated,  because  they  had  not  been  found,  must  be 
fcfowev*2^^acul  regarded  as  an  abatement  in  respect  to  them.    Great  lib- 
rately  exprese-  eralitv  must  be  extended  in  construing  the  informal  or- 
ders of  justices  of  the  peace.     If  their  orders  are  sufii- 
ciently  intelligible  to  manifest  their  meaning,  no  matter 
how  inaccurate  the  language,  we  shall  give  effect  to 
their  intentions  so  far  as  they  conform  to  law. 
A  .co<obligor,       I'he  rule  laid  down  by  Slarkkj  Part  iv,  page  781,  is, 

Tr^^M^'iS^wh^'  ^^^^  "  ^  P^^^y  ^^  ^^^  transaction  Out  of  which  the  action 
the  suit  is  ahat-  arises,  and  possessing  a  community  of  interest  in  the  sub- 
^VwHii«w,nn  j®^^  matter,  is  nevertheless  competent,  unless  he  be  ei- 
leiaitbesbown'  ther  a  partner,  or  be  immediately  responsible  over  for 
eated  in'^thVel  ^^^  whole  or  part  of  the  damages,  in  case  the  plsdntifi' 
vent  of  the  MO-  recover,  or  unless  he  <  he  tntcrestei)  in  the  recortl."  It 
cannae the  ret^  was  not  shewn,  that  the  witnesses  ofiered  and  rejected, 
ordinaaepHrate  were  Concerned,  as  partners,  with  Lonir  in  any  manner, 

anitacainathim-  ^  i         .  .  •  ■ 

aelf,  (to  show  80  as  to  render  them  incompetent.  It  was  not  shewn, 
SStorthe^nk**?  ^^^^  ^^^^  weve  responsible  over  to  Long,  in  case  Ray 
or  if  he  will  be  recovered.     Long  may  be  the  principal^  and  the  wit* 
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nesses  sureties  only.     If  so,  they  wo|ild  not  be  respoo-     ^«"  Term 
sible  for  any  part  of  the  judgment  rendered  against  Lon^.        &  ^  &  8  • 
If  the  witnesses  and  Loug  were  bound  as  principals,  the 
exoneration  of  Long  would  throw  the  burden  altogether 
on  them.     In  thit  event,  their  evidence  would  operate 
against  their  interest.     If  Long  was  the  surety  for  the  SJ^tS^wh^^J^ 
witnesses,  then,  as  they  would  be  responsible  to  him  for  any  part  of  the 
the  costs  as  well  as  principal  debt  recovered,  the  wit-  JTot^'p^ 
nesses  would  be  incompetent,  unless  tlieir  liability  was  —without  a  re- 
released  by  Long.     Hunter  vs.   Gaiewood^  5  Mon.  268.   paity  to  it  horn 
Bank  of  lAmesUme  vs.  Penick,  5  Mon.  21.     The  case  of  ^j^^^;**'^**'**^' 
Pendleton  vs.  Speedy  2  J.  J.  Marsh.  508,  is  not  opposed  in 
principle  to  the  other  cases,  but  entirely  reconcileable 
with  them.     A  co-obligor  cannot  be  a  witness  in  any 
case  where  he  is  ^'  interested  in  the  record.^^     When  a  plea 
of  payment,  or  accord  and  satisfaction,  is  pleaded,  if  the 
defence  is  sustained  the  entire  obligation  is  discharged, 
and  the  obligee  cannot  succeed  in  any  future  action 
founded  thereon,  because  the  record  would  be  conclu- 
sive evidence  of  the  satisfaction  of  his  demand.   Because  ^ 
of  this  inteiest  in  the  record,  a  co-obligor  cannot  be  a 
witness  when  the  attempt  is  made  to  render  him  compe- 
tent by  a  release  from  the  party  defendant.     It  ii  an  in-> 
terest  which  does  not  grow  out  of  a  liability  to  the  de- 
fendant, but  is  founded  on  a  liability  to  the  plaintiff,    . 
and  therefore  the  defendant  has  no  power  to  release 4t, 
This  distinction  has  not  been  attended  to  by  those  who 
have  attempted  to  extract  the  principle  of  the  case  of 
Pendleton  vs.  Speed. 

It  does  not  appear  that  the  witnesses  offered,  have  any 
interest  in  the  record;  and  where  the  defence  is  founded 
exclusively  on  the  plea  of  non  est  factum^  it  is  difficult  to 
perceive  how  they  could  have  such  an  interest.  If  the 
issue  is  found  for  Long,  the  record  will  not,  as  it  would 
upon  a  plea  of  payment  or  accord  and  satisfaction,  exon- 
erate those  apparently  bound  with  him. 

From  all  that  now  appears,  the  court  erred  in  reJQCt- 
/ing  the  testimony,  and  in  refusing  to  suffer  an  examina- 
tion of  the  offered  witnesses. 

Wherefore,  the  judgment  is  reversed^  with  costs,  and 
the  causq  remanded  for  a  new  trial. 
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--g^CHANCBBT..    Baseman's  Heirs  against  Batterton  &c. 


[M. 


V    Ocidberth 

History  of  the 
GB83 — and  deci- 
sion (Judge  Un- 
^rwood  aissen- 
ting,)  that— 

Where  a  party 
h'ld  obtained  a 
decree  (though 
a  void  one)  for, 
and  a  convey- 
ance in  fee  ab- 
8olate,of  the  in- 
heritance of  his 
deceased  wife, 
under  the  erro- 
neous idea  that 
hr'  was  heir  of 
her  son,  vv ho  di- 
ed shortly  a^ 
ter  his  mother's 
death,  and  had 
sold  the  land,for 
a  fair  considera- 
tion, to  one  who 
had  retained  an 
nndistarbed  poe 
sesiion  far  20 
tf  «ars— sach  a- 
lienee  is  pro« 
tected  in  his  ti-> 
tie  and  possess- 
ion, by  lapse  of 
time.  Theri^t 
of  the  true  hem 
to  have  the  de- 
cree corrected 
accrued  upon  its 
rendition,  was 
not  suspended 
by  the  fact  that 
the  husband,  as 
tenant  ^y  the 
courtesy,  ^  his 
vendee^  had  a 
right  to  hold  the 
land  during  Ijis 
life;  4r  was  lost 
by  a  ftilure  to 
assert  in  within 
twenty  years. 


Wiekliffe  and  Wooley  for  Appellants:  Mr.  Hanson  for  Appellees.] 

From  thb  CiHcttit  Oourt  for  Bourbon  County. 

Judge  Nicholas  delivered  the  following  Opinion  and  decision,  of 
the  majority  of  the  court — ^firom  which  Judge  Underwood  dissented. 

BAstMEN  died  possessed  of  a  tract  of  land  which  he  held 
by, virtue  of  a  bond  for  the  title  from  0 wings;  and  com- 
issioncTs  appointed  by  the  county  court  of  Bourbon, 
in  1798,  made  partition  of  it  between  five  of  his  chil- 
dren, of  whom  Catharine  was  one.  Hopper  afterwards 
married  C^itharine,  and  took  possession  of  the  portion 
allotted  to  her. 

In  1803,  they  united  with  the  others  between  whom 
the  tract  had  been  divided,  in  a  suit  in  chancery  against 
Owings,  for  a  conveyance  of  the  title  to  them  re8|)ect- 
ively,  according  to  the  division  as  made.  Pending  the 
suit  Catharine  <)ied,  having  first  given  birth  to  a  child, 
who  survived  her  only  a  few  weeks.  The  suit  was  then 
abated  as  to  her,  and  ^^revived  as  to  her,  in  the  name  of 
Hopper,  heir  at  law  of  Francis  B.  Hopper,  (the  child,) 
who  was  heir  at  law  of  said  Catharine."  The  bill  was 
taken  for  confessed  against  Owings,  upon  proof  of  pub- 
lication againt  him  as  a  nonresident  for  eight  weeks, 
and  a  decree  rendered  directing  a  conveyance  by  a 
commissioner,  of  the  part  allotted  to  Catharine,  to  be 
made  to  Hopper,  as  heir  at  law  to  his  child,  who 
was  heir  at  law  to  Catharine,  and  of  the  other 
parts  to  the  other  children  of  Baseman,  pursuant  to 
the  division — which  was  accordingly  done  ;  the  com- 
missioners deed  to  Hopper  reciting,  as  the  decree  had 
done,  that  he  was  heir  at  law  to  the  child,  who  was  heir 
to  the  mother  Catharine.  Hopper  continued  in  pos- 
session of  the  part  thus  conveyed  to  him  until  the  spring 
1807,  when  he  sold  it  to  Batterton,  and  put  him  in  pos- 
session, who  has  retained  it  ever  since,  claiming  it  as  his 
own.  ,In  August  1809,  Hopper,  having  received  pay- 
ment from  Batterton,  conveyed  it  to  him  by  deed  war- 
ranting against  Owings  and  Baseman's  heirs.     In  1827/ 


Digitized  by  VjjOOQIC 


OF  APPEALS  OP  KENTUCKY,  4SJ 

Hopper  died,  and  shortly  thereafter^  in  September,  1827,     Fall  Term 
JBaseman's  heirs  filed  their  bill  in  the  nature  of  a  bill  of       1^33* 
review  against  Batterton  and  the  heirs  of  Hopper,  al-     Bmtman'a 
leging  the  mistake  committed  in  the  decree,  in  directing         heirs 
a  conve3'ance  in   fee  to  Ho|iper  of  the  part  allotted  to  jbjh^^  A,fr 
Catharine — he  not  being  entitled  thcr-eto  as  heir  to  their  '     ^ 

infant  child,  but  only  to  a  life  estate  as  tenant  by  the  cour- 
tesy; and  praying  n  revision  and  correction  of  the  mis- 
take in  the  decree. .  In  May,  1829,  they  filed  an  amend- 
ed bill,  making  the  heirs  and  devisees  of  Owings  par^  * 
lies,  alleging  the  former  decree  against  him  to  be  void^ 
as  there  was  no  service  of  process  upon  him  actual,  or 
constructive,  the  publication  not  having  been  legally 
made;  pray  title  may  be  conveyed  to  them  severally,  for 
their  several  parts,  according  to  the  original  division, 
and  as  to  the  part  allotted  to  Catharine,  that  that  may 
be  conveyed  to  them  jointly,  and  Batterton  made  to  sur- 
render the  possession. 

Batterton  relies  on  the  undisturbed  possession  in  lilm* 
self  and  Hopper,  of  ujiwards  of  twenty  years  before  the 
institution  of  this  suit,  and  thai  he  is  a  purchaser  for  val- 
uable consideration,  without  notice  of  the  equity  alleged 
by  the  complainants. 

The  sufficiency  of  the  latter  ground  of  defence  need 
not  be  enquired  into,  as  we  think  the  first  must  avail 
and  protect  him. 

It  has  been  attempted  to  obviate  the  effect  of  the 
lapse  of  time,  by  asserting  that,  as  Hopper  originally 
took  possession  in  right  of  his  wife,  he  must  have  contin- 
ued to  hold  after  her  death  as  tenant  by  tITe  courtesy,  and 
as  such,  he  and  his  alienee  had  a  right  to  hold  during 
his  life,  and  consequently  that  the  limitation  would  not 
commence  running  until  after  his  death. 

All  this  might  well  be  conceded,  provided  there  had 
been  no  decree  and  conveyance  pursuant  to  it,  purport- 
ing to  transfer  to  Hopper  the  absolute  fee.  The  decree 
and  conveyance  do  not  purport  to  convey  the  title  mere- 
ly that  was  in  Owings,  but  in  affirming  and  executing  the 
partition,  necessarily  transferred  to  Hopper,  also  the 
right  of  Bai«eman's  heirs  to  the  part  conveyed  to  him. 
The  right  to  correct  the  mistake  in  Xhp  decree  accrued 
55 
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to  Baseman's  heirs  the  instant  it  was  rendered,  and  it 
must,  therefore,  on  every  principle,  be  held  to  have  been 
barred  before  th^  institution  of  this  suit. 

Whether,  if  the  application  to  correct  the  decree,  and 
for  the  relief  now  sought  had  been  made  against  Hop- 
per alone,  before  the  lapse  of  twenty  \enrs,  but  after  the 
period  allowed  for  bills  of  review,  relief  would  have 
been  granted,  t>eed  not  be  determined. 

The  cflse  is  now  presented  in  a  very  different  attitude 
from  that.  Hopper  and  his  alienee  held  the  property 
upwards  of  twenty  years  in  undisturbed  possession  be* 
fore  the  institution  of  the  suit. 

However  gross,  therefore,,  may  have  been  the  error  or 
mistake  committed  by  the  decree,  in  8up|»osing  the  land 
had  descended  to  Hopper  from  his  infant  child,  we 
think  that  it  is  entirely  too  late,  on  the  ground  of  surh 
error  or  mistake  merely,  to  disturb  a  purchaser  from 
Hopper  for  a  full  and  valuable  consideration. 

The  decree  must,  therefore,  be  affifoied  with  costa— 
Judge  Underwood  dissenting.   - 


GBAjrciBT.       Price  and  Others  against  Boyd  and 

Others. 


[Mt.  Simpcon  for  Plaintifis :  Mr.  Breck  for  Dafenchiita.^ 
Fbom  ths  Circuit  Court  for  Madison  County. 

Oefofrer22.  Chief  Justice  Robbrtson  delivered  the  bpinion  of  the  Court. 

Sutemoiitofthe  A  fieri  facias  in  favor  of  Price  against  Boyd,  was  le- 
vied on  a  slave  (George)  in  Boyd's  |>o'<spssion9  and  was 
sold  to  satisfy  the  execution.  Afterwards',  the  adminislra^ 
tors  of  John  Parks,  deceased,  hroui;ht  an  action  of  Iro- 
ver  airainst  Price,  and  the  purchaser  under  the  execu- 
tion, and  the  sheriff  who  sold  the  slave. 
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They  pleade<l  Price^s  jiHlsriqaiitand  execution  and  th^  Fall  T^rm^ 
sale  under  the  execution,  and  averred,  that  the  slave  had  ^^^\ 
been  delivered  to  Boy<i  by  the  iiile«tate  (his  father  in 
law,}  upon  loan,  more  than  five  years  prior  to  the  levy; 
that  there  had  been  no  reitervatiou  in  writing  of  any 
right  in  Parks,  nor  reiorded  u  en^ori^d  of  the  loan;  and 
that  Boyd  had  continued,  from  the  date  of  the  loan  to 
the  levy,  .4n  the  uninterrupted  possession  of  the  slave^ 
wirtiout  demand  by  suit  or  otherwise. 

Upon  an  issue  on  that  plea,  verdict  and  judgment  were 
rendered  in  favor  of  the  administrators,  for  the  value  of 
the  slave.  On  a  writ  of  error  to  this  court,  that  judg- 
ment was  affirmed. 

Afterwards,  the  defendants  in  the  action  of  trover 
filed  a  bill  to  jnjoin  the  judgment — alleging,  among 
other  things,  the  same  matter  which  had  been  pleaded 
at  law,  and  praying  for  a  perpetuation  of  the  injunction, 
and  for  general  relief. 

On  the  hearing,  the  circuit  court  dissolved  the  injunc-^ 
lion  and  dismissed  the  bill.  This  writ  of  error  is  pros* 
ficiited  to  reverse  that  decree. 

The, first  question  for  consideration,' is  whether  the  Matters  which 
plaintiffs  in  error  had  a  right  to  reinvestigate  in'oban-  ^J^etarmhied 
eery  the  facts  which  were  tried  in  the  action  at  law.  at  law,  eaniiot 

The  counsel  for  the  plaintiffs  insist,  that  the  judg-  ^J^ 
ment  is  no  bar,  because,  as  he  supposes,  tbis  court  af* 
firmed  it  on  the  ground  that  the  plea  was  insufficient. 
But  in  this  assumption  he  is^  we  think,  mistaken.  The 
"^only  objection  to  the  judgment  which  this  court  noticed, 
was  one  wtiich  had  been  made  to  the  replication  to  th? 
plea;  and  the  opinion  of  this  court,  as  rendered,  waf 
that,  though  th  e  replication  an^l  plea  were  both  drfective^ 
the  defects  in  each  were  cured  by  the  verdict.  It  does  not 
become  necessary,  therefore,  to  consider  whether,  if  this 
court  had  affirmed  the  judgment  because  the  plea  waa 
insufficient,  the  chancellor  wo^dd  have  had  jurisdiction 
io  hear  and  determine  facts  which  could  not  have  been 
effectually  tried  in  the  action  of  trover,  upon  an  inappro* 
priate  and  insnfficient  plea.  The  cas^  at  law  was  tried 
on  the  merits,  and,  m  hmnng  been  thu»  trisdy  the  judgment 


reheard    hi 
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Fall  Term     ^as  affirmed  by  this  court.     The  same  matter  canrtot  be 
1833.        reheard  in  chancery. 

Nor  can  the  next  ground  taken  by  the  plaintiffss — al- 
leged actual  fraud — t>e  available  Thi»re  is  no  allega- 
tion that  woukl  authorize  a  decree  for  relief  on  that 
^^  but^^taS  gJ'^wd,  so  for  as  the  slave  is  concerned.  The  bill  does 
M  baaed  on  al-  not  allege  that  the  intestate  had  vcver  given  or  sokl  the 
iSE'**"*  ^^^^  •**^®  *^  Boyd,  or  that,,  as  lietween  theuiseives,  the  tille 

had  ever  l)een  vested  in  the  latter. 
Where  proper-  But  as  the  execution  against  Boyd  had  lieen  satisfied  by 
iwld  i^dw  «^  tlie  sale  of  the  slave  to  whom  he  had  no  title,  the  cxecu-^ 
cotioo,  and  a  tion  creditor  had  a  right  to  apply  to  the  chancellor  for 
aSh^vewT,  ^  decree  relievins  him  from  the  consequences  of  the 
^''^'^*hS1'**'*  sale,  and  compelling  Boyd  to  satisfy  the  execution  by 
^(us  a  reme-  actual  payment.  Jonts  vs.  [hnry  tt  ah  3  IaL  Rep.  42&, 
dy  in  chancy  jfrf^j^  ^g/  ffr^u^  ^t  al  1  J.  /.  Mar. 
AffRinst  the  de- 

fondant' in  the       The  circuit  court  errcd,  therefore,  in  dismissing  tire 
ez*on,     whose    i.:ii 
debt  was  satis.    "'"* 
fied  by  the  sale.       But  it  docs  not  appear  that,  in  any  other  respect,  the 

^i*®.^.?*i!""**!  decree  is  erroneous.     Tlie  bill  docs  not  allege  that  Boyd 
of  a  bill  framed   ...  t         •       ■  •  .  •  i  •  ■ 

lor  one  object,  13  insolvent,  or  that  he  has  any  choses  in  action  which 

*^  *f  Se"d**  the  chancellor  could   subject  to  the  payntentof  Price's 
fendanu  to  sur*  debt.     It  was  not  alleged  that  Boyd  has  any  remaining 

bSoMiSfTo^the  i"*^'*«»t '"  ^^^  e^^a^^  <>*"  t'>e  intestate;  on  tins  contrary,  it 
other-^will  not  ezpressty  charges  that — ^''os  things  standi  Boyd  and  wife 
o^tte'wmrt'  g^^  ^^^  P^**^  ^f  ''*«*'■  Mf^r'8  estate.''  And,  moreov«-, 
qnity,  framed  the  answers  affirm^  that  nothing  iadue  to  Boyd  and  wife 
object,  e.  ^!^  from  her  father's  estate.  It  does  not  become  necessary,. 
J'»*>i«5t  the  de-  therefore,  to  enquire  to  what  extent  provision  should  be 
in  action  made  for  her  and  her  children  bcfbre  a  decree  should  be 

rendered  for  sulijecting  her  husband's  interest  in  her  fa- 
ther's estate. 

If  Boyd  be  insolvent,  and  have  choses  in  action,  or 
^equitable  interests,  which    might   be   subjected    by   the 
chancellor,  this  suit  will  be  no  bar  to  a  bill  projierly 
framed  for  the  purpose  of  subject in^r  gucli  interests — be- 
cause no  such  relief  could  be  given  on  the  biU  iikd  in 
this  case,  and  it  does  not  ap|)ear  to  have  been  drawn 
with  a  view  to  such  relief. 
Afiirmanceasio      The  decree  dismissing  the  billas  to  Boyd,  is  reversed, 
?^«f.^!r?^III;'  *D^  ^^^  *^*^"se  remanded,  with  instructions  to  render  a 

reversal  as  to  an-      "  •   ' 

other— plaintiils   pay  costs  to  the  former,  and  recover  costs  of  the  latter. 
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decree  against  hiai  for  the  amount  still  due  in  .equity  to 
Price. 

The  plaintiffs  in  error  must  )>ay  to  the  administra- 
tors and  heirs  of  John  Parks,  deceased,  who  were  par- 
ties in  this  case,  their  costs  in  this  court;  and  Boyd  must 
pay  to  the  plaintiffs  their  costs  expended  in  prosecuting 
this  writ  of  error. 
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Fall  Term 

1  833. 

Englemari'8 
ex^ra 

vs.  ' 

Engleman, 


Engleman's  Executory  vs.  Engleman.      Assumpsit. 

[Mr.  Kiacaid  for  Plaintitfd  :  Mr.  Owsley  for  Defendant.] 
From  the  Circuit  Court  roR  Lincox^n  Countt. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.       October  22. 

This  is  an  action  of  assumpsit  instituted  by  John  En-   Grounds  of  the 
gleman  against  the  executors  of   Sii»on  Engleman,  iiis  "*^^*®"' 
deceased  father,  for  work  and   labor  by  himself   and 
his  two  slaves,  for  the  decedent  in  his  lifetime. 

Upon  the  trial,  on  the  general  issue,  the  plaintiff  in  Prtff's  proof. 
the  action  proved  that  he  had  lived  with  his  Auher  un- 
til his  death,  which  qccurred  in  1829;  that  he,  (the 
plaintiff)  was  married  in  the  s{)ring  of  the  year  1^28, 
when  he  was«  minor;  that  he  was  not  twenty  one  years 
old  until  1829;  that  he  managed  the  farm  of  his  father 
(whose  estate  was  Jarge)  during  the  years  1828-9,  and 
that  both  iiiraself  and  two  slaves,  whom  he  got  by  his 
.wife,  worked  on  the  farm. 

The  executors  proved  that,  after  their  testator's  death  Pef't's  proof. 
and  prior  to  the  commencement  of  this  suit,  they  and 
the  said  John,  ^*to  avoid  a  law  sut7, "  submitted  his  claim 
for  compensation  for  services  to  the  arbitration  of  Da- 
vid Shanks,  Joseph  Paxton  and  Adam  Wilson,  who 
awarded  two  hundred  dollars  for  the  year  1829.  ,    , 

On  the  foregoing  proof,  the  counsel  for  the  executors     Ingtmctiong-- 
moved  the  court  to  instruct  the  jury,  that,  as  the  plain-   vcnf^    *  °"   ^' 
tiff  in  the  action,  was  a  minor  during  the  year  1828, 
they  should  find  against  him,   unless  they  believed  that 
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Engleman*9 

vs. 
Engleman. 


Verdict  4r  judg- 
meut. 


A  BOB  majr  r»- 
oovnr  of  his  fa- 
tlit)r'a«x  orsfbr 
lauor  uoue  bv 
hi  uA^if  oiift  tiw 
■Uv<w  hi  hifl 
niiDOtity,  ap« 
OM  groof,  fro>u 
wiiicb  a  pioin- 
ise  of  p  ^y  Jient 
may  be  inferred, 
wiihottt  proving 
an  jxpres"  pro- 
mise.     Out  the 


the  testator  had  eipressly  promised  to  pay  him  for  that 
year.  The  coari  overruled  the  motion,  and  instructed 
them  that  they  had  a  right  to  infer  a  promise  by  the  tes- 
tator,  ^^from  all  the  eircumstances/'  if  they  should  be- 
liev(e  that  he  requested  his  son  to  render  the  servi- 
ces. 

The  jury  found  a  verdict  for  one  hundred  and  sixty 
five  dollars  in  damages,  for  which  the  court  gave  judg- 
ment, after  overruling  a  motion  for  a  new  trial. 

The  circuit  court  did  not  err  in  overruling  the  mo- 
tion for  instruction.  An  express  promise  was  not  indis- 
lieiisahle.  But  we  are  inclined  to  think,  that  the  proof 
was  insufficient  to  authorize  the  inference,  that  it  was  the 
understanding  of  the  father  and  son  that  the  former 
should  pay  the  hitter  for  the  year  1828.  The  only  fact 
which  could,  in  any  degree,  tend  to  such  a  conclusion, 
was  the  inarrias;e;  hut  as  that  did  not  occur  until  some- 
time in  the  sprin:;  of  that  year,  and  as  the  son  after- 
&ct7»  that  the  wards  continued  to  live  in  the  family  and  work  and  su- 
Ws"  '  min^ty"  P®'''"^*^"^^  »«  ^^  •»»*'  ^'^ne  before,  it  seems  to  us  that  the 
broQghi  bis  wife  fait,  that  the  father,  had  consented  that  he  might  marry 

Jbtiil^^y  h^  «'"'  *^*»"  1^^^  '"  ^^^  f^^^^'y  ^  ^^  '?*d  ^®»®»  together  with 
.  to  bis ^.Htber's,  UU  wife  and  her  two  slaves,  is  insufficient  to  justify 
iu  the*THAu"^e-  ^^^  <lecluction  that  the  father  intended  to  give  up 
meniof  the  farm  his  dominion  over  the  son,  or  to  pay  him  for  bh  ser- 
age  arenotsaf.   vices,    or    for    those  of   the  two  slaves,  during    the 

ficunt  to  jnrtify   ,-emnant  of  the  year  whilst  he  continued  in  minority. 
a\erdictfortbe     ^      ,  .....  »    *.  • 

ion.  And,  surely,  there  could  be  no  ground  for  presuming  a 

promise  or  an  intention  to  pay  for  the  son's  services  pri« 

or  to  his  mnrriasre.     Wherefore,  it  is  the  opinion  of  this 

court,  that  the  jury  had  not  ^^a  right  to  infer  from  all 

the  circumstances"  a  promise  by  the  father  to  pay  the 

son /or  tlie  year  1828. 

Ai  te  a  parol       y^'^  j^ink  also,  that  the  submission  and  award,  though 

ward,  ode  arbi-   both  were  parol,  should  have  been  deemed  a  bar  to  this 

tlTit'he  b^te^^  ***'^-     '*'**®  submission  included    the  entire  claim   for 

^tiuat'ie  defence  compensation  for  18^  and  1829;  and  one  of  the  atbitra- 

theVa^IuifPsdf  *^*^  eviore,  that  it   was  his  impression  that  nothing  was 

mancf,  was  SOS-  allowed  for  1828,  in  consequence  of  the  infancy.     An* 

tained  ;  the  oth- 
er testified  that  H  was  his  impression  that  no  award  was  made  in  relalipD  to  that  portion  '.^^ 
the  evidence  of  the  ibrmer,  beine  consistent  with  the  eubmitnon,  and  n*or€  positive, is 
conc'.uHive  r  the  a    urd  is  he!d  to  be  a  bar  to  this,  as  well  as  to  tbs  other  portion  of  the 
demand,  and  a  verdict  therefor,  set  aside. 
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other  arbitrator  swore  only  that  it  was  his  impression     Fall  Term 
that  ^*no  award  was  made  in  rekUum*^  to  the  claim  for        iBss. 

'®^-  ,  .  .  Englemm'i 

As  the  claim  was  entire,  the  rational  deduction  is,  that         ex'rt 

the  sum    awarded   for  18:29  was   intended  as  the  whole     Erutleman. 
compensation  to  which  the  son  was  deemed  entitl  d  for  „       ,    ,  .  ~ 

11.  .^  **iii«*  Several    claims 

all   the  services  for  which  he  claimed    compensation,   being  r^en-ed. 
Even   had   he  presented   distinct  claims  for  each  year,   ^y    ^   general 
if,  as  we  infer  to  have  been  the  fact»  the  submission  was  award  for  'plt?f 
general  and  unconditional,  the  legal  deduction  from  the  gjient  M^toYhe 
award  of  two  hundred  dollars  for  1829,  without  any  al-  others,  x«iii  be 
lusion  to  1828,  would  be,  that  the  whole  claim,  as  sub.  ^^^^  ^j^  "; 
mitted,  had  been  considered  and  disposed  of  by  the  arbi-  to  the  latter. 
trators.    See  Cald.  on  Arbitration  124-5.    As  there  was  no 
intimation  that  the  submission  was  conditional,  or  ila 
quod^  the  jury  had  no  right  to  infer  that  the  claim  for 
1828,  had  not  been  considered,  even  had  there  been  no  . 
positive  testimony  on   that   point ;  but   it  seems  to  us 
that  Shanks*  testimony  should  abne  have  been  satisfacto- 
ry had  extrinsic  proof  been  necessary..    He  believed  that 
the  infancy  was  relied  on,  and  that  therefore  the  claim 
for  1828  was  not  allowed.     And  the  improbability  that 
the  claim  for  that  year  would  have  been  forgotten  by 
the  claimant,  or  pretermitted  by  the  arbitrators,  (and 
more  especially  as  the  claim  for  both  vears  seemed  to 
have  been  submitted  as  a  unit,)  fortifies  the  belief  of 
Shanks,  and  renders  his   testimony  imposing.      The 
'impression*'  of  another  of  the  arbitrators,  that  ^<no 
award  was  made  "  as  to  1828,  did  not  countervail  the 
testimony  of  Shanks:  JirHy  because  the  import  of  that 
impression  is  indeterminate;  for  it  would  be  difficult  to 
decide  whether  the  witness  meant  that  the  arbitrators 
did  not  investigate  the  claim  for  1828,  or  that  the  au>ard 
did  not  expressly  mention  it;  and  second^  because,  if  he 
meant  the  former,  the  correctness  of  his  impression  is 
intrinsically  less  probable  than  that  of  Shanks.    Shanks' 
testimony  therefore  fortifies  the  deduction  of  law  from 
tlie  character  of  the  submission  and  award. 

Whdrefopc,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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MOTIOK. 


October  23. 


Statement  ofthe 
ftcU. 


A  statute  re- 
qairing  notice 
to  be  given  and 
the  iiervice  of 
it  to  be  i^roved 
in  a  particuJar 
mode,  luotit  be 
•trictlyparsned. 
A  sherifTa  re- 
turn of  "  exe- 
ocuted,*'  may 
not'beflubstitnt- 
ed,  v.- here  the 
act  9ayfl,  there 
flhal)  be  an  affi- 
davit produced, 
that  notice  in 
writ  in  s^  bai 
been  giv«n. 


Newby  and  Wife  V5.  Perkins  et  al 

[Mr.  Tomer  for  Plaintifis:  Mr.  Owaley  for  Defendants.] 

From  thc  Madison  Couhtt  Cottrt. 

Chief  Justice  Robertson  deKvercd  the  Opinion  of  the  Court. 

On  the  application  of  Thomas  R.  Perkins  and  others^ 
wha  owned  three  tracts  of  land  in  Madison  county,  as 
coparcenors  with  Mrs.  Newby,  a  notice  was  issued  by 
\\\e  county  court  of  said  county,  against  Newby  and  - 
his  wife,  to  shew  cause  why  commissioners  should  not 
be  appointed  to  make  partition  of  the  lands  thus  held 
in  parcenary. 

The  notice  having  been  returned  executed  by  a  depu- 
ty sheriif,  and  Newby  and  wife  failing  to  appear,  com- 
missioners  were  accordingly  appointed  to  make  parti- 
tion; who  reported  that  they  hnii  done  so,  and  had  al- 
so  made  a  deed  of  partition.  The  court  having  ap- 
proved the  report  and  the  <leed,  ordered  that  Newby 
and  wife  should  pay  the  costs.  They  now  seek  a  rever- 
sal of  all  the  orders  made  by  the  county  court. 

A  proviso  to  the  sebond  section  of  the  act  of  1811, 
authorizing  partition  among  heirs,  declares  that,  ^^no  ap- 
plication for  partition  shall  be  granted  tmUss  it  appears 
by  affidavit  produced  to  the  court,  that  the  applicant  has 
given  reasonable  written  notice  to  every  other  person 
or  persons  interested  in  said  partition,  of  the  intended 
application.'\2  Dig.  837. 

There  is  no  such  proof  of  notification  to  Newby  and 
wife,  as  that  required  by  the  only  >latute  which  autho- 
Tvze^  partition  among  heirs  by  commissioners  appointed 
by  a  county  court.  As  th^  statute  prescribes  a  special 
mode  of  making  partition,  its  requisitions  must  be  ful- 
filled. Jl  notice  in  teriting  is  required,  and  the  proof  oi 
that  notice  is  expressly  prescribed.  The  required  proof 
cannot  be  dispensed  with.  A  written  notice  must  be 
df^livered  to  the  party  to  be  notified;  an  ordinary  ser- 
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vice  by  an  officer  would  be  insufficient.  The  county 
court  must  have  an  affidavit  of  the  delivery  of  such  a 
notice— an  official  return— '*£a:ecti/crf,"  is  not  an  affida- 
vit, or  such  an  one  as  the  statute  requires. 

It  is  true,  that  the  sheriffs  were  authorized  hv  a  stat- 
ute of  1808,  to  servfe  any  ''notice  which  is  required  by 
law.'' — But  as  the  legislature,  by  the  subsequent  statute 
of  1811,  prescribed  a  peculiar  and  exclusive  mode  of  giv- 
ing and  of  proving  notice  in  the  class  of  cases  for  wbich 
it  provides,  the  act  of  1808  does  not  apply  to  any  such 
cases.  This  court  cannot,  by  any  allowable  process  of 
legal  construction,  make  the  act  of  1811  embrace  any 
other  proof  of  service  than  that  which  it  expressly  re- 
quires. Nor  can  we  decide  that  an  ordinary  official  re- 
turn is  an  affidavit  produced  to  court* 

Wherefore,  the  appointment  of  the  commissioners, 
and  the  (partition  and  deed  made  by  them,  were  unau- 
thorized. 

The  county  cotirt  also  erred  in  adjudging  costs  against 
the  plaintiffs  in  error.  The  act  of  1811  (supra)  requires 
each  parcener  to  contribute  a  proportionate  amount  of 
the  compensation  allowed  to  the  commissioners;  and 
dees  not  contemplate  any  judgment  for  costs  against 
any  one,  or  in  favor  of  any  one,  of  the  coparceners, 
when  there  is  no  controversy  among  them  in  the  county 
court;  and  it  does  not  appear  that  Newby  and  wife 
were  opposed  to  a  partition. 

Wherefore,   the   order  appointing  the  commission- 
ers, is  set  aside,  and  the  judgment  for  costs  reversed. 
56 


FaH  Term 

1S33. 

Newby  ^c- 
Perkins  et  al. 

Where  an  act 
reqaires  a  no.* 
tice  to  be  pvea 
and  proved  in  a 
prescribed  mode 
a  previona  gen- 
eral law,  pro- 
viding tha^  any 
notice  may  be 
served  by  a  she- 
riff, does  not  ap- 
ply. 


A  partition  tL- 
mong  parceners 
made  under  an 
order  of  a  coun- 
ty court,  with- 
out lecnl  notice 
lo  all  interested, 
is  unauthorized. 

Farceneiv  pro- 
corinic  partition 
of  their  land  by 
order  of  a  coun- 
ty court,  pay 
their  respective 
proportions  ,of 
the  fees — and 
po  judgment  fox 
costn  can  be  gi- 
ven for,  or  a- 
gainst,  any  of 
them,  if  there  is 
Ao  content. 
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1833. 


^ 


91  u^     APPEAL  Haney  vs.  Sharp, 

FROM    A  J.   P.  -^  ^ 

[Mossra.  WickliflTe  and  Wooley  for  Plaintiff :  Mr.  Monroe  for  Defendant.] 
From  the  Circuit  Court  for  Fatkttk  Couwty. 

October  25.  '       Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Court. 

The  state  tribn-  Sharp  proceeded  against  Haney,  by  i;varrant,  for  the 

ridi^ton  of  M  P^"*'*y  denouni-cd  by  an  act  of  Congress  {Sewion  ^cU 

actionforapen-  of  1830,  page  34,)  for  a  refusal  to  give  to  the  marshal  a 

act'  of^^c^  '"*^  °f  •***  family,  when  required  to  do  so,  for  complet- 

greaa    relating  ing  the  fifth  census.     Having  failed  in  the  country,  he 


ihaiact^ownot  appealed  to  the  circuit  court,  where  he  obtained  a  judg- 
attempt  to  con-  ment  against  Haney  for  twenty  dollars  and  costs. 
^tion.  ^^"^^  Haney  insists  that  the  circuit  court  had  no  jurisdiction 
The  eooits  of  ^^  ^^^  ^'^^  » — ^"^  ^^^^  ^^  ^^®  opinion  of  this  court. 
the  state  cannot  Every  government  has  an  exchisive  right  to  enforce 
of  a  praial  case  its  own  penal  laws ;  and  had  Congress  possessed  the 
arisiiu^  under  an  power  of  conferring  jtirisdiction  upon  the  state  courts 
—^utfrv,  whe-  in  penal  cases,  it  has  not  attempted  to  do  so  in  the  class 

!!!f;*f  *  T***'  ofcases  of  which  this  is  one. 
tion  ot  both  gov 

erninents  could  The  courts  of  this  State,  deriving  their  jurisdiction,  as 

Sltto'IJ^^t"^"  ^**^y  **®'  *^^^"*  ^^^  authority  of  the  state,  cannot  take 

either  one  can-  cognizance  of  a  |>enal  case  arising  under  an  act  of  Con- 

^'  gress,  unless  some  law  of  this  commonwealth  had  given 

rifldicSon  ofthu  ^^^  ri^ht  to  do  SO,  and  the  general  government  had,  by 

court,i9  restrict-  fm  act  of  Congress,  also  consented.     In  such  a  case  as 

which  the  infe-  this,  no  tribunal  of  the  state  has  an  inherent  or  concar- 

rior  courts  have  rent  jurisdiction:  and  therefore,  without  such  co-oiiera- 
cognisance.     A     .       ;     ,  ,     .  ,  ,•,..,..  *. 

w.  e.  on  a  case  tive  legislation  as  that  just  suggested,  the  jurisdiction  ot 

of  which    no  the  courts  of  the  federal  government  must  necessarily 
inferior      conrt  »..,  ,.i.  .«  ^ 

hadjurisdiction,   be  excMisive.     And  whether  any  legislation  could  confer 

S— andnoTud"  jurisdiction,  in  such  cases,  on  stale  courts,  depends  on 
ment  for  costs  the  proper  construction  of  the  federal  and  state  constitu- 
can     given.      tj^ns,  which  we  will  not  now  consider,  as  there  has 
been  no  legislation  on  the  subject. 

But  as  the  ^^jurisdiction  of  this  tourt  is,  by  law,  re- 
stricted to  cans  in  which  tlic  inferior  cotcrls  Aoee  cogniiancey^^ 
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1  IHg:  381— therefore,  as  no  inferior  court  of  this  state  Fall  Term 

had  cognizance  over  this  case,  the  wrk  of  error  wi41  not  ^  888, 

lie  to  this  count.     See  Beculey  vs.  Stm«,'4  Bibb^  368.  March 

Wherefore,  as  neither  the  justice  of  the  peace,  nor  the  ▼»• 

circuit  court  had  juri8dtc:tion,  and  this  court,  therefore,  — i-^ — ^-- 
has  none,  the  writ  of  error  must  be  quashed  without  any 
judgment  for  costs. 


March  against  Talbott  and  Others. 

[Mr.  Chinn  for  Plaintifr:  Mr.  Owsley  for  Defendants.] 
From  thb  CiBctxix  Court  for  JsssAMiif  e  CotxNXT. 

The  circuit  court,  at  October  term,  1832,  rendered  a  An  agreetnet^t, 
final  decree,  foreclosing  the  right  in  equity  of  the  plain-  J^^^*^  *2/' e«- 
tiff,  March,  to  redeem  certain  real  and  personal  estate,  eeptUma  to  a 
which  he  had  conveyed  by  several  different  mortgages,  ^^^^fandg  'is 
to  Talbott,  the  senior  mortgagee,  McClure,  the  com-  tantamonnttoa 
plainant  below,  and  others;  and  directing  a  8a^e  of  the  rel«»«^^«™'' 
'premises  to  satisfy  the  several  mortgage  debts. 

In  November  following,  Talbott,  March  and  twa  oili- 
ers,  entered  into  an  agreement,  signed  and  sealed  by 
them,  respectively,  hy  which,  after  reciting  the  decree, 
and  that  March  was  dissatisfied  therewith,  they  stipulate 
that  the  decree,  with  certain  mo<iifications  as  to  the  ap- 
plication  of  the  proceeds  of  the  sales,  shall  be  carried  in- 
to effect : — ^^  And  the  said  March  doth  further  covenant 
and  agree  with  the  said  Talbott,  Gregg  and  Baker  (own- 
er of  McClure's  interest)  to  waive  all  exceptions  to  the 
said  decree  is  it  now  stands." 

This  writ  of  error,  with  supersedeas,  being  after-  October 24. 
wards  prosecuted  hy  March,  the  defendants  appeared, 
and  pleaded  the  above  described  ae;reement  as  a  release  of 
errors.  The  plaintiff  craved  oyer,  and  demurred.  But 
the  court,  upon  consideration,  overruled  tite  demurrer  ;  and  - 
the  plaintiX. failing  to  reply,  judgment  was  rendered  in 
bar  of  his  writ. 
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Fal!  Term 

1  8  3  :i  • 


Chancery.  Morgan's  HeiFS  against  Parker. 

(Mr.  Chian  and  Mr.  Marshall  for  Plaintiffs  :  no  appearance  for  Defendant.] 
From  the  Circuit  Court  for  Fayette  Couwtt. 

October  26.       Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court- 
in  whkh  Judge  Underwood  did  not  concur. 

Case  depending  The  plaintiffs  in  error,  claiming  the  superior  equity, 
t>  of  Fishback  "nder  a  junior  grant,  sued  the  defendant  for  a  lelin- 

and    Morgan's  quishment  of  ins  legal  title,  derived  from  the  elder  pa- 
entry  of  40,ooo  ^  o  ' 
acres,  on  Big-   tent. 

°^'  The  defendant  has  not  established  his  entry.     That  on 

which  the  plaintiffs  rely  is  in  itself  sufHciently  s|)ecial, 
and  depends  for  its  validity  on  a-previous  entry,  for  for- 
ty thousand  acres,  in  the  names  of  Fishback  and  Mor- 
gan, in  the  following  words  : — 

"  November  25th,  1783. 

Jacob  Fishback  and  Charles  Morgan,  as  tenants  in 
common,  enter  40,000  acres  of  land  on  a  treasury  war- 
rant &c  beginning;  at  the  head  of  the  main  branch  of 
tbe  north  fork  of  the  big-hone-lick  creek,  and  running 
north  and  south  an  equal  distance — thence  from  each 
end  of  said  line  for  quantity." 

The  identity  and  notoriety  of  the  main  branch  of  the 
north  fork  of  the  big- bone-creek  are  the  principal  ques- 
tions of  controversy.  The  main  branch  of  the  north 
fork  once  established,  there  could  have  been  no  difficul- 
ty in  finding  the  "^corf"  of  it. 

The  big-bone-Iick  creek  derived  its  name  from  "  Wg- 
tone-Zicfc;"  through  which  one  of  its  branches  runs;  and 
the  notoriety  of  both  the  lick  and  the  creek,  as  thus  de- 
nominated, at  the  date  of  the  entry,  is  indisputably  es- 
tablished. But  the  plaintiffs  contend,  that  the  branch 
'  running  through  the  lick  was  known  as  the  main  branch 
of  the  north  fork  of  the  creek  ;  and  the  denfendant  in- 
sists, that  thai  branch  was  not  called  or  deemed  the  north 
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fork,  or  the  mam  branch  of  that  fork ;  but  that  the 
branch  designated  ort  the  plat,  by  the  name  of  the  *'tnurf- 
KcAc/orfc,"  was  the  main  branch  of  north  fork  of  "  big- 
bone-lick  creek.^^ 

Tie  facts  which  conduce  to  pro\;e,  that  the  Mud-lick 
fork  was  i<nown  as  the  main  branch  of  the  north  fork, 
may  prepon^'erate  over  those  which  tend  to  identify  the 
other  as  the  main  liranch.  But  this  court  having  decid- 
ed in  Buford  vs.  Marshall,  [in  1807 — case  not  rejjorted,] 
and  in  Hawkins^  fteirs  vs.  MartthalU  4  Mon.  285,  that  the 
branch  now  claimed,  by  the  plaintiffs  to  have  been  the 
main  branch  of  the  north  fork,  was^  at  the  date  of  the 
entry,  the  true  main  branch  of  that  fork,  we  are  unwil- 
ling (Judge  Underwood  dissenting)  to  unsettle  what  has 
been  so  lon^  settled,  and  by  two  opinions  of  this  court 
rendered  on  the  same  proof  as  that  cxhibiled  in  this  case. 

Wherefore,  it  is  the 'opinion  of  a  majority  of  the 
court,  that  the  plaintiffs  are  entitled  to  relief ;  and  con- 
sequently, the  decree  of  the  circuit  court,  dismissing 
their  bill,  must  be  reversed,  and  the  cause  remanded, 
with  instructions  to  render  a  decree  for  the  appellants,' 
for  a  relinquishment  of  the  appellee^s  elder  legal  title  to 
the  land  in  controversy,  or  so  much  thereof  as  tlie  en- 
try of  the  plaintiffs,  when  properly,  surveyed,  includes. 


Pall  Term 

1833. 

CurU 
vs. 

Moore, 

This  court  hav- 
ing, by  two  de- 
cisions, settled 
the  identity  of 
an  object  called 
for  in  an  entry,, 
will,  in  subse- 
quent cases  ,t</i- 
on  the  same  eo- 
dence,  adhere 
to  the  former 
decisions — tho' 
the  opposing 
evidence  may 
seem  to  the  pre- 
sent judges  tp 
preponderate. 


Curie  vs.  Moor.  ^ 

[Mr.  Turnenr  fer  Plaintiff :  Mr.  Owsley  and  Mr.  Breck  for  Defendant.] 
From  the  Circuit  Court  for  Garrard  Couwttt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court — 
in  which  Judge  Nicholas  did  not  concar. 

As  the  plea  in  this  case  may  !>e  deemed  a  plea  in  bar, 
though  not  sufficient  as  a  plea  in  abatement,  and  as  the 
matter  pleaded  may,  if  available  at  all,  bar  the  action  in 
this  state — the  only  question  for  consideration,  is  the 
matter  of  the  plea ;  and  that  is,  wTiether  a  foreign  ad- 
ministrator, who  was  never  qualified  in  this  state,  is  lia- 
ble, as  administrator,  to  an  action  at  law  in  any  court  of 
this  commonwealth.     It  is  the  opinion  of  a  majority  of 


Assumpsit. 


October  29. 


No  action  at  law 
lies  against  a 
foreign  admi- 
nistrator, who 
has  not  qualifi- 
ed in  this  state. 
The  only  reme- 
dy, if  any,  is  by 
bill  in  chancery, 
upon  appropri- 
ate facts. 


Digitized  by 


Googk 


446  DECISIONS  OF  .THE  OOURT 

Fall  Term     the  court,  (Judfi^e  Nicholas  dit^sentine,)  that  he  is  not  li' 

^^^^^^^       able  to  such  a  suit,  according  to  the  conimoti  law,  or  in 

The  ComHlh  virtue  of  any  statutory  modification  of  it.     And  that,  if 

W  hirurion-    ^^^""^  ^  ^"y  ^e^^dy  ascainst  him  here,  it  is  a  suit  in 

chancery,  on  appropriate  facts  shewing  a  right  in  equity 

to  maintain  a  suU. 

Wherefore,  as  the  opinion  accords  with  that  of  the 
circuit  court,  the  judgment  which  this  writ  of  error 
seeks  to  reverse,  must  be  affirmed. 


PRE8ENTMEWT       THg  Coiiimonwealth  vs,  Washington. 

[Atto.  Gen.  Morehead  for  the  Commonwealth  :  no  appearance  ^r  De» 
M  fendant.] 

Faom  the  Cibc0it  Court  foa  Todd  County. 

OctoherZO.         Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

ProsecDtioDs  Tm^  circuit  court  having  quashed  a  presentment  against 
roadfl^are^iiiniu  Joseph  Washington,  for  obstructing  a  highway,  the  Corn- 
ed to  six  months  inon wealth  prosecutes  this  writ  of  error  to  reverse  the 

The  bar   to    a  jodffinent. 

penal    prosecn-  •'      "  ,  •  .   t    •    n  •■ 

tionneednotbe       Whatever  ntay  have  been  the  reason  which  intluenccu 
va^T^W*  on'th"  *'^®  judgment  of  the  circuit  court,  the  judgment  itself 
trial;  or  to  quash  was  right.     The  presentment  shewed,  that  more  than  six 
whe^r^p^*  months  had  elapi^ed  from  the  date  of  the  fact  charged, 
on  its  face.         to  the  finding  of  the  presentment.     Such  prosecutions 
are  limited  to  six  months ;  and  it  is  not  necessary  to 
plead  the  limitation  to  a  penal  statute  :  the  penalty  can- 
not be  enforced  unless  the  proceeding  for  enforcing  it 
shall  he  instituted  within  the  time  prescribed  by  law. 

Wherefore,  as  the  presentment  itself  shewed  that 
Washington  wsis  not  liable  for  the  offence  which  it  im- 
puted to  him,  the  circuit  court  did  right  in  quashing  if. 
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Fall  Term     ^ 

1833. 
^  ^  '  Id  4471 

Bruce  vs.  Fox.  .  M^' 


[The  plaintiff  appearing  in  peraon,  asiisted  by  Bfr.  Haggin:  Mr.  Owaley        MoTio>'. 
for  Defendant.] 

Fkok  the  Circuit  CotrnT  roa  Lincoln  County. 

Chief  Justice  Robbrtson  delivered  the  Opinion  of  the  Court —      October  91. ' 
Judge  Nicholas,  dissenting  up<)nf4be  preliminary  question  of  the 
jurisdiction  of  this  court,  and  participating  no  further  in  the  de- 


ATthe  February  term  1833,  of  the  Lincoln  circuit  court,  Statementoftbe 
Horatio   Bruce    read    in   court   a  commission,   signed  J^cJaiminVi^ 
^^John  Breathitty^^  governor  of  this  commonwealth,   da-  office  of  Com- 
ted  February  4th,  1833,  purporting  to  appoint  him  at-   Smoy^    '' 
torney  for  the  commonwealth,  for  the  twelflh  judicial 
district  (including  Lincoln  county,)  until  the  end  of  the 
next  session  of  the  legislature;  and   thereupon  moved 
the  court  for  leave  to  take  the  oaths  prescrit)ed  by  law, 
and  to  proceed  to  discharge  the  duties  of  the  office. 

Fountain  T.  Fox,  who  claimed  the  same  office,  op- 
posed the  motion,  and  read  a  commission  signed, 
"  Thomas  Mdcalfty^  late  governor  of  Kentucky,  appoint- 
ing him^  with  the  advice  and  consent  of  the  senate^  common- 
wealth's attorney  for  the  same  district,  during  good  beha* 
rior,  and  dated  January  the  15th,  1831;  and  also  read  a 
certified  copy  of  an  act  of  assembly,  entitled — ^^An  act 
continuing  in  force  tlie  law  providing  for  the  appointment  of 
commonweaUk's  attorneys^^^  approved  December  the  22nd, 
1832. 

Whereupon,  the  parties  having  agreed,  that  Fox  had 
been  duly  qualified,  and  had  continued  to  act  as  the  at- 
torney for  the  said  district,  and  had  never  resigned  his 
said  commission,  or  removed  from  the  district,  and  that 
Brur«  wasthe  same ^^Horatio  Bruce,"  whose  nomination 
for  the  same  office  had  been  rejected  by  the  senate,  in  Jan- 
uary, I83S,  on  the  ground  that,  in  the  opinion  of  the  sen- 
ate, there  was  no  vacancy — the  court,  after  hearing  argu« 
aient,  ^^^adjudged  that  Fountain  T.  Fox  was  in  office  as  attorfuy 
for  the  commonweaUhj  and,  as  suchy  entiikd  to  discharge  the  du- 
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Fall  Term  ^  ties;^^  and  contequentlyy  ^^overruled  the  motion  made  by  Brute^ 
*  ®  ^  ^*        and  refused  to  permit  him  to  qualify  as  attorney  for  the  com' 
monttealth^  under  his  crwiwtssfcn." 

To   reverse  that  decision  this  wril  of  error  is  prose- 
cuted— by  consent. 
This  court  has       As  consent  cannot  give  jurisdiction,  the  right  of  this 

jurLsdiction     to  ...•  .  j»i  ,. 

revise  thejudg-  court  to  take  cognizance   of    the  case,  as  presented^  is 

ment  ofthecir-  a  preliminary  question  which  must  be  considered  and 
cult  ••ourt,  upon.       •  •'  . 

the  ntotioD  of  a    settled. 

LT'  ^nfm^  ''^^^  ^°"''*  ^^  appeals,  except  in  cases  otherwise  di- 
to  the  omce  of  rected  in  this  constitution,  shall  have  ap})ellate  jurisdic- 
conr"th^/mov!  *'®"  ^^h'^  whirh  shall  be  coextensive  with  the  state  un- 
ing  for  leave  to  der  such  restrictions  and  regulations,  not  repugnant  to 
of  omce^and^en-  *'"s  constitution,  as  inav  from  time  to  time,  he  prescrib- 
ter  upon  thedu-  ed    by   law."  (2nd,  section  of  the  ^h  article  of  (fcc  coiwltiu- 

tiea.     '  ,.       X 

Judge  Nicholas    «^«) 

thinks  the  «jnt«-  fhc  only  Statutory  regulations  materially  affecting 
cnvise.  See  his  the  question  of  jurisdiction  in  this  case^  are  the  follow- 
D»sent,p.  457.  jj^^. — tij^,  ^^^  j„  wfyj^.h  the  inferior  courts  have  cogni- 
zance'*'*— "the  rourt  of  ap(iea1s  shall  have  appellate  juris- 
diction"—(11 //t  section  of  an  act  of  1796;  1  -Df^.  381.) 
''Writs  of  error  shall,  upon  the  demand  of  the  person 
applying  for  the  same,  he  issued,  as  a  matter  of  right, 
except  in  those  cases  which  may  be  brought  before  and 
determined  by  the  district  courts  under  the  criminal  ju- 
risdiction." {\Sth  section  of  the  same  act,  p,  382—)  '^No 
apY>ea]  shall  be  granted  to  the  court  of  ap|)eats,  or  writ 
of  error  sued  out  from  the  court  of  appeals,  except  in 
cases  where  a  final  decree  hath  been  pronounced,  judg- 
ment rendered,  or  order  made"  {\st  sec,  of  an  act  of  1804, 
1  TXg  388. 

The  jurisdiction  thus  conferred,  is  very  comprehen- 
sive, and  has  been  curtailed  by  some  statutory  excep- 
tions and  restrictions;  but  none  of  these  apply  to  this 
case. 
The  clause  of       "  Cases  in  which  the  inferior  courts  have  ccgmt^flwce,"  must 
the  court  o7ap?   be* Understood  to  include  only  cases  in  which  the  court 
pealB    jurifldic-  acts  judicially^  by  rendering  some  judgment  or  decree, 
in  which  the  in-  or  making  some  order  affecting  some  personal  or  pro- 
ferior  cts.  have  ^rietorv  interest  defined  and  regulated  by  law,  and  not 
piiMoniy  tojM-  depending  on  the  arbiirium  of  the  tribunal.     Such  dis- 
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eretioniLry   or  executive  acts  as  neither  establish  any     Fall  Term 
right,  or  decide  any  riiie  of  law,  or  any  principle,  are        i»38. 
not  judicial;  and  therefore,  are  not  revisable  by  this        Bruce 
court.  vB. 

Discretionary  acts  (such,  for  example,  as  an  appoint-  ^*- — • 

ment  of  a  clerk,  or  the  removal  of  a  guardian,)  which  f**"^'  proc^- 

,  n  1/  logs,  not  to  d»- 

do  not  establish  or  violate  any  right,  defined  and  guar-  cretioDnryor  ex- 

rantied  by  law,  are  not  judicial^  and  are  therefore,  not  ®<^^^«acte. 

directly  revisable  in  this  court.  ^  or  difl^etirni]?^ 

But,  in  granting  letters  of  administration,  and  in  sfet-  ^^^  of  inferior 

tling  an  administrator's  accounts,  (though  ex  parU,)  the  anVpointment 

Courts  act  judicially^  because  the  law  designates  the  per-  ®/  *  ^^^^i  ^i 
r        t     11    •  •  1    1  1     .    .  .  .         .         *"®  removal  of 

son  who  shall  he  entitled  to  administration,  and  makes  a  guardian— are 

the  settlement  of  an  administrator's  accounts  in  the  conn-  "**l  subject  to 

revision  bj  the 

ty  court  prima  facu  evidence,  which  may  essentially  af-  appellate  court.. 
feet  the  rights  of  persons  who  may  be  interested. 

Tested  by  these,  criteria,  this  case  presents  all  the  at'  Where  one  who 

tributes  of  a  judicial  decision.  If  Bruce's  commission  in-  clauns  an  office, 

tf  I       .    ..  moves  a  court  in 

vested  him  with  the  rights  and  privileges  of  the  attorney  which  the  ser- 
for  the  twelfth  district,  he  had  a  clear  legal  right  to  take  ^J^^'l^^u^C 
the  oaths  of  office  in  court,  and  to  proceed,  thereupon,  to  fied  and  recog- 
discharge  the  duties  and  exercise  the  powers  incident  to  p^^  *^ffiJLr, 
the  station  which  had  been  allotted  to  him  by  the  con-  another  person 
stitiited  authorities  of  the  commonwealth,  and  for  the  wmeoffiee!roay 
benefit  of  the  public;  and,  of  course,  the  court  had  no  be  admitted  as  a 
right  to  overrule  his  motion,  made  at  a  proper  time  tion  ;  and  ei- 
and  in  an  appropriate  manner.     Fox  opposed  the  mo-  ^^^  T^%  *"^^® 

a  writ  oi  error 

tion   because  he  claimed  the  office  himself;  and  the  re-  to   correct  the 
cord,  made  up  by  consent,  may  authorize  the  inference,  ^"^S^hc  other 
that  both   Bruce  and  Fox  were  parties,  and  intended  to  ma^  be  made  « 
to  present  a  case  in  which   the  court  should  decide  on  <'e<endant. 
their  conflicting  claims,  and  determine  without  the  cir- 
cuity, delay  or  expense  of  a  formal  suit,  wIh>  was  the 
rijE(l)tfu1  attorney  for  the  commonwealth  in  that  circuit. 
The  court  did  so  decide,  and  in  consequence  of  that  de- 
cision, overruled  Bruce's  motion,  in  doing  which  (if  he 
was  the  lawful  attorney,)  it  withheld  from  him  a  legal 
rights  diiregarded  tlxe  lawj  and  pronounced  a  judgment^ 
or  made  o,  judicial  order ^  prejudicial  to  him. 

In  such  a  case  the  court  had  no  discretion;  its  duties 
were  clearly  defined  and  expressly  prescribed  by  posi- 
57 
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Fall  Term    tive  law;  and,  If  it  erred,  ihe  error  was  one  of  judg- 
/^^^*        nient  as  to  the  law  and  the  right*  of  Biuce.     V  eare  dk- 
posedao  think  that  Fox  vohintarily  made  himiself  a  par- 
ty^ for  the  piir|)o>e  of  ex|>editioiMy  tryini;  the  disputed 
'  ri^ht,  and,  if  the  court  had  decided   against  him,   and 
thereupon,  deeming  hini  not  to  lie  the  proper  proseru- 
tine. attorney  of  tlie  court,  had  iii(«rdiited  hiin,  and  had 
installed  Bruce,  he  (F^ox)  might  have  prosecuted  a  writ 
of  error. 
One  claiming  8n       But  even  had  Fox  been  no  party  in  the  circuit  court, 
^^^riwhu^  Bruce  might,  in  our  opinion,  have  prosecuted  a  writ  of 
the  eervices  of  error  to  this  court. 

^^t'^^mX^I  '"  defining  a  ««ft  in  court,  it  is  generally  said  that 
to  take  the  oaths  there  is  ^^octor^  revs  and  jtic/fir;''and  generally  thisistrue. 
the dutiw!may  ''"*  *'  '■  "®^  oniversaHv  true,  that  there  can  be  no  judg- 
be  heard  ex  par  ment,  Of  judicial  order,  without  both  actor  and  reus. 
a'writ'o?error*  "•*»  octum  M  a  lawful  demand  of  one^s  righC^ — Co.   Ldi. 

ex  parte,  to  re-  285,  a.  2  lnslUute$^  40.  and  such  a  demand  may  be  made 

verse  the  decis-    .,..•,.  ,.  •.       . 

ion    npon    his  judicially  in  an  ex  parte  pro<-eeding  or  application,  or 

motion.  without  any  action;  a  legal  right  may  be  violated,  or 

withheld  erroneously,  by  a  court  acting  merely  ex  officio. 
If  a  circuit  judjie  refut^e  to  permit  a  litented  attotney 
to  practi(!e  in  his  court,  may  he  not,  if  injured  tberehyy 
have  the  error  of  the  judge  corrected?  As  this  court 
has  no  original  jurisdiction,  a  mandatntu  could  not  be  is- 
sued to  the  circuit  court.  Hien,  is  the  attorney  reiiie* 
diless?  He  has  no  remedy  unless  he  can  bring  his  case 
to  this  court  by  writ  of  error.  If  a  circuit  court,  having 
jurisdiction  by  law  to  decide  on  applications  for  certifi-- 
cates  for  aj)propriating  vacant  land,  had  erroneously 
overruled  an  appliration,  would  the  injured  applicant 
have  been  without  redress*.^  His  only  remedy,  would 
have  l>een  a  writ  of  error.  If  a  circuit  judge,  without 
sufficient  cause,  disbar  a  practising^  attorney,  must  he 
submit  to  the  wrori^,  or  may  he  complain  to  a  suptTior 
and  revising  tribunal?  A  writ  of  error  would  be  his 
only  remedial  resource. 

In  all  thesse  supposed  cases,  and  in  many  others, 
altosrpther'car  parte^  the  art  of  the  judge  is  judicial;  be- 
cause it  is  an  exercise  of  his  juderment  upon  a  legal  ripht 
which  does  not  depend  on  his  arldtriuniy  but  is  defiiied 
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and  protected  by  the  laws  of  the  land.  And  the  party 
injured  ii>  any  such  case,  may  bring  a  writ  of  error  to 
this  ccMirt,  to  correct  a  judicial  error  to  his  prejudice. 
The  writ  of  error  is  directed  to  the  clerk  of  the  inferior 
court,  and  only  commands  him  to  send  the  record  to 
this  court.  If  the  case  be  bx  parle^  no  summons  will  be 
issued.  The  object  of  the  writ  is  to  place  the  record  te- 
fore  this  court  for  revision  of  the  jud;gment  or  judicial 
order.  Ex  parte  writs  of  error  are  known  in  every  re- 
visini;  court.  And  when  this  court  spoko  of  ^^actor^ 
reus  and  jutUv,^*  in  the  cases  of  Allaway,  in  Bibb?s  Reports, 
[2  Bibb,  554]  and  of  Taylor,  in  J.  J.  Marshall's  [3.  401] 
it  should  be  undert^tood  as  only  repeating  the  common 
definition  of  a  suU^  and  as  nsincr  it  to  fortify  other  con- 
siderations tending  to  shew  that  the  cases  it  was  thende* 
cicling  on,  were  not  such  as  should  be  deemed  judicial. 
If  a  judicial  case  can  be  ex  parte  in  the  circuit  court,  it 
must  lie  ex  parte  here. 

But  Fox  not  only  made  himself  a  party  in  the  circuit 
court,  but  has  vouutarily  made  himself  a  party  in  this 
court,  and  if  he  had  done  neither,  he  might  have  been 
made  a  party  tn  inmto  here,  because  it  whs  at  his  instance, 
and  for  his  benefit  that  Brure's  motion  wasoverruled,  and 
had  there  been  no  defeidant  in  this  court,  it  is  our  opin- 
ion that  Bruce  might  have  prosecuted  a  writ  of  error.  A 
suit  for  disturbanre,  coiiid  he  have  maintained  such  an 
action,  could  not  operate  directly  on  the  circuit  court,  nor 
necessarily  establish  him  in  the  functions  of  the  office 
which-  he  claims.  Nor  would  the  right  to  prosecute 
such  a  suit,  or  even  its  actual  prosecution,  affect  the  ju- 
risdiction of  this  court  in  this  vai^e.  The  right  to  tako. 
cognizance  of  this  case  depends  solely  on  another  question : 
and  that  is,  whether  or  not  the  circuit  court  acted  judi- 
cially, or,  in  other  words^  rendered  any  judgment,  or 
made  any  judicial  and  final  order. 

It  seems  to  us,  that  it  would  be  an  anomafy  in  our 
jurisprudence  if  (conceding  that  Bruce  is  the  legal  attor- 
ney for  the  commonwealth)  there  should  be  no  power 
in  a  tribunal  of  the  last  resort  to  c-orrect  an  unautho- 
rizeil  act  of  the  cirruit  court,  opcrattiie  to  his  prejudice 
find  withholding  from  him  his  legal  rights,  abserted  in 
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Fall  Term  court,  at  a  proper  time,  and  in  a  proper  mannej*,  and 
^HIL  opposed  in  form  by  another  person,  claiinitig  for  him- 
setf  the  same  riglits,  and  sobmitting  the  facts  to  the  de* 
cision  of  the  court.  But  in  the  opinion  of  this  court, 
•  such  an  anonudy  does  not  exist.  The  case  is  one  of 
which  the  circuit  court  had  ^ ^cognizance," — in  which 
it  acted  judiciaUy — ^and  in  which  too  it  rendered  a  deris^ 
ion  between  tlie  conflicting  claims  of  adversary  parties, 
and  made  a  judicial  and  final  ^'order." 

If  this  should  be  deemed  an  agreed  case,  Bruce  could 
not  make  a  similar  motion  again.  But  if  he  might  have 
made  a  similar  motion,  to  the  same  court,  at  a  subse- 
quent time,  and  if  the  circuit  judge  might,  on  such  mo- 
tion, have  permitted  him  to  take  the  required  oaths  and 
proceed  in  discharging  the  duties  of  the  office,  a  repeti- 
tion of  the  motion  would  have  been  disrespectful  to  the 
court  ;  and  it  was  not  Bruce's  duty  to  rely  on  such  a 
hopeless  resource.  And,  therefore,  considering  the  or- 
der, as  it  purported  to  be,  it  should  be  deemed,  not  only 
a  judicial,  but  a  final  order.  It  is  not  an  interlocutory* 
order. 

Wherefore,  a  writ  of  error  may  be  prosecuted  to  this 
court,  for  revising  the  opinion,  and  for  correcting  the* 
order  of  the  circuit  court.    This  is  the  opinion  of  a  ma- 
jority of  the  court— Judge  Nicholas  dissenting. 

The  decision  of  the  circuit  court  must,  therefore,  be 
considered. 
A  c(Hu*lth'B  at-  As  we  are  not  disposed  to  enquire  into  the  propriety 
jw^ted.^^has*^  or  constitutional  validity  of  the  acts  of  a  co-ordinate  de- 
rijght  to  hold  partment  of  the  government,  unless  a  proper'  case  re- 
good  bshavio^  quirc  a  judicial  opinion  respecting  them,  we  shall  not  de- 
ojid  the  contin-  tcrmine,  as  we  have  been  urged  in  argument  to  do,  whe- 
i^^e.  '  thcr — admitting  that,  at  the  date  of  Bruce^s  commission, 

there  was  a  vacancy  in  the  office — the  executive  had  a 
right  to  fill  it,  by  such  commission,  without  the  concur- 
rence of  the  Senate  :  for  it  is  our  opinion,  that  there  was 
no  vacancy  in  the  office  when  Bruce  was  commissioned. 
The  constitution  of  Kentucky  (Article  vi.  Sec.  \2lh,) 
declares,  that,  ^^  the  Attorney  General  and  other  attor- 
iiics  for  the  Commonwealthj  who  receive  a  fixed  annu- 
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.al  salary  from  the  public  treasury,  judges  and  clerks  of    FaU  Term 
courts,  justices  of  the  peace,  surveyors  of  lands,  and  all       }^^^' 
commissioned  militia  officers,  shall  hold  tlieir  respective 
offices  during  good  behamour  and  the  continuance  of  their 
respectwe  courts, ^^ 

If,  according  to  a  proper  interpretation  of  this  clause 
of  the  fundamental  law,  attorneys  for  the  commonwealth, 
vrho  draw  a  fixed  annual  salary  from  the  public  treasu- 
ry, have  a  right  to  hold  their  offices  during  the  continu- 
ance of  their  respective  courts,  provided  they  so  long 
behaive  well,  then,  whether  the  law  creating  the  office 
had  expired  or  not,  at  the  end  of  two  years.  Fox  still 
had  a  constitutional  right  to  the  office,  because  the  of- 
fice, once  created  and  filled,  could  not  have  been  limit- 
ed in  its  duration,  otherwise  than  as  it  was  limited  by 
the  supreme  law.  but  it  is  unnecessary  to  intimate  an 
opinion  as  to  the  true  import  and  effect  of  the  constitu- 
tion in  this  particular,  because  we  are  of  the  opinion 
that,  (conceding  that  attornies  for  the  commonwealth, 
like  surveyers  and  militia  officers,  ar^  not  embraced  in 
so  much  of  the  clause  as  declares  that  the  tenure  of  of- 
fice shall  be  coextensive  with  *'^the  continuance  of  their  re- 
spective courts,^^  and  that  that  part  of  the  section  applies 
only  to  judges,  justices  of  the  peace  and  clerks  of  courts,) 
Fox  had  a  constitutional  right  to  hold  his  office  dur- 
ing good  behaviour  and  the  continuance  of  his  office^  and 
that  the  office  continued  to  exist  when  Bruce  was  com- 
missioned, and  still  continues. 

_..,,„  ...      *  An  office  luay 

Bruce  msists  that  the  office  was  limited  to  two  years ;  be  created  by 

that,  therefore,  the  commission,  "  during  good  behaviour^^^  S^which^iaSeti 

should  be  understood  as  necessarily  implying  only  good  by  the  constitu- 

behaviour  for  two  years^  and  that,   consequently.  Fox  [^"'j^Vuring 

could  not  hold  the  office  longer  than  two  years  without  good  bebaYieur, 

another  commission.  It  seems  to  us,  that  this  argument,  toM^t^  long 

though  plausible,  is  not  sound.  as  the  statute  re- 

°     "^  1  .   t    T^  mains  in  force, 

The  operation  of  the  statute^  under  which  Fox  was  com-  andnoloncer— 

missioned,  was  limited,  by  its  terms,  to  two  years  ;  but  ^^^l^cs 

the  duration  of  the  office  which  it  created  was  not  neces-  by  iu  own  lim- 

sarily  restricted  to  the  same  period.     The  office  must  linaed*^in"forec 

continue  as  long  as  the  law  which  created  it  shall  con-  by  another  act. 
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Fall  Tcna    tinuc,  and  no  longer.     The  legislature,  ^hen  it  declared 
1833.       iIj^j  iijg  la^  should  continue  in  force  for  two   yearsj 
meant  no  more  and  could  have  done  no  more,  than  to 
say  that  the  law  should  continue  for  two  yean»,  vn!eM9 

J^ sooner  repealed,  and  should  continue  to  operate  no  longer 

than  two  years,  unless^  before  the  expiration  of  that  time, 
tif  apenUifni  sltauU  be  probnged  hy  the  legislalwre.  Had  the 
law  been  enacted  without  any  kgislaiive  attempt  to  lim- 
it its  operation,  the  office  which  it  established  would 
have  continued  to  exist  ^s  long  as  the  law  sliould  have 
remained  in  force,  and  no  longer.  A  repeal  of  the  law 
by  the  legislature  next  succeeding  that  which  enacted  it, 
would  have  abolished  the  office  ;  and  there  being  no  of- 
fice, there  could  be  no  officer  ;  for,  if  the  constitutional 
tenure  be  ^^good  behavwur^^^  and  the  continuance  of  the 
office^  (and  not  the  continuance  of  the  circuit  courts,) 
then,  as  the  office  is  only  le$;islative  in  its  creation,  it 
may  be  abolished  by  legi^slation,  and  when  thus  abroga- 
ted, the  incumbent  is,  ipsofacto^  out  of  office.  Declaring 
that  the  law  should  continue  in  force  for  two  years,  had 
no  effect  on  the  duration  of  the  office.  A  repeal  of  the 
law  before  the  expiration  of  the  two  years  would  have 
curtailed— a  prolongation  of  it  for  four  or  ten  years  or 
indefinitely  would  liave  extended,  the  projected  duration 
of  the  office.  As  re|)ealing  the  law  would  abolisli  the 
office,  continuing  the  law  would  continue  the  office. 
The  commission  was,  as  the  constitution  required  that  it 
shoidd  be,  '^during good  behaoiour.^^  The  kgislatwre  had  no 
pnwer  to  prescribe  any  other  condition  or  limiiation  ;  and  had 
it  attempted  to  do  so,  itH  act,  in  that  resjject  inconsistent 
Mith  the  .supreme  law,  would  have  lieen  inoperative  and 
void.  As  the  officer  may,  untler  the  constitution,  hold 
the  office  during  good  behaviour  and  the  continuant:e  ot 
the  office,  if  the  law  had  been  repealed  or  been  permit- 
tel  to  expire,  he  would  have  been  out  of  offic-e  ;  but  as 
it  was  neither  re|)ealefl,  nor  |)ermitted  to  expire,  but 
WHS  continued  in  force  by  a  suiiseqneiit  statute  enacted 
prior  to  the  time  fixed  for  its  expiration  by  its  own 
terms,  the  offii^er  still  has  a  right  to  hold  the  office  dur- 
ing good  behaviour  and  the  continuance  of  tJie  office. 
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And  he  holds  his  ot&ve  under  the  law  whirh  created  it,  ^11  Term 
and  under  which  he  was  commissioned.  That  law  was  .  ^^! 
not  reenacted  or  revived ;  but  was  only  continued  in  force 
by  an  act  which  re^iealed  so  much  of  it  as  prescribed  its 
own  limitation.  The  continuance  of  the  law,  and  the  '^ 
consequent  duration  of  the  office,  def»end«not  on  the  law 
itself,  but  altogether  on  legislative  wilK  like  all  other 
offices  of  leffislative  creation.  1  he  eflect  of  the  limita- 
tion was  only  that  the  office  ehmiU  continue  for  two  years  and 
no  longer,  unlesn  the  legislature  should^  in  the  mean  rtm«,  re- 
peal the  htOj  or  extend  its  operation  for  a  longer  fwm.  The 
ot&ce  initrht  not  have  continued  two  years,  because  the 
law  misfht  in  the  meantime,  have  been  repealed.  It 
may  continue  indefinitely  or  as  lon^  as  the  legislature 
sh-ill  deem  expedient.  It  cannot  therefore,  with  any  pro- 
priety, be  denouiinated  or  considered  an  office  for  two 
years,  or  for  any  other  definite  period  beyond  which  it 
cannot  extend. 

But  it  is  arsrned  that  the  the  appointingr  organs  (the 
governor  and  senate)  deemed  the  office  one  of  two  years 
duration  only,  and  therefore  selected  officers  who  mi^ht 
not  have  been  preferred  had  the  duration  of  the  office 
been  unlimited,  indefinite,  or  contincfent.  There  are 
three  answers  to  thisar£rument:^rsf  .It  is  founded  on  a  pe- 
tilio  principii  It  assumes,  as  its  basis,  that  which  is  to  be 
proved;  that  is,  that  the  governor  and  senate  deemed 
the  appointments  which  they  made  to  be  limited  to 
two  years.  Second.  The  appointing  orjErans  of  the  gov- 
ernment should  be  presumed  to  have  known  that,  in  vir- 
tue of  the  constitution,  the  officers  whom  they  appointed 
would  have  a  ri^ht  to  hold  their  offices  during  good  be- 
haviour and  the  continuance  of  their  respective  offices,  at 
least;  and  that  the  duration  of  the  offices  was  altoj^eth- 
er  contingent,  because  the  legislature  might  abolish  them 
by  repealing  the  law  before  the  expiration  of  its  two 
years;  or  might,  by  forbearing  to  act,  suffer  them  to  ex- 
pire with  the  expiration  of  the  law;  or  might  prolong 
their  existence  by  continuing  the  life  and  o|)eration  of 
the  law.  Third,  But  the  duration  of  the  office  does  not 
depend  on  what  the  governor  and  senate  may  have 
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Fall  Term  Ihought  when  they  filled  it  by  making  appointoients^ 
1833*  j^  depends  on  legislation  and  on  the  constitution.  Had 
^^^^^^  the  law  creating  the  offices  contained  no  limitation,  and 
vs.  '  had  the  appointments  been  made  with  a  view  to  the  in- 
detinitc  duration  of  the  offices,  the  legislature  might, 
immediately  afterwards,  have  repealed  the  law,  or  pre- 
scribed a  limitation  to  its  operation.  And  this  the  gov- 
ernor and  senate  should  be  presumed  to  have  known  al- 
so, ^'hen  such  appointments  are  made,  they  should  be 
made  with  a  view  to  the  power  of  the  legislature  to  cur- 
tail or  prolong  the  duration  of  the  offices,  and  must  be 
presumed  to  have  been  so  made.  Had  the  law,  like  or- 
dinary statutes,  been  indefinite  as  to  its  duration,  the  le- 
gislature, if  dissatisfied  with  the  offices  or  with  the  in- 
cumbents, might  have  abolished  the  offices;  but  if  sat- 
isfied with  both  the  offices  and  officers,  the  legislature, 
by  forbearing  to  act,  would  have  ]jermitted  them  to  con- 
tinue. There  is  no  essential  difierence  between  the  case 
supposed  and  this  case.  In  this  case,  the  office  has  been 
continued  by  the  ad  of  the  legislature.  In  the  other  case^ 
the  office  would  have  continued  in  consequence  of  Jcr- 
bearance  to  act  But  in  each  case,  the  continuation  of  the 
office  would  have  been  the  ofispring  of  kghlaike  teill 
And  if  it  be  objected  that,  in  the  one  case,  the  legislature 
alone  may  continue  an  officer  in  office,  or  legislate  him 
out  of  office,  the  same  objection  may  be  urged  with  equal 
propriety  and  force  in  the  other  case.  Such  is  the  su- 
preme will  of  the  constituent  body  as  expressed  in  the 
organic  law;  and  it  is  not  the  province  of  this  court  to 
enquire  into  its  prudence  or  its  wisdom.  Legislative 
discretion  may  be  perverted,  legislative  power  may  be 
abused;  but  the  discretion  being  conceded  and  the  pow- 
er admitted,  the  expediency  of  the  legislative  mtt,  or  (he 
motives  which  may  actuate  that  will  in  a  given  case,  is 
not  a  fit  or  allowable  subject  of  enquiry  or  investiga- 
tion, in  this  forum.  This  court  must  deem  the  public 
good  to  have  been  the  aim  and  end  of  every  constitu- 
tional act  of  the  legislature. 

As,  therefore,  Fox  had  a  constitutional  right  to  hold  his 
office  during  good  behaviour  and  the  contimianoe  of  the 
office,  and  as  the  office  has  never  ceased  to  exist  since  he 
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was  commissipnetl,  there  was  ho  vacancy  when  Bruce     Fall  Terra 
was  commissioned;  and  consequently,  Bruce  was  never       ^8  33* 
in  office,  and  the  circuit  caurt  decided  correctly  ia  over-  . 
raling  his  motion. 

•  Wherefore,  the  order  of  the  circuit  court  is  approved  ' 
and  affirmed. 

.?uoofi  Nicholas  deHmered  the  following  dUaentient  Opinion,  f^      October  31. 
en  the  quettion  ofjuriadiclion  involved  in  thit  ease. 

If  we  conform  to  the  decisions  of  this  court,  I  do  Dibsent— 5y 
not  perceive  how  we  can  take  jurisdiction  over  this  writ  ^^^h^^n- 
of  error.  It  is  a  question  deiiending  entirely  upon  the  ceivM  that  the 
proper  construction  to  be  given  to  the  acts  of  assem-  S^^oa*  ^^ 
bly  which  regulate  the  jurisdiction  of  this  court.  For-  can  take  joria- 
mer  ilecisions  have  settled  that  construction.  caae?°ha*8  been 

By  the  eleventh  setaion  of  the  act  of  1796,  I  Dig.  381,  •«tuid,  in  the 
appellate  jurisdiction  is  given  ^^incaaes  in  which  the  infe-  two'fo^r  dZ 
rior  courts  have  cognizaiitret"  and  by  the  first  section  of  ^Bions,  4r  that 

it      IB      llO^SV    too 

the  act  of  1804,  1  Dig.  388,  it  is  declared,  that,  "no  ap-  ute  to  reinves- 
peal  shall  be  crranted  lo  the  court. of  appeals,  or  writ  of  ^^^^  ^^  ™»^- 
error  sued  out  from  the  court  of  appeals,  exL-ept  in  cases 
where  a  fined  decree  hatii  been  pronounced,  judgment 
rendered,  or  order  made. 

The  cases  of  Piat  vs.  ^llaway^  2  Bibhy  554,  and  Taylor 
vs.  Commowcealtk^  3  J.  J.  Mar.  401,  have  determined 
that  these  acts  give  us  jurisdiction  over  no  cases  except 
those  that  are  of  a  judicial  nature.  They  aUo  deter-* 
mine,  that  in  every  judicial  case,  there  are  regularly 
three  persons — the  actor^  reus  and  judex. 

There  is  no  party  defendant  to  the  order  or  judgment 
here.  Fox  having  opposed  Bruce's  motion  did  not  ne- 
cessarily make  him  a  party  defendant  to  the  proceeding. 
Any  other  |)erson  had  equal  right  and  authority  to  op- 
pose the  motion,  and  would  have  met  with  the  same  suc- 
cess upon  manifesting  the  same  facts.  Fox  can  be  view- 
ed in  no  other  light  than  as  a  mere  intruder,  or  at  least 
as  a  mere  amicus  curios 

It  IB  no  agreed  case,  in  which  the  parties  have  volunta- 
rily submitted  to  the  court,  for  a  decision  of  their  respect- 
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Fall  Term     ive  rights  to  the  office.    It  is  a  motion  made  by  Bruce  for 
19^9.       permission  to  qualify ,  and  discharire  the  duties  of  attor- 
ney for  the  commonwealth — ^the  bill  of  exceptions  which 
he  took  ta  the  opinion  of  the  court  overruling  hit*  mo- 
■  tion  harely  statinfir,  that  on  the  hearing  of  the  motion, 
certain  facts  were  admitted  or  agreed. 

If  Fox  be  a  party  defendant,  then  he  would  have  had 
a  risht  to  prosecute  a  writ  of  error,  to  the  order  of 
court,  provided  Bruce  had  been  allowed  to  qualify. 
The  right  must  be  mutual,  or  neither  can  have  it. 

The  case  of  Taylor  vs.  Cammonweahh  is  an  express  nega- 
tion of  any  such  right  on  the  part  of  Fox.  The  county 
court  determined  that  I'aylor  had  vacated  his  offi<  e  of 
clerk,  and  therefore,  proceeded  to  appoint  another  |ier* 
son  clerk,  and  it  was  held  that  Taylor  could  prosecute 
no  writ  of  error,  though  he  was  in  court  opposing  and 
excepting  to  his  own  expulsion  and  the  admission  of  the 
other.  It  was  held  that  there  had  been  no  judicial  pro- 
ceeding trying  his  right  to  the  clerkship,  and  it  is  ex- 
pressly said,  that,  ^^if  the  county  court  had  made  an 
order,  declaring  that  he  should  not  act  as  its  clerk,  be- 
cause it  deemed  him  not  its  clerk,  he  couhl  maintain  no 
Writ  of  error  to  reverse  such  order."  If  the  decision 
of  the  circuit  court  had  been  in  Bruce's  favor,  then  the 
position  of  Fox  would  have  been  identical  with  that  in 
which  it  is  here  said  Taylor  could  not  have  maintained 
a  writ  of  error.  The  circumstance  that,  in  the  one  cuse 
,  the  question  was  of  a  clerkship,  a  vacancy  in  which  the 
court  had  a  right  to  fill,  and  in  the  other,  of  an  attor- 
neyship, to  which  the  court  had  no  power  of  appoint- 
ment, can  constitute  no  difference  between  the  cases  on 
this  point.  Until  a  vacancy  took  place,  the  county  court 
had  no  more  right  to  oust  the  old,  and  appoint  a  new 
clerk,  than  the  circuit  court  had  to  appoint  an  attorney 
or  admit  a  new  one  of  the  governor's  appointing.  The 
filling  a  vacancy  in  the  office  of  clerk,  is,  no  doubt,  a 
purely  ministerial  act,  not  revisable  in  any  way  by  a 
superior  court.  But  the  determination  of  the  question 
whether  there  was  a  vacancy,  was  as  much  a  judicial  de- 
tenuination,  as  it  is  here,  whether  there  was  a  vacancy 
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in  the  office  of  attoi*ney  al  the  time  Bruce  was  appoinied,    Fall  Term 
and  there  can  he  no  «loubt,  that,  if  the  county  court  err*        i  8  38. 
ed  in  the  determination  that  Taylor  had  vacated  his  of- 
fice, their  decision  could  have  been,  and  would  have  been 
overhauled  and  corrected,  by  a  proceeding  under  a  Tiuin-  - 
damus  or  quo  uHXtranto.  No  error  of  judgment  in  executing 
the  mere  ministerial  or  executive  duty  of  filling  a  vacancy 
actually  existing,  could  have  been  overhauled  and  correct* 
ed  in  that  or  any  other  manner.     The  position  of  Fox,  if 
the  decision  had  been  in  favor  of  Bruce,  would  then  in  all 
respects,  have   been  exactly  the  same  with  that  in  which 
It  was  held  I'aylor  could  not  maintain  a  writ  of  error. 
The  consequence  is,  that  Fox  would  n«t  have  been  al* 
lowed  his  writ  of  error,  neither  therefore,  should  it  be 
allowed  to  Bruce. 

In  Taylor  vs.  CommonvotaUh^  it  is  further  said  that,  ^'  in- 
evei-y  writ  of  error,  as  well  as  jndgment,  there  must 
be  both  Oiior  and  reus,  "  and  that,  ^4n  such  a  case  a» 
that,  there  can  be  only  one  party.  It  is  there  also  said, 
that,  ^'Beal  who  ma«le  the  motion  to  appoint  the  clerk, 
should  not  be  a  party:  his  motion  did  not  change  the 
nature  nor  the  effect  of  the  act  done  by  the  court. 
It  was  not  a  pto<.  ceding  against  Taylor  for  his  remov.J 
from  office,  and  the  order  made  was  not  a  judgment  of 
amotion."  With  still  less  propriety,  can  Fox's  opposi- 
tion to  Bruce's  motion,  render  it  proper  to  sue  out  a 
writ  ol  error  against  him  in  this  case.  If  instead  of  op* 
poiiing  Bruce's  motion,  he  had  assented  thereto,  and 
even  made  the  motion  in  Bruce's  behalf,  that  could  not 
have  affected  the  decision  of  the  court;  it  would  still 
have  been  bound,  without  regard  to  that  circumstance, 
to  have  ascertained  froiu  the  fact  whether  Bruce  was 
the  officer  of  the  commonwealth  or  not. 

I  have  not  thought  it  either  necessary  or  proper  to  inves- 
tigate the  soundness  of  the  contruction  given  by  tlie  two 
decisions  referred  to,  of  the  acts  regulating  the  jurisdic^ 
tion  of  this  court.  According  to  my  understanding  of  my 
duty,  it  is  too  late  now  for  me  to  reinvestigate  that  mat- 
ter. A  construction  twice  solemnly  fifiven  to  a  statute,  by 
decisions  at  such  long  intervals  from  each  other,  should 
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Pall  Term    not  be  disturlied  on  liffht  (rroiinds.  The  construction  giv^ 
'  **^^*       en  by  those  derisions,  as  I  understand  them,  is  that  this 
court  has  jurisdiction  over  no  judicial  proceeding,  except 
where  there  is  properly  s|ieaking  an  actor,  reu9  and  judex. 
'  One  of  those  essential    parties  bein^r  wanting  here,  I 
must  decline  taking  jurisdiction  over  this  case. 

I  also  doubt  whether  this  be  such  a  final  order,  with- 
in the  meaninfir  of  the  act  of  assembly,  as  that  this  court 
ought  to  take  cognizance  of  if.  The  action  of  this  court 
\iI>on  that  order  and  afiirminj;  it,  can  give  it  no  great «*r 
validity  or  efficacy  than  it  would  have  without  such  ac- 
tion and  affirmance.  How  far  then  was  the  order  of 
the  circuit  court  overruling  Bruce^s  motion,  final?  Did 
it  preclude  hrm  from  renewing  that  motion  at  a  subse* 
quent  term?  It  certainly  could  have  no  such  effect.  If 
there  had  been  a  chansre  of  judge  in  the  circuit  court,  or  if 
the  same  judge  at  a  subsequent  term  had  changed  his  opin- 
ion of  Brnce's  rights,  he  could  les«illy  and  rightfully  have 
been  admitted  to  the  exercise  of  the  duties  of  the  office, 
notwithstanding  this  order.  I  cannot  recall  any  instance 
in  which  this  court  has  ever  taken  appellate  jurisdiction 
over  any  proceedinc  in  an  inferior  court,  where  that 
proceeding  was  such  that  no  final  order  or  judgment 
was  rendered,  and  that  no  order  or  judgment  which 
could  lie  rendered  would  be  final  and  conclusive  of 
the  matter  litigated.  This  court  does  revise  decrees 
and  orders  difsmissinsr  bills  and  motions  without  preju- 
dice; but  in  all  such  cases,  if  the  dismissal  had  been  ab- 
solute, it  would  have  barred  another  bill  or  motion  for 
the  same  m?>ttpr.  If  this  view  of  the  subject  be  correct 
and  no  order  or  judgment  rendered  in  this  proceeding 
can  01*  will  be  conrlustve  of  Bruce^s  right,  that  of  itself, 
constitutes  an  unanswernble  argument,  to  prove  that  we 
ought  not  to  have  such  jurisdiction  conferred  on  us,  and 
still  more  conclusively  that  we  ought  not  to  assume 
it.  It  would  be  an  inappropriate  application  of  the  time 
and  powers  of  this  court,  to  render  it  the  me^e  adviser 
of  the  circuit  cour^.  Its  power  should  never  be  called 
into  action,  except  where  its  action  will  conclude  the 
matter  litigated,  and  forever  bar  the  same  matter  from 
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betni^  again  litigated  in  the  very  oame  mode  of  proceed-  Fall  Term 
ing.  If  there  was  in  existence  another  court  of  ori-  '^^^* 
ginai  jurisdiction^  superior  to  that  of  the  circuit  court, 
.  with  power  to  control  it  by  mandamus,  the  motion  made 
by  Bruce,  would  have  been  a  necessary  incipient'  step, 
which  he  would  have  been  bound  to  take  before  he 
couhl  obtain  a  mandamus.  The  adjudication  upon  his 
motion  could  not  then  have  lieen  considered  as  final  and  - 
conclusive  of  his  right,  or  even  as  an  adjudication  of 
his  right,  l)ecause  that  of  itself  would  preclude  him  from 
obtaining  the  mandamus,  inasmuch  as  it  would  have  been 
the  final  determination  of  a  court  of  competent  juris- 
diction, that  he  had  no  right.  Neither  could  a  writ  of 
error  to  this  court  have  been  brought  in  that  state  of 
case,  to  reverse  the  order  overruling  his  motion;  for  as 
it  is  said  in  Taylor  vs.  Cammonwealthi  wherever  a  man- 
damus lies,  a  writ  of  error  does  not. 
>  But  it  is  said,  that  because  there  is  no  such  intermedi- 
ate tribunal  of  superior  original  jurisdiction,  to  atlord 
the  redress  by  manda^nus,  that  therefore  this  remedy 
by  writ  of  error  should  be  allowed,  because  of  the  sup- 
posed anomaly  there  would  be,  if  Bruce  had  the  rigtit, 
and  the  circuit  court  erred  in  refusing  the  exercise  of  it 
to  him.  This  supposed  anomaly,  and  consequent  re- 
proach upon  our  institutions,  is  not  |)eri«  iveil.  The 
whole  of  our  jurisdiction  is  made  up  ot  only  such  mut- 
ters as  the  legislature  chooses  not  to  restrict  us  from;  and 
if  it  thinks  pro|)er  to  leave  this  exclusively  withiu  the 
arbitrium  of  the  courts  of  original  jurisdiction,  there  is 
no  other  or  further  cause  of  just  complaint,  than  there 
would  be  if  our  jurisdiction  were  restricted  to  sums 
over  one  hundred  dollars.  It  is  a  matter  purely  within 
legislative  discretion.  That  it  should  be  left  where  it 
is,  presents  to  my  mind  an  in:<tance  of  no  such  an- 
omalous legislation,  as  would  be  presented  of  anom- 
alous adjudication,  provided  this  writ  of  error  is  al- 
lowed. The  commonwealth's  attorneys  and  the  ordina- 
ry attorneys  at  law,  stand  with  regard  to  the  circuit 
courts,  in  the  same  attitude  that  the  attorney  general  and 
the  practitioners  at  our  bar  do  towards  this  court.     For 
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Fall  Term 

1833. 

fFtekliffe 

vs. 
Dorsey, 


errors  of  the  courts  to  their  prejudice  as  oflScers  or  at- 
torneys, they  all  have  the  same  mode  and  measure  of 
redress,  and  none  other. 

When  the  legislature  shall  devise  an  appropriate  rem- 
edy for  the  supposed  defect,  I  will  assist  with  pleasure 
in  enforcing  it.  I  am  not  willing  to  afford  a  cure  by  the 
adoption  of  a  new  principle  of  practice  in  this  court,  of 
wide  range,  the  full  extent  of  which  is  not  foreseen. 


Ejectment.  Wickliffe  VS.  DoTSey. 

[Mr.  Crittenden  for  Appellant :  Mr.  Canningham  for  Appellee.] 
From  the  Circuit  Court  for  Washington  Countt. 

j^ovemher  h        Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 


A  deoree  is  void 
where  there  has 
been  no  ser- 
vice of  pro- 
cess. —  Where 
there  was  ser- 
vice on  some  of 
the-  def'ts,  not 
on  otberSfthe  de 
cree  is  not  void 
as  to  the'  for- 
mer, bat  inope- 
rative as  to  the 
latter. 

The  court  hav- 
ing no  jurisdic- 
tion aver  the 
guhiect  matter^ 
its  decree  is  a 
nnlHty- consent 
could  not  give 
the  jurisdiction. 

Where  the  ct. 
has  jurisdiction 
of  the  sub- 
ject matter,  but 
not  of  the  per- 
,son — as  where 
no  defendant  is 


Charles  A.  Wickliffe  brought  a  suit  in  chancery,  in 
the  Washini^ton  circuit  court,  for  a  decree  compelling 
the  heirs  of  Michael  Trout  man,  deceased,  to  convey  to 
him  the  legal  title  to  a  tract  of  land  in  Washington  coim- 
ty,  which  t(jeir  ancestor  had  covenanted  to  convey  to 
Wickliffe's  assignor.     Upon  a  certificate  of  publication 
as  to  three  of  the  heirs,  and  a  return  of  service  as  to  the 
others,   none  of  whom  lived  in  Washington,  or  were 
served  with  process  in  that  county,  the  circuit  court  de- 
creed a  specific  execution  of  the  contract ;  and  a  com- 
missioner, who  had  been  appointed  by  the  decree,  made 
a  conveyance  to  Wickliffe,  for. and  in  the  names  of  all 
Trout  man  ^s  heirs.    Afterwards,  Wickliffe,  relying  on  the 
title  thus  derived,  sued  Dorsey  in  ejectment,  for  the  pur* 
pose  of  obtaining  the  possession  of  the  land.    On  the  tri- 
al, the  court  rejected  the  record  of  Wickliffe's  suit  in 
chancery  and   the  deed  which  had   been  made  by  the 
comnlissioner  ;   and  thereupon,  verdict  and  judgment 
were  renderetl  in  favor  of  Dorsey  ;  to  reverse  which, 
this  aj){)eal  is  prosecuted. 
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The  only  question  which  is  deenied  important^   is,     Fall  Term 
whether  the  circuit  court  erred  in  rejecting  the  chance-        tsss. 
ry  record  and  the  deed.  Wieki^e 

The  reason  assigned  for  the  rejection^  is,  that,  as  none        .^  ^* 

of  Troutinan's  heirs  resided,  or  were  served  with  pro '      — 

cess,  in  the  county  in  which  the  bill  was  filed,  and  as  al-  bL??hl^proc«i 
so  the  certificate  of  puhlicatiou  was  insufficient,  the  cir-  »  served  eUe- 
cuit  court  deemed  the  decree  void  for  want  of  jurisdic-  CTeTisTot^vold; 
tion  in  the  court  that  rendered  it.  ^or  the    party 

might  uppeur  4r 

Had  there  been  no  service  of  process  on  any  of  the  .sabmit  to  the 

heirs,  the  decree  would  have  been  wholly  ex  partly  and  h!r*fei£*^o"do 

therefore  void  ;  and  so  far  as  there  was  no  service,  ac-  go,  the  decree  ii 

tual  or  constructive,  but  so  far  only,  it  was  inoperative,  ™uY,Mdbi^db^ 

as  it  was  by  default,  without  answer  or  appearance.  But  until    regularly 

as  to  such  of  the  heirs  as  had  been  warned  by  actual  ser-  '®^®"®^- 

vice,  the  decree  is  not  void,  but  erroneous  and  reversa-  ][^^^^5,rt 

ble  only.  divere'deTtg.for 

1111              I      •■                 *  *    convejrance. 

If  the  court  that  rendered  the  decree  had  not  had  ju-  valid a«  to  some, 

risdiction  over  the  ^tiijed  matter  of  the  l)ill,  the  decree  jJ^PrTtlTc^i^ 

would  have  been  a  nullity,  because  the  court  had  no  miaeionerBdeed 

power  to  adjudicate  ;  and  in  such  a  case,  consent  could  fjl^^  m»«  The 

not  have  given  jurisdiction.  title  of  thoue,  4r 

^  ,  I      1    .      .    1.     .  "     .  .  •  tho8eonly,who 

But,  as  the  court  had  jurisdiction  over  the  subject  are  -bound   by 

matter,  and  the  only  objection  which  could  have  bt-en  *^®  ^^'^®®- 
made  to  the  prosecution  of  the  suit  in  the  circuit  court 
of  Washington,  was  altogether  personal,  and,  therefore, 
mi^ht  have  been  waived  by  answer  or  otherwise, Jhe 
decree  will  be  valid  as  long  as  it  shall  remain  unrevers- 
ed. Had  the  heirs  of  Troutman  answered  tie  bill,  and 
either  failed  to  object  to  the  jurisdiction,  or  had  ex- 
pressly waived  objection,  the  decree  would  not  have 
been  even  erroneous  or  reversable  for  .any  defect  of  ju- 
risdiction. Though  they  did  not  answer  the  bill,  yet, 
most  of  them  had  been  made  parties  by  regular  service  , 
of  process,  and  chose  to  make  no  objection  to  a  decree 
by  the  Washington  circuit  court  ;  and  consequently, 
though  the  decree  may  be  reversable,  it  must  b^  deemed . 
valid  until  reversed  ;  and,  being  thus  valid,  it  cannot  be 
incidentally  or  collaterally  revised,  or  disregarded. 
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McDonald 

VB. 

Ford, 


The  title  of  such  of  the  heirs  as  had  been  regularly- 
made  parties  was  vested  in  Wickliffeby  the  decree  and 
the  commissioner's  died  ;  and,  as  to  their  undivided  in- 
terests, he  had  a  rig^ht  to  recover  ;  and  therefore,  had  a 
rifirht  to  use  the  record  of  the  suit  in  chancery,  and  the 
commissioner's  deed,  to  establish  his  claim  to  a  judg- 
ment, and  to  shew  the  extent  of  his  title. 

Wherefore,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


CovEMAKT.  McDonald  vs.  Ford. 

[Mr.  Ha^m  und  Mr.  Monroe  for  Plnintiff :  Mr.  Chinn  aod  Mr.  C^mbs  for 
Defendant.] 

From  the  Circuit  Court  for  Fayette  Couwtt. 
JVbvemfterl.         Chief  Justice  RoBCRTSoir  delivered  the  Opinion  of  the  Court 


8ait,  by  asste 
nee  -upoo  'this 
inde-itnre,'  re- 
citin;;  a  sale  of  a 
lot,  in^stipa la- 
ting  to  make  ti- 
tle^whicfa  ig 
held  to  be  €X- 
teuton/  mere- 
ly, not  a  con- 
veyance -  the 
dec*n  so  treat- 
ing it,  good. 


Ford  ^old  to  Steele  a  house  and  lot  in  Lexington,  and 
delivered  to  him  a  writing,  beginning,  ^^  this  indenture ^^* 
reciting  th-«t  he  had  8old  to  him  the  house  and  lot,  and 
conrluding  with  a  covenant  to  make  a  title,  by  deed  of 
freneral  warranty,  on  the  payment  of  the  whole  conside- 
ration. 

A»  aftsisrnee  of  that  writing,  McDonald  sued  Ford,  in 
an  actioii  of  covenant  ;  and  judgment  was  rendered  in 
favor  of  Ford. 

To  reverse  that  judgment,  this  writ  oF  error  is  prose- 
cuted. 

Two  questions  only  will  be  considered  by  this  court- 
First.  Is  the  declaration  good  .^  ^Second.  Is  plea  num- 
ber 5  a  bar  to  the  action  ? 

The  derlaration  contains,  in  an  appropriate  form,  eve- 
ry  averment  essential  to  the  maintenance  of  the  action  ; 
but  it  treats  the  written  contract  between  the  parties  as 
an  executory  agreement  altogether  ;  and  the  counsel  for 
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the  defenclaot  in  error  argues,  that  it  is  a  conveyance     Fall  Term 
with  a  covenant  for  further  assurance.  1 8  83. 

The  phraseology  of  the  writing  is  unskilful  and  inap-     McDonM 
propriate.     But,  taking  it  all  together,  it  should  be  un-  vs. 

dersUood  to  be,  in  every  respect,  an  executory  agree-   — ~*^^'      .. 
ment,  importing  only  that  Ford  had  sold,  and  would 
convey  to  Steel,  by  deed  of  general  warranty,  the  house 
and  lot,  on  the  payment  of  the  entire  consideration. 

The  fifth  plea  avers,  in  substance,  that,  before  Ford  .Plea— insuffi 
had  notice  of  the  assignment,  '^  8leel  owed  him  a  part  of  OnS"  bound  to 
the. consideration^^ — to  enforce  which  he  filed  a  bill  in  fonveylandmay 
chancery  against  Steel,  praying  for  a  decree  subjecting  by  an  agreement 
the  house  and  lot  to  the  payment  of  the  debt,  and  ob-  ^o  rescind,  or  by 
tained  a  decree  accordingly  ;  in  virtue  of  which,  the  of  the  fa"nd^'to 
house  and  lot  had  been  sold,  and  a  convevance  therefor  P^y.  *l»e  congid- 

I  A     I  *i  ..        .         eration.  But  no 

made  to  the  purchaser.  A  demurrer  to  the  replication  such  proceeding 
to  this  plea  having  been  sustained,  judgment  was  ren-  S^Jft^JJ^^I 
dered  in  bar  of  the  action,  for  want  of  a  replication.  si^inient  of  his 

The  circuit  court  erred  in  sustaining  the  demurrer ;  f^^'he^ailiiji^ 
because,  ah  hough  the  replication  was  defective,  the  plea  ee's  rights. 
itself  was  equally  so.     The  plea  does  not  aver  that  the  ^venSitorsued 
bill  was  filed  before  the  assignment^  or  even  that  the  de-  by  an  assignee, 
cree  was  obtained  prior  to  notice  of  the  assignment.  Be-  Spf^d^oc'' 
fore  notice  of  the  assignment.  Ford  would  have  had  a  curred  before  no 
right  to  rescind  the  contract  with  Steel,  or  to  take  back  IjLment!"^  "'^ 
the  property,  or,  (which  is  in  eflfect  the  same  thing,)  to 
obtain  a  decree  for  subjecting  the  house  and  lot  to  the 
payment  of  his  debt,  whereby  his  obligation  to  convey 
the  leg^al  title  according  to  his  covenant,  would  have 
been  extinguished.     As  the  decree  was  rendered  at  the 
instance,  and  for  the  l>enefit,  of  Ford,  it  can  place  him 
in  no  better  condition  than  he  would  have  stood  in  had 
he  and  Steel  voluntarily  rescinded  their  contract.     Had 
they  done  so  before  the  assignment,  or  before  Ford  had 
notice  of  it,  such  an  arrangement  would  have  exonerat- 
ed Ford^from  liability  on  his  covenant,  either  to  Steel 
or  his  assignee.  ^ 

But  if,  before  the  decree  was  rendered,  Ford  had  no-  *    ^«-*-«» 

'  A    coTeoantor, 

tice  of  the  assignment,  he  ought  to  have  made  the  as-  with  notice  of 

^^   assignment, 
should  make  the  assignee  a  party  to  his  bill  to  subject  the  land  to  the  payment  ^f  the  par- ' 
chase  money  :  otherwise,  the  sale  may  vest  the  title  in  a  bona  fide  purchaser,  leaving  the 
covenantor  iinble  to  the  assignee. 
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Bignee  a  party,  (unless  the  assigiitiient  was  made  }wcfaile 
Kte,)  and  had  no  right  to  obtain  a  decree  absolving  Iihih 
self  from  his  liability  to  the  assignee.  In  that  event  llie 
only  effect'  of  the  decree  and  of  the  sale  and  conveyani^e 
under  it,  would  be,  that  it  uiii^ht  vest  the  tide  irrevocit* 
biy  in  a  bona  fide  purcha^ier  without  notice  of  the  asKien- 
or's equity,  and  might  render  Ford  liable  to  the  assignee, 
without  a'payment  or  a  tender  of  the  whole  considera* 
tion  ;  because,  if  he  put  it  out  of  his  power  to  comply 
-'With  his  covenant,  a  |Miyinent  or  tender  may  have  beea 
disfiensed  with  as  a  prececlent  condition. 

The  |)]ea  does  not  allege,  that  anv  |Kirt  of  the  consid- 
eration remained  du«2  at  the  date  of  tlie  assisniiient,  oroC 
the  decree ;  and  had  it  even  eontainefl  such  an  aver- 
ment, it  would  not  have  been  better  than  it  is,  because 
that  matter  is  only  pleaded  as  iuduceuietit  to  the  other 
and  substantive  matter  of  the  plea,  to  wit,  the  suit  in 
chancery,  the  decree,  and  the  sale  and  conveyance  under 
the  decree. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed,,  and  the  cause  remanded  for  further  proceed- 
ings. 


Information, 


The  Commonwealth  vs.  Oldham. 


,     Id       466 
^129         671 


[Auo.  Gen.*  Morehead  for  Commonwealth  :  no  appearance  ibr  Defendant] 
From  the  Circuit  Court  ron  Oi^dham  Couvtt. 


J^ovember  2.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

A  free  man  of  The  only  question  presented  by  the  asaienotent  of  er^ 

SnnoT^^be  *^a  ""^^  *"  ^'^'®  ^^^  "'  whether  a  free  man  of  rolor  may, 

wUnets  m  a-  by  his  own  oath,  require  a  white  man  to  give  security 

wU*retS  to  keep  the  peace. 

negroes,  mulat-  The  second  section  of  an  act  of  1798,  2  Dig.  1150, 

^^epirtie^mayl  declares  that  ^<no  negro  or  mulatto  shall  be  a  teil- 
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ne9s^^ — except  in  cnses  iii  which     *' negroes  or  mufat-     ^^W  Term 

(04*s  aloiie  shull  he  parties  ;^^  and  the  second  section  of       i^o* 

another  act  of  the  ((a«ne  sessioti,  2  Dig,   1231,  declares  xhe   CMn^Uh 

that,   ^*  uo  neffro,  innlatto,  or  Indian  shall  be  admitted  J^ 

to  give  evidence  hvti  agninsst  or  between  negroes,  mulat-  —         '^ 

toes,  or  Indians.''     But  these  enactments  were  intended  J'L*^^^  "•!^' 

require  a  whits 

to  apply  only  to  testimony  in  suits  pending  between  par*  maii  to  give  ae- 

ties.      I  hey  do  not  dimiUHlify  freemen  of  color  to  take  ST  ©Lei.  ^**^ 

an  oath  and  swear  to  facts  in  every  case  in  whicb  a  white 

man  may  be  c-oneerned. 

A  free  man  of  color  may  sue  or  be  sued  ;  when  plain-  TKeostberaffiL*' 

tiff,  he  may  swear  for  a  continuance,  or  make  affidavM  „,^  ^^  colorT 

for  requiring  hail ;  when  defendant,'  be  may  swear  to  a  party*  maj  bs 

t         r  ^  ,-    .  received  id  any 

plea  of  non  est  Jactmi,  case  where  tli 

Tiie:^  and  similar  rights  are  incident  to  his  freedom  ;  ^^^  ^'  affidavit 
and  without  them  he  would  he  virtually  disfranchised,   qniredora'  ' 
Any  free  man  has  an  unquestionable  right  to  bind  any  *>*^'®- 
other  free  iierson  io  keep  the  peace,  whenever  he  shall 
have  sufficient  cmise  for  apprehending  bodily  harm  from 
the  malice  of  such  person. 

How  shall  a  free  man  of  color  require  a  white  man  to 
keep  the  peace  ?    Just  as  a  white  man  may  bind  him  to  ^ 

keep  the  peace — by  swearing  to  such  facts  as  may  be 
necessary  to  shew  that  he  has  just  cause  for  apprehend- 
ing peril  to  his  life  or  person.  And  when  thus  deposing 
he  is  not  a  witness  in  a  ^^  case^'*  between  parties ;  nor  is 
he  giving  ^^  evidence^^  against  a  white  man,  within  the 
ohjeot  or  meaning  of  either  of  the  foregoing  sections  of 
theairtsof  1798;  He  is  not  a  ^^  witness^"  but  a  party 
swearing  to  what  any  other  party  may,  for  the  like  pur^ 
pose,  make  an  affidavit. 

This  interpretation  of  the  statutory  inhibitions  is  for- 
tified l>y  authority.     See  fVilliams  vs.  Blincoe^  5  lAUelVs 

RepofU,  nr. 

.  WIverefore,  it  is  the  opinion  of  this  court,  that  the 
circnit  court  erred  in  refusing  to  |)ermit  Johnson,  a  free 
man  of  color,  to  he  examined  on  oath,  upon  his  appli- 
cation to  hold  to  further  fiecurity  OUIIiam,  a  white  man^ 
who  had  been  hound  to  keep  the  pt'ace,  and  had  ap|>ear' 
ed  in  discharge  of  his  recognisance. 
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Fall  Tprm 

1833. 

Philips 

vs. 

Harmon  et  al. 

When  a  party 
appears  accord^ 
ing  to  his  re- 
cogaisaoce  and 
is  discharged, 
it  is  thenceforth 
inoperatiye.  No 
appeal  or  w.  e. 
Iras  on  the  or- 
der discharging 
hinj. — The  re- 
medy, where 
one  hound  to 
keep  the  peace 
is  improperly 
dJecharg«d,is  by 
a  aew  proceed- 
ing before  a  jus- 
tice. 


Brt  this  opinion  cannot  rei'  state  the  parties.  Alter 
Ohihain  had  been  dtscharged  by  the  circuit  courts  be 
ivas  peraonally  out  of  court,  and  a  reversal  of  the  order 
for  his  discharge  woidd  not  bring  him  back  persanaUg 
into  court,  as  he  stood  when  that  order  was  erroneously 
ma<ie.  Johnson's  -remedy,  after  the  discharge,  was  to 
apply,  as  in  the  first  instance,  to  a  justice  of  the  |ieace 
and  obtain  security  by  requirinsf  another  recognisance. 
After  the  dischar|;e  by  the  order  of  the  court,  Oldham 
was  not  liable  to  be  proceeded  against  for  a  breach  of  his, 
recognisance,  nor  was  he  liable  to  any  proceeding  in  per- 
sonam u)>on  that  recognisance. 

Wherefore,  as  no  practical  good  in  this  case,  can  re- 
sult from  a  reversal  of  the  order  of  the  circuit  court,  and 
as  it  is  a  case  in  which  an  ap|)cal  is  inappropriate,  the 
appeal  must  be  dismissed.- 


Traverse.  Philips  VS.  Harmoii  et  ah 

[Mr.  Monroe  for  Plaintiff:  Mr.  Haggin  for  Defendant} 
From  the  Circuit  Cootrt  for  Boone  Covrtxr. 

JYovember  2.        Chief  Justice  Robertsoiv  delivered  the  Opinion  of  the  Court- 


A  traverser 
who  appeared 
on  the  trial  in 
the  con  airy,  can 
not  qn;i«b  the  in- 
quisition for,  or 
take  any  ad  van- 
ta<;e  of.  the  want 
of  pcopor  ser- 
vice of  the  war- 
rant. 


This  is  a  traverse  cjise. — After  the  papers  had  been  reg- 
ularly filed  ill  the  circuit  court,  the  traversers,  who  had 
been  defendants  in  the  country,  moved  the  court  to 
quHish  the  inquisition  and  the  sheriff's  return  on  thewar-i 
rant,  because,  as  they  alleged,  the  service  of  the  war- 
rant wa-?  made  a  few  feet  beyond  the  boundary  line  /)f 
the  county  in  which  the  warrant  was  returnable,  and  he- 
cause,  as  also  alleged,  tlife  warrant  had  not  been  execu- 
ted three  days  prior  to  the  inquisition.  The  court  ac- 
cordingly did  quash  the  warrant  and  the  inquisition,  and 
gave  h  judgment  against  the  traversee  for  cpsts. 

Such  a  judgment  cannot  he  sustained.  As  the  traver- 
sers had  appeared  on  the  trial  in  the  country,  and  had 
traversed  the  inquisition,  and  taken  the  case  into  the  cir- 
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cuit  court,  they  could  not,  in  that  court,  object  to  the     Fall  Term 
wArrant,  or  even  to  a  want  of  any  service  whatever.  is 33, 

This  and  analogous  points  have  been  so  often  decid- 
ed by  this  court,  and  depend  on  such  obvious  princi- 
ples, that  it  wouhl  be  an  u^eless  waste  of  time  to  resort  - 
to  reasoning  or  to  authorities  on  the  subject. 

Judgment  reversed,  and  cause  remanded. 


Thompson  vs.  Neal. 

[Messrs.  Morehead  and  Brown  for  Plamtifi* ;  Mr.  Ilord  for  Defendant.] 

IFbom  the  Circuit   Court  for  Washington  County.  JWnfetnber  2 

Upon  the  final  hearing,  this  cause  presented  no  "  new  or  pieas  in  abaio- 
doubtful  point"  to  be  reported.  But,  at  the  appearance  "ngj^^g^nct! 
term,  the  defendant  pleaded  in  abatement,  ^^  t^t  the  l^,and  are  not 
plaintiff  did  not  on  or  before  the  commencement  of  this  rj^^^bonj  fo, 
suit,  file  in  the  clerk's  office  of  the  court  of  appeals,  cost,  with  sore- 
where  said  suit  was  instituted  and  is  now  depending,  [J^^j  *^had*'iwt 
bond  with  sufficient  security,  who  w  a  resident  of  this  been  given,  i* 
state,  conditioned  for  payment  of  all  costs,"  &c.  y^^  ^^ay    have 

Upon  demurrer  to  this  plea,  it  was  argued,  that,  taken  been  so  when 
as  true,  it  showed  no  cause  for  abating  the  suit;  the  plain-  given. 
tiff  may  have  given  bond  with  a  surety  who  was  a  resi- 
dent of  this  state  when  the  writ  of  error  was  sued  out, 
but  is  tiot  so  now  ;  and  the  removal  of  the  surety  after 
giving  bond,  would  be  no  cause  of  abatement.  To  which 
the  defendant's  counsel  replied,  that  the  plea  pursued  the 
language  of  the  statute,  and  should  be  understood  to 
mean  that  the  plaintiff  had  given  no  security  at  all,  for 
costs. 

But  per  ciinam— pleas  of  this  description  are  not  favor- 
ed. >Vith  less  strictness  than  is  applicable  to  such  pleas, 
this  might  be  taken  as  true,  and  yet  shew  no  cause  for 
abating  the  suit.     The  demurrer  must  be  sustained. 

The  defendant's  counsel  then  asked  leave  to  amend, 
but  it  was  not  allowed. 
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Chancery        Woodson's  Administrators  and  Heirs 
ao^'lSI  against  Scott. 


.  I  Id    4701 
^^^   ^^'  [Mr.  Chinn  for  Appellanta:  Mr.  Haggin  for  Appdiee.] 

FaoM  THE  -Circuit  Court  for  Fatbttb  Couhty. 

JVb!jem6er  2.        Judflfe  Nicholas  delivered  the  Opinion  of  the  Court. 

Stateineotoftht  \^  1816.  Woiulson  fifave  Scott  his  covenant  for  the  con- 
*"**  vevjince  of  a  tract  of  1an<l,  and  put  him  in  possession. 

'The  ronvevahce  was  to  have  heen  made  upon  payment 
of  the  first  instalment  of  the  purchase  money i  which 
was  made  in  1817  or  1818     •  Scott   having   pard   the 
whole  of  the  instalments,  sued  Woodson,  in  July  1824, 
for  a  failure  to  convey.     Woodspn  afterwards  tendered 
him  a  deed,  in  October,  1824,  which  Scott  refused  to 
accept. ,  Woodson  died,  and  the  suit  was  revived  against 
his  admini.«trators;  who,  together  with  his  heirs,  filed, 
in  1829,  their  hill,  with  injunction  against  further  pro- 
ceedings in  the  action  at  law,  again  tendering  the  deed 
executed  by  Woodson  in  his  lifetime,  and  praying  that 
'     Scott  mi£[ht  he  compelled  to  take  U.     On  finaJ  iiearing', 
in  Fehriiarv,  1833,  the  injunction  was  dissolved  and  tht 
bill  dismissed. 
^         It  does  not  appear  that  Scott  ever  made  a  demand  of 
a  i\^e.i\  previous  to  the  institution  of  his  action  at  law,  or 
that  he  has  sustained  any  prejudice  from  not  having  re* 
.ceived.a  de^^d  at  the  time  he  wasenti'led  to  it. 
Tberecoveryof       The  circumstHUce,  that  the.  action  at  law  had  beeo 
brwlch  o*f!i  cov!  Commenced  before  any  tender  of  a  deed  was  made  and 
enant  to  con-   before  the  bill  was  filed,  presents  of  itself  no  obstacle  to 
«^ih!^*'X^  ^*»**  '<*'>ef  praved.     It  does  not  alter  the  attitude  of  the 
tion,    and,    in   parties.     It  is  not  like  the  attitude  in  which  they  are 
the*^  'contract ;    p'^'^'cd  by  n  iiidgment  a*  law  rescinding  the  contract. 
the  mere  pen-       In  the  one  case,  the  chancellor  finds  the  contract  al- 
Biiitha.-.i>otthat   ready  annulled  bv  the  action  of  the  court  of  law  upon 

l^'^Z^^f'^'b  '^  '""  ^^^  other,  it  s    i'l  in  full  force.     In  the  one,  he  is 

the  ''ttit' '  ■   o*         11    J  . 

thepaitiexwheQ  called  upon  to  revive  and  enforce  an  extinct  contract; 
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in  the  other,  there  is  nothing  hut  the  ordinary  question,     Fall  Tera 
which  is  addressed  to  his  discretion  in  every  applica-        isss. 
tion  for  specific  performance,  whether  he  will  assist  in     WooiUon's 
enforcing  the  contract  or  not.  «dm'#  ^  heir$ 

In  determining  that  question,  whilst  he  must  ever  feel         i^^^ 
it  his  duty  to  discountenance  all  unnecessary  delay  of  JJj^eeksospe- 
the  party  seeking  his  aid,  and  especially  where  it  has  dfic   execstion 
been  prejudicial  to  the  other  party;  yet  he  cannot  but  ^Jn^^Sw'^dif! 
discriminate  between  that  species  of  delay  which  has  ferent    before, 
been  the  result  of  mere  indolence  or  neglect  unaccom-  memaHaw. 
panied^  as  here,  by  any  injury  to  the  party  com|>laining  Wl^en  a  vendor . 
of  it,  and  that  other  which  is  wilful  and  designed,  or  at  ^"^tJT^m  d 
all  indicative  of  a  vascillation  of  purpose,  as  to  a  bona  bis  vendee  to , 
fide  fulfilment  of  the  contract.     A  knowfedge  of  the  {he^^anlle  onhi 
want  of  that  active  vigilance  and  strict  punctuality  in  brench  and  de- 
fulfilling  such  contracts,  on  the  part  of  the  community  eTteto-  if^t 
generally,  roust  compel  him  to  overlook  the  delay  in  the  hw  been  desi^^n 
one  case,  whilst  his  anxiety  to  discontenance  fraud,  or  to  profit  by  the 
anv  semblance  of  bad  faith,  will  cause  him  to  refuse  his  nonron|pli«jnce, 
aid  in  the  other.     The  delay  of  the  purchaser  in  the  vendee  bns  xus- 
payment  of  the  purchase  money,  is  oftentimes   much   ^"*^^^  ^  ^'''"" 
more  prejudicial  to  the  vendor,  than  a  delay  in  there-  vendor  wni>ot 
ception  of  the  title  ran  possibly  l>e  to  the  purchaser/ j^T'ipj^*^^^ 
Yet  there  is  scarcely  any  amount  of  delay  on  the  part  of  fortnitnim,     or 
the  purchaser,  that  will  preclude  hwiv  from  the  aid  of  {^"'^H^thi 
the  chancellor.     The  vendor  is  generally  considered  as  vend*»e  not  in- 
fully  compensated  by  the  interest  on  his  debt.     Recipro-  JJni  ^otof^Zlf 
city,  and  the  demands  of  equal   justice,  would  seem,   |>r*v.i«Hp  tbe  r©*' 
therefore,  to  require  the  chancellor  to  overlook  delay  on    ^  ^^'^ff^- 
the  part  of  the  vendor,  which  is  the  result  of  mere  su- 
pineness,  and  \vhich  has  not  prejudiced  the  vendee,  in 
any  ascertainable  mode  or  desfree. »  Such  we  believe  to 
have  been  the  course  of  decision  on  this  subject.     Some 
of  the  English  cases  treat  the  difficulty  of  clearing  up 
and  getting  in  a  naked  outstanding  legal  title,  as  in  itself 
an  encase  for  delay.     If  a  party  can  shew  title  at  the 
hearing,  it  is  of  little  consequence,  that  he  had  it  not  at 
the  time  of  sale,  or  even  at  the  filing  of  his  bill.     In 
the  pithy  dialect  of  the  courts,  time  is  not  of  the  essence 
of  the  contract. 
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Fall  Term  There  is,  therefore,  nothinjt  in  the  hare  length  of  time 

i«3S.  which  was  here  suflFerecl  by  Woodson  to  elapse  before 

'""'^^^^  he  offered  to  |>erform  hU  contract,  which  should  of  it. 

.disth^rs  self  prevent  the  contract  from  being  enforced. 

v«  It  remains  to  investigate  the  force  of  the  only  other 

^^"- objection  nrged  againgt  a  specific  enforcement  of   the 

contract:— that  is  an  alleged  want  of  sufficient  title. 

Def^rtin  Wood  It  is  proved  that  Woodson  and  those  under  whom  he 

•on'»  titl«v.po«-  claimed,  had  a  continued,  uninterrupted  possession  of  the 

.«Bioa  for  47  ^^^^^^  ^^^^  ^.^^^  ^^^^      ^^^^  possession  was  originally 

taken  under  an  executory  contract  witb  the  patentee:  In 
1796,  an  attorney  in  fact  of  the  devisee  of  the  patentee 
attempteil  to  convey  the  land  to  the  assignee  of  the  ori- 
ginal purchaser,  but  from  the  manner  of  executing  the 
deed,  it  was  insufficient,  according  to  previous  decisions, 
to  pass  the  title  of  the  devisee.     The  attorney  in  fact 
was  authorized  to  receive  the  purchase  money,  and  his 
deed  acknowledges  its  reception.    There  had,  therefore, 
been,  at  the  time  of  hearing  the  causae,  not  only  an  un- 
interrupted possession  of  about  forty  seven  years,  but  for 
thirty  seven  yeKrs  of  the  lime  the  purchase  money  had 
After  20  yeaiB  l^een  paid.     In  the  general,  twenty  years  is  sufficient  to 
posnesBion,   an  j,,.^te  the  ]>resumption  of  a  deed,  where  an  executory 
S^Ip^L^ng;  contract  can  be  shewn,  upon  which  to  base  the  presump- 
a    coxiMyance  ^.^^      ^^^^^  jj,e  l^j^e  of  forty  seven,  or  even  thirty  sev- 
ST^'aBdTe'r  en,  vears,  we  think  the  presumption  may  l)e  relied  on, 
a  moch  longer        ,  ^^^^^^  ^jjl^  ^^e  utmost  confidence  for  every 

tiine  (S7  years  J  i 

the  presaniption    purpose. 

up7n  wfth'^^  R"t  an  »"^ff«^^  ^^^^'"^'^  '"'"^"^  ^''''  ^^""^^  ""'  ^^^  ^'^""'."^ 
fideiice,  Sr  will  ^f  the  patentee,  is  relied  upon  to  refiel  the  presumption 

SvM^  7^ut  here.  There  is  neither  allegation  nor  proof  of  such  ab- 
ed  nonrenidence  gencc.  The  only  circumstance  in  proof,  conducing  to 
of  the  vendor.      ^^^^^  .^^  .^  ^^^  ^^^^  ^,^^^  ^,^^  p^^^^  ^f  attorney  from  the 

devisee  was  executed  in  Virginia.  That  fact  alone  we 
deem  wholly  insufficient  to  prove  a  continued  absence 
from  this  state;  and  if  it  did,  or  if  such  absence  were 
otherwise  satisfaitorily  made  out,  we  should  not  be 
willing  to  concede,  that  the  presumption  of  a  convey- 
ance growing  out  of  such  great  length  of  undisturbed 
possession,  could  be  so  rebutted. 
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No  other  defect  in  the  title  ha^  been  suggested,  nor     Fall  Term 
have  we  lieen  al)le  to  perceive  any.  '  S3:j. 

According  to  the  case  of  Cook  vs.  Hendricks^  4  Mon.  where  a  vendor 
500,  the  deed  executed  and  tendered  by  Woodson,  in  makes  a  deed, 
hi>  life  lime,  though  then  refuseil,  might  l>e  <leenied  as  ^^  u  Vrefui 
stili  sntBcient,  upon  acceptable,  to  pass  the  tide;  but  all  ed,  and  he  dies ; 
difficulty  on  that  score  can  he  removed  on  the  return  of  \J^  ^  g^\^  jth 
the  cause,  by  a  conveyance  of  ihe  tiile  from  Woodson's  *»w  *>eip»,  the 
heirs,  through  a  commissioner.  A  decree  to  that  effect,  peiiedto  accept 
if  Scott  desires  it,  with  a  perpetuation  of  the  injunction,   **»«    *i*'®;    ^!l® 

.,,  .  ,.  "^      r.  ,.     .  •*  8«medeed      ill 

Will  be  an  appropriate  dispositmn  of  the  cause.  do- but  he  may 

Tlie  decree  must  be  reversed,  with  cOsts,and  the  cause  bnvethodeedof 

a  commwsroner 

remanded,  with  directions  for  a  decree  pursuant  hereto,   if  he  prefers  it. 


Combs  against  Boswell  and  Others.        Chancery. 

[Messrs.  Morehead  and  Brown  for  Plaintiff:  Mr.  Chinn  for  Defendants.] 
Fbom  .Tas  CiRGoriT  Court  fob  Fayette  CouirTY. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.     November  4, 

SA.MUGL  R.  Combs,  allecrin^  partial  payments,  and  claim-  Statement  of tho 
ing  a  set  off,  equal  altogether  to  the  aggregate  amount   ^""^'of'^he^lr- 
of  several  proiiilssory  notes  which  he  had  given^to  Bush-  cnit  conn, 
rod  Boswell  and  others  whilst  they  were  copartners  in 
trade,  enjoined  a  judgment  which  they  had  obtained  on 
one  of  the  notes,  and  prayed  for  a  surrender  of  the  oth- 
er notes  and  a  |)er|jet nation  of  the  injunction.      On  the 
final  hearing  of  the  cause,  the  circuit* court  decreed  a 
surrender  of  the  notes  which  had  not  been  merged  in  the 
judgment,  and  also  decreed  a  partial  ))erpetuatioh  of  the  , 
injunction  to  the  judgment,  and  a  dissolution  as  to  the 
residue,  with  damasres,  and  costs. 

Combs  now  seeks  the  reversal  of  that  decree,  and  has  Hrrors  assigned. 
assij^ned  the  following  errors: — 

^^First  The  court  erred  in  dissolving  the  injunction 
for  any  part  of  the  sum  enjoined." 

60 
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Fall  Term 

Camb$ 

vs. 

BosweU  ^c. 


Note  of  one 
partner,  and  a- 
creement  "  ith 
Dim,  relied  on 
as  a  set  o^  a- 
^inst  the  firm, 
and  cronnds  on 
whii^i  it  m  r«- 
smted. 


The  teitiraonj 
of  one  v.'itneta 
prevails  a^in^ 
the  deniaJ  of  an 
ani^wer,  »wom 
to  only  by  a 
defendtint  who 
bii8  no  personal 
knowledge  of 
the  facU. 

Other  facts,  as 
to  the  set  off. 


*^ Second.  The  injunrtion  wasdiss^olved  for  too  targe 
a  sum  " 

"  nird  Th"  damnees  decreed  exeeed  ten  |ier  cent,  on 
the  amount  enjoined  " 

^^Fowihy  The  court  erred  in  decreeing  costs  against 
the  complMinant." 

The  facts  exhihited  in  the  record,  would  not  justify  a 
perpetuation  of  the  entire  injun.tion;  hut,  in  other  re- 
spects, the  decree  i«»,  in  the  opinion  of  thi?  court,  erro- 
neous as  charged  in  the  second,  third  and  fourth  errors 
a.«  assiffnetl. 

FfrH.  As  to  the  wcond  error,  the  only  (rronnd  for 
CO  troversy,  is  a  no*e  for  one  hutidred  and  fifty  dol- 
lars, whi«h  Bu^hrod  B'I'-wpII  had  given  to  Comhs,  and 
for  which  the  latter  claims  a  credit  on  the  judgment 
against  him  The  hill  alleges,  that  the  note  was  given 
for  a  sorrel  hor«e,  whi<h  Comhs  sold  to  Bushrod  Bos- 
well,  and  that  the  contract  between  the  parties  to  the 
note  wa?,  that  if,  on  a  Mettle tiient,  anv  thing  should  re- 
niain  due  from  Comhs  to  the  firm  of  P.  Boswell  and 
company,  Boswell's  individual  note  for  one  hundred 
and  fifty  dollars,  or  so  much  thereof  as  should  he  neces- 
sary, should  he  applied  as  a  credit  on  the  copartnership 
debt.  The  joint  answer  of  the  defendants  denies  that 
there  was  anv  such  agreement  for  a  credit ;  insists  that 
prior  to  the  ^ale  of  the  horj«e,  the  copartnership  had  been 
dissolved;  denies  the  authority  of  Bushrod  Boswell'to 
bind  his  former  associates  hv  anvsiuh  contract  as  that  al- 
leged, and  avers  that,  upon  the  dissolution.  Combs*  notes 
had  been  delivered  to  B.  Gratz,  in  trust  for  the  credit-. 
or«  of  the  late  firm. 

The  agreement,  as  *ha*'ged,  must  '*e deemed  to  l»c  suf- 
ficiently established  hv  proof;  for  although  there  is  on- 
ly one  witness  to  that  fact,  vet,  as  the  answer  was  sworn 
to  hv  (Sratx  only,  (who  had  no  personal  knowledge  of 
the  transaction,)  one  credible  and  positive  witness,  whose 
testimony  is  explicit  and  circumstantial,  should  be  enough 
to  sustain  the  allegation  of  the  bill. 

It  appear**,  that  the  partnershi  p  had  been  dissolved^ 
and  th*t  the  pote*  on  Co  n^is   hid  been  deposited  with 
Gratz,  for  collection,  prior  to  the  sale  of  the  horse  t» 
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Bnshrod  Bo^wetl.    *B^U  there  is  mH  anly  neither  proof     Pall  Term 

nor  even  allegation^  tiial  the  creilitoFis  were  jirivy  to  tlie        1 833« 

alleged  trust,  or  ever  con^euieilto  it;  bnt  there  is  nei-         Combs 

ther  pr  tof  no  altegitio  i,tha  ooinhshulHCi   al  notice  of  vs. 

(he  di^salutioii,  nor   tli  it,  if  he  had  hH«l  sucii  notice,  he  — <^«<^    yg; 

alsio  knew  that  Btishrod   Bohwell  had  na  authority  to 

collect  tiie  debts  of  tlie  company.       After   dissolution,   The    authority 

the  partnership  ^^tdl  exi>ts  for  tlie  purpoise  of  settling  its  Josetiieundo^ 

unsettled  nitdirs,  and,  to  that  extents  and  that  onlv^the   ed  a^aira  of  the 

preexisting  autliority  ot  each  partner  still  subsists,  uides>  ^^  ^^^  ^^^^ 

by  the  contract  of  dissolution,  it  shall  have  l)een  sur-   lotion;  and   a 

.        •,        '  ,  ,  1    *        /.  I  payment    nutdtt 

renderetl;  aut  consequently  a  boiia  fide  payment  to  one   to  on»;  bd  a- 

of  the   partners,  even   after  notice  of   the  dissolution,   greement  made 

II  •  n,  «  ^  ...         «    ^    by  one  to  set  off 

would  exonerate  tlie  debtor — Gjw  an  Part.  2q7  to  3\z   a  debt  due  the 

inciyaivt.    If  guch  partner  hail,  by  the  terms  of  the  dissoln-   ^?*  f«*j"^J  ^^ 
■  •       .  private  debt,  or 

tioii,  or  ot.ierwise,  surrendeied  his  authority  ta  collect   other    airange- 
the  dei)ts  of  the  firu^  nevertheless,  a  payment  to  him   fora^aJufemOTt' 
would   biiul  his  associates,  unless  the  deiitor,   when  he   binds  all. — i;at 
made  such  payment,  had  actual  notice  of  the  want  of  I,p^n^he"diMo* 
authority  to  receive.    G/i»,309,  and  n.  1,  andthe  author-  Intion,  agrees  to 
ities  therein  cited.     Stich  notice  miglit  be  inferred  from   aavhority,   neu 
circumstances.      Bill  there  is  no  sut&cient  irrouiid  for   tlenjents by bim 
such  an  inference  in  this  case,  es|)ecially  as  no  such  no*  insr  notice   of 
lice  has  been  even  alleged.     If  a  biinling  trust  had  been   **'.".  *^^"u"*J 
coniideibto  Gratz,  that  might  have  amounted  to  an  iin-  theothera. 
plied  surremler,  l>y  each  partner,  of  authority  to  col-  21^r„?ei^^f"S 
le^'t  any  of  the  debts.     But,  as  hefoiHS  suggested,  it  does   ctrcamatancaff. 
not  sufficiently  appear  that  there  was  such  a  trust,  nor, 
if  there  had  been,  that  Coipbs  had  notice  of  it.     More- 
over, after  the  alleged  dissolution  and  deposite  in  trust,  "^ 
Combs  had  made  large  payments  to  Bnshrod   Hoswell, 
which  had  been  recognized,  not  only  by  Qratz,  but  by 
all  the  copartners. 

Wherefore,  the  agreement  respecting  the  hundred 
and  fifty  dollars,  must  be  deemed  as  available  to  Combs 
against  the  judgment,  as  it  would  have  be<*ii,  had  it  been 
made  before,  insiead  of  afler,  the  dissolution  of  the  part- 
nership. As  charged  and  as  proved,  the  a<rreement 
should  be  deemed  a  valid  arrange  me  it  for  a  contingent 
payment,  protanto^  and  as  bindin^^  on  all  (he  creditors  as 
it  weuHl  have  been  if  it  had  been  made  directly  with  all 
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Fall  Term  of  them;  and  consequently,  no  extraneous  fact,  «nch 
^  ®"*  as  insolvency,  or  want  of  effectual  legal  reine<ly,  for  the 
Combs  hundred  and  fifty  dollars,  is  necessary  to  entitle  Combs 
to  a  credit  for  that  amount. 

The  note  on  Bush  rod  Boswell  is  not  exhibited  in  the 


Bostrell  Sre. 


bh  a  note  in  a  record,  nor  has  its  surrender  been  offered  in  the  hilK 

record  in  chan-  p„t  i^e  answer  does  not  deny  its  existen^-e,  or  intim?ite 

ence  not  being  that  it  Was  ever  discharged,  or  assigned  away.  It  should 

denied,  or  aa-  therefore  Still  be  deemed  to  be  due  to  Cmnhs,  and  a  per- 

Bignment  alieg-  .  -,..  .1.  ^•u 

ed,  will  not  pre-  petuation  of  the  mjunction  for  the  amount  of  it  would 

r °*'!iil'*'  '^'-f  extinguish  Boswell's  liability  to  Combs.  It  would  he 
ionndedoponit.  ^  - 

pro|)er,  however,  as  a  precautionary  meastire  to  require 
the  production  and  the  surrender  of  the  note.  Where- 
fore, it  seems  to  this  court,  that  the  circuit  court  erred 
in  refusing  to  credit  the  judgment  with  the  amount  of 
BoswelPs  note  to  ^omlis. 

Second*  The  damages  seem  to  have  been  computed  on 
the  amount  supposed  to  be  due  at  the  time  of  the  <le- 
Cree^  instead  of  the  sum  which,  after  deducting  all  prop- 
er credits,  remained  justly  due  when  the  judgment  was 
enjoined.     And  in  this  there  was  also  error. 
The  act  declar-        Third.  Aj*  Combs  was  entitled  to,  and  obtained  partial 
inc.  *hat   if  an  relief,  he  was  entitled  to  a  decree  for  costs,  and  was  not  li- 
0oived,in  whole  ahle  to  the  defendants  for  costs.   Doubtless  the  costs  were 

or  in  part,  the  ctecreed  in  this  case,  in  consequence  of  a  misconstruction 

comp'tahallpay  ^                ,        ,             .......                      * 

damages,     be-  of  an  awkard  provision  \n  the  third  section  of  an  act 

«^^,  r.n.t,,  re-  f  1-759   /g  Dig  670.)  which  is  in  these  words:— ^^If  the 

Ibra  to  the  coRts    ^  .        .      V.       .       ,     .        ,    .  .  •  1    • 

(of  the  motion   mjimction  IS  dissolved,  tfi  whole  or  in  part,  the  complain- 

cnwTrT'w  liaWe  ^^^  **"^"  P'*^'  *®"  P^"*  **^"*'  exclusive  of  legal  interest,  up- 
at  the  time  of  an  the  sum  for  which  it  shall  be  dissolved  besides  cosU,^^ 
If  he  ohtalniTe^  ''^'*'*  provision  applies  to  all  dissolutions,  whether  on 
yen  a  partini  re-  interlocutory  motion,  or  ou  fiurt I  hearing.  A<id  should 
hearing,  he  re-  ^  underset ood  as  meaning  that  upon  dissolution,  00  final 
covers hiaco«t(»,   hearing  or  before,  or  in  whole  or  in  part^  the  coinplain- 

and  'fl  liihle  (or  .•.,,.,•*.        1  •         •  i»  •  i   ,  « 

co'^t^apon  a  to-   Ant  snail  be  li-ihle  fur  damages  in  addition  to  whatever  coar 
tai  faiinre,  as  in  /^^  ^^^v  be  hffallif  liable  for  at  tke^  same  time.     If  the  injunc- 
.  other  cases.  .        ,      ,.       .       ,  .  •  »  .  .       ij 

tion  he  dissolved  on  motion,  the  complainant  should  pay 

ten  |)er  c^nt.  and  the  costff  incident  to  the  nu^ion.  If  he 
should,  however,  eventually  succeed  on  the  final  hear- 
inir  of  his  raso,  he  would  certainly  be  entitled  to  a  decree 
for  the  costs  of  the  suit.     Should  his  injunction  be  whol- 
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ly  diftsolved  on  final  hearings  hq  would  be  liable  for  co«t9,     Fall  Term 
as  well  as  for  ten  j>er  cent,  damages.     But  if  it  should  be        ^  >^ 3 a. 
perpetuated  io  part  only,  he  should  have  a  decj  ee  for ^ygg^j,,^.  ^^ 
costs,  becau!»e>  by  prostcuting  his  suit  he  lias,  in  invito^        ^    vs. 
obtained  souie  relief.    Such^iu  the  opinion  ol  tins  court,   — *»^  ye- 
is  the  more  rational  and  con:«lstent  interpretaiion  ol  the 
statute;  but  even  if  it  were  not  so,  still,  as  it  has  been 
the  long  and  weU  etablished  prat  tical  interpretation  in 
this   court,  it  should  not  now  lie  shaken  or  questioned. 
Wherefore,  it  is  decreed  by  this  court,  that  tne  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  render  a  decree  in  conlormiiy 
with  the  principles  of  the  foregomg  opinion. 


Breeding  and  Others  against  Finley  and    chancbrt; 
Others. 

[Meifrs.  Morehead  ijr  Brown  for  Plaintiffs:  Mr.  Crittenden  for  Defendants.] 
From  the  Circuit  Court  tor  Christian  County. 
Chief  Justice  Robertson  deh'vered  the  Opinion  of  the  Court,      j^'ovemher  4' 


This  is  a  suit  in  chancery.  Whilst  the  circtiit  court 
was  considering  exceptions  that  had  been  taken  to  an 
aniswer,  the  defendants  made  a  motion  to  dismiss  the 
bill,  because  one  of  the  complainants  had  removed  to 
Missouri  about  a  year  (before  that  time,  and  the  other 
two  had  removed  to  Texas  since  the  preceding  term  of 
the  eourt,  and  no  security  for  cotits  had  been  given,  as 
was  required  by  the  second  section  oi  an  act  of  1801, 
1  1%.  201.  The  counsel  for  the  complainants  asked 
time  until  the  next  morning  to  give  the  security  ;  but 
the  court  refused  to  allow  any  indtdgence,  and  there- 
upon  directed  a  disinibsion  of  the  bill,  aiul  gave  to  the 
counsel  for  jthe  delendants  time  until  the  next  day  to 
draw  up  a  decree.      On  the  next  day,  the  decree  dis- 


No  cause  shoald 
be  instantly  dis- 
missed, ou  riio- 
tion,  lor  wunt 
of  secnrity  lor 
cobU.  a  laie 
is  to  be  made 
for  the  plamtifF 
to  give  secniity 
within  a  reason- 
able tiuie,  i.c- 
cordiiig  to  the 
circQUiSthDcehcf 
the  aiflc,  afiO  if 
hp  fnils  to  com- 
pi}',  the  r.  une 
is  then  to  be 
Ai»'  issed  abso- 
lutely. 
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mifisinff  the  bill  was  presented^  and  entered  on  the  order 
hook. 

Breedir^Src       ^^  J^eems  to  this  ronrt,  that  the  cirrnit  jml^e  perverted 
V8.  the  object  and  spirit  of  the  art  of  1801.    Surely,  accord- 

l_5y_?5L«  in^r  to  the  establis^hed  doctrine  in  analogous  cases,  the 
complainants  had  a  right  to  eiernte  a  bond  for  costs 
nunc  pro  tunc;  and  reasonable  time  sihould  be  allowed  for 
the  exeiMition  of  sucii  :i  bond.  The  time  which  was  de- 
sired in  this  ca!<e  was  not  unreasonable,  especially  as 
time  was  given  to  prepare  a  decree  ;  equal  indidgence 
to  the  other  party  wouhl  have  been  reasonable  and  just. 
Stirh  reciprocity  could  not  have  been  unreasonable,  or 
unjust.  A  bond  was  not  tendered  on  the  next  day  after 
the  leave  was  a^ked  ;  but  the  court  havinir  decided  that 
no  indulgence  should  be  allowed,  and  directed  a  dismis* 
•ion  of  the  bill,  it  would  not  have  been  proper  to  offer  a 
bond  afterwards. 

Bnt  the  proper  course  would  have  been  to  have  made 
a  rule  to  give  security  within  a  reasom^de  time.  What 
would  l)e  reasonalile  time  would  depend  on  the  time 
when  the  motion  shoidd  hap|)en  to  be  made,  and  on 
other  circumstances.  B;it  a  suit  should  not  be  instantly 
dismissed,  on  motion,  in  any  case.  The  statute  author^ 
izcs  a  dismission  ^^  at  any  timt.^'^  But  that  only  means  at 
any  stage  of  (he  cause,  and  without  limitation  as  to  time. 
No  chancellor  should  ever  dismiss  a  bill  for  want  of 
a  bond  for  costs,  without  allowing  $ome  time  after  the 
motion.  The  only  objec^t  of  the  statute  was  to  afford 
^security  to  the  party  sued.  If  he  can  get  that  with- 
in projier  and  reasonable  time,  he  should  not  ask  or  de- 
sire more.  The  nonresident  party  may  not  know  that 
security  will  he  required  or  desired.  He  may  not, 
therefore,  deem  it  necessary  to  do  an  act  of  sopererogfa- 
tion  ;  or,  through  mere  inadvertence,  he  may  neglect  to 
execute  a  bond.  And  in  such  cases,  it  would  not  be  con- 
sistent with  fairne<s,  or  with  a  profier  interpretation  of 
the  statute  of  1801,  to  give  to  the  adversary  party  the 
election  to  lie  in  wait,  and,  at  an  unexpected  moment, 
to  require  a  peremptory  and  instantaneous  dismission 
of  the  suit.  Let  him  ask  secnritv,  and  if  he  cannot  get 
it  without  inconvenient  delay,  then  let  the  suit  be  dis^ 
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Viined.  The  statute  declares,  it  is  true^  that,  nnless  a 
bond  shall  have  been  filed  eii  or  before  the  firbt  dav  of 
the  term  next  eucceediiig  the  removal  of  the  complain- 
ant, the  l>ill  may  lie  dismissed  on  motion.  But  the  third 
section  of  an  act  of  1793,  declared  that  no  suit  should  be 
br(mghi  hy  a  nonresident  without  filing  a  bond  for  co^ts; 
and  that  statute  has  never  been  construed  to  authorize 
a  dismis«iion  of  the  suit,  upon  motion,  if  the  nonresident 
party  s^hould  he  willing  to  give  security  for  the  co^ts. 

Decree  reversed,  and  cauKe  remanded,  with  instruc- 
tions to  receive  a  bond  for  costs,  if  a  projjer  one  shall  be 
offered  on  the  calling  of  the  cause. 


Fall  Term 


Johnson  against  Tool. 

[Mr.  Richardson  for  Plaintiff :  Mr.  Monroe  for  Defendant] 

FaOM  THE  ClBCUXT  CoURT   TOR  OlDBAM  CouNTT. 

Jadi^e  Underwood  delivered  the  Opinion  of  the  Court. 

The  question  in  this  case,  is,  whether  a  vendor  of  land 
who  sells  ^^all  his  rieht,  title  and  interest  in  and  to  fivv 
hundred  arresof  land,  part  of  a  survey  of  three  thousand 
acres,  made  in  the  name  of  William  Roberts,  provided 
there  is  five  hundred  acres  that  is  not  sold  by  the  said 
Roberts,  and  clear  of  the  claim  of  Taylor  and  the  riaim 
cept  as  to  Ann  Tool,  one  of  the  heirs  of  said  Roberts,  is 
of  Brown,"  and  ai^rees  to  convev,  without  warranty,  ex- 
bound,  when  the  vendee  rails  upon  him,  to  exhibit  title, 
and  shew  an  ability  to  convey,  or,  on  failure,  to  submit 
to  a  rescission  of  the  contract. 

It  is  contended,  that  a  deed  by  the  vendor,  usinir  terms 
to  convey  all  his  ^'  righi^  title  and  intere.^t,'^^  would  be  a 
compliance  with  the  contract  on  his  fmrt,  whether  he 
had  or  had  not,  in  fK>int  of  fact,  any  interest  or  title  ; 
and  that  the  execution  of  such  a  (\eei\  is  all  that  the 
▼endee  can  require.  We  are  of  a  different  opinion.  An 
undertaking  to  convey  all  the  vendor's  ^^  rights  titk  and 
interesty^^  but  without  general  warranty,  implies  that  h0 


Chahckry. 
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A  vendor  who 
tells,  (iDd  cov^ 
nanlfl  tocooveyy 
V  ithont  w»r- 
ranty,  all  hi$ 
ritrfit,  title  and 
inter  e9tm  land, 
is  hound  to  ex- 
hibit his  title, 
and  show  that 
he  has  soii.e  /i- 
t/f  Vtho*notthe 
best)  or  fumt 
rimht,  which  h% 
can  convey- 
else  the  contract 
may  be  reacind* 
ed. 
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Fall  Term  has  some  rights  tilU  and  inUnst  whu  h  can  constitate  the 
18  33.  guhjeit  of  a  contract,  and  which  can  pass  hy  the  convey- 
'  ance  lo  the  vendee.  If  the  vendor  has  no  **  rigld^  title  or 
iuterest,^^  the  stipnlation  on  his  part  amounts  to  a  nullity. 
It  cannot  he  presumed,  that  a  vendee  would  ever  engage 
to  pay  money  tor  nothing.  We  are,  therefore,  of  opin- 
ion, that  it  wab  incumbent  on  the  vendor  to  exhibit  a 
title,  and  shew  himself  ai)le  to  make  it  to  the  vendee. 
We  do  not  mean  that  the  vendor  was  bound  to  shew  the 
best  title,  nor  even  a  title  reornlarly  derived  from  the 
commonwealth.  But  we  think  he  was  bound  to  present 
such  a  state  of  case  as  would  show  that  he  at  least  had 
some  right.  A  naked  possM3ssion  rai^ht  *be  such  a  right 
as  woidd,  if  transferred  and  conveyed,  satisfy  the  cove- 
nant on  his  part.  But  the  vendor  has  not  shewn  that 
muf.h. 

The  vendor  exhibits  a  deed  from  Ann  Tool  to  him- 
stipulating  to  ggjf^  without  warranty >  purporting  to  convey  her  inter- 
ny'acres  of  land  est,  as  heir  at  law  of  William  Kolierts^  in  a  survey  of 
out  of  a  large  three  thousand  acres,  &c.  bearing  date  subsequent  to  the 

tract,    provided  •  r  i  •      •  i     •         i  i  •     -  /    .    i 

there  is  BO  much  execution  of  his  title  bond  ;  and  it  is  contended  *hat  this 
unsold  and  fre«  j^^j  jg  g„j.|j  eviilence  of  a  right,  atU  or  interest  in  the 
ofsoch  and  such  .  ,     ,  .  .         .... 

daiioa,  nia>  se-  vendor,  as  Will  enable  him  to  comply  with  his  contract. 

i^n*UiThet^  We  think  it  insufficient.     It  is  true  that  the  contract  he- 
j-^bnt  inuat  lay  tween  the  parties,  recognizes  Ann  Tpol  as  one  of  the  heirs 
thutiUsnn9o^d[  °^  ^Villiam  Rolierts,  and  therefore  Johnson  may  be  es- 
and  free  of  the  topped  to  deny  thai  fact.     But  conceding  that  Ann  Tool 
fCTence    "*  ^"  ^^^  »"  interest,  as  heir,  in  the  three  thousand  acres,  and 
that  her  interest,  whatever  it  was,  passed  by  the  deed  to 
the  defendant  in  error,  still  it  does  not  appear  that  the 
interest  so  passed  amounted  to  one  acre,  excluding  the 
quantity  sold  by  Roberts  in  his  life  time,  and  clear  of 
the  claims  of  Taylor  and  Brown.     It  is  manifest  from 
the  covenant,  that  Roberts  had  sold  part  of  his  survey, 
and  that  the  claims  of  Taylor  and  Brown  interfered  with 
it.     The  vendee,  Johnson,  was  to  get  five  hundred  acres, 
at  fifty  cents  \ter  acre,  if  so  miich  could  he  had  out^^ide 
of  the  interferences  with  Taylor  and  Brown,  and  not  to 
interfere  with  purchasers  from  Roberts.     The  boundary^ 
was  not  specified  in    the   covenant,  which  should  em- 
brace tlie  land  sold.     The  vendor  uiighi  lay  it  off  any 
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where  in  the  survey  provided  he  avoided  the  iaterferen-     Fall  Term 
ces  aforesaid.     It  was  his  duty  to  do  it.     The  vendee       i933. 
might  not  have  the  necessary  information  to  enable  him   Q^f^^g  ^^  ^ 
to  do  it.     The  vendor  failed  to  designate  any  land,  and  vb. 

failed  to  shew  title  for  one  acre.     At  least  this  court  ^f'^a^  ^ 

does  not  know  that  his  title,  excluding  the  exceptions, 
covers  a  single  acre  which  he  can  convey, 

U.ider  the  foregoing  circumstances,  ,we  think  the  in- 
junction fihould  have  been  perpetuated,  and  the  contract 
rescinded.  Decree  reversed,  with  costs,  and  cause  re* 
manded  for  a  decree  in  conformity  to  this  opinion. 


Doe  ex  dem.  Gaines  et  al.  vs.  Buford. 

[Messrs.  Wickliffe  and  Woolejr  and  Messrs.  Morehead  and  Brown  for 
Appellant:  Mr.  Haggin  for  Appellee.] 

From  th£  Circuit  Court  for  Campbell  County. 


Dana    I 
Id  481 

Ejectment.  ;.^|J  Sa 

•ifl27    844 


JuDoc  Undbrwood  and  Judge  Nicholas  delivered*  separate    ^ovemb$r  4. 
Opinions  in  this  case — in  the  decision  of  which  the  Chief  Justice, 
being  related  to  one  of  the  parties,  took  no  share. 


Judge  Underwood: — The  plaintiff  relied  on  a  grant  to 
John  Harvie,  dated  in  1786;  the  defendant  on  a  grant 
to  Bartlett  Bennett,  dated  in  1789,  and  continued  pos« 
session,  by  settlement  and  residence  of  tenants,  for  seven 
years  prior  to  the  institution  of  suit. 

The  evidence  concluded,  the  plaintiff  moved  the  court 
for  various  instructions.  Among  them  were  the  follow- 
ing, which  the  court  refused  to  give: — 

-I.  That  an  adverse  possession  of  the  land  in  contro* 
versy,  by  a  residence  thereon  of  the  tenant  or  tenants  of 
the  defendant,  for  a  period  less  than  twenty  years,  does 
not  bar  the  right  of  the  plaintiff  to  recover  in  this  ac- 
tion. 

2.  That  the  possession  in  part,  by  the  junior  patentee, 
must  be  in  the  name  of  the  whole,  of  the  entry  of  those 

ten  opon  a  part  of  the  land,  nnlem  his  entry  is  in  the  name  of  the  whole;  is 
actnal  dccapancy  ;  and  the  right  of  entry  of  the  elder  patentee,  and  those 
him,  npon  the  residae,  is  not  tolled.     See  p.  4SS, 

61 


Titles  of  the  re- 
spective parties. 


The  possessioa 
of  a  tenant  is 
available  to  his 
landlord,  for 
protection  un- 
der the  7  years 
law.  See  p.  18S. 

The  possession 
of  a  junior  pa- 
tentee who  en- 
restricted  to  his 
claiming  under 
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Fall  Term    claiming  under  the  elder  patentee  is  not  tolled,  except 
'  ^  ^  '*        as  to  so  much  land  as  was  in  the  actual  occupancy  of  the 
junior  patentee. 

^>»  That  so  much  of  the  act  entitled  an  act  to  revive 
and  amend  the  champerty  nml  maintenance   law  and 
more  effecTtually  to  save  the  bona  fide  occupants  of  land» 
within  this  commonwealth,  passed  and  approved  Janua- 
ry 7th,  1824,  which  subjerts  to  forfeiture  the  lands  of 
both  residents  and  nonresidents  for  fai1in«r  to  improve 
them,  according  to  the  provisions  of  the  eighth  section 
of  said  act,  is  repus^nant  and  contrary  to  the  consritntion 
of  the  United  States,  as  being  in  violation  of  the  com- 
pact between  the  states  of  Virnrinia  and  Kentucky. 
fostroctioiucon       4.  That  the  certificate  of  the  auditor  of  the  forfeiture 
tiSr^aJrtte  ^^  ^^^^^  thousand  and  thirty  five  aqres  of  land  in  the 
q^neitioniiotde-  name  of  Philip  Duvall,  is  not  sufficient  in  law,  without 
^ML^  ®^  further  testimony,  to  shew  that  a  part  of  the  land  in  con- 
troversy is  thereby  vested  in  the  commonwealth. 

5.  That  the  certificate  of  the  auditor,  offered  in  evi- 
dence by  the  defendant,  shewing  the  forfeiture  of  three 
thousand  and  thirty  five  acres  of  land  to  the  common- 
wealth, in  the  name  of  Philip^  is  not  sufficient  to  prove 
that  any  part  of  William  Duvall's  interest  in  the  twelve 
thousand  one  hundred  and  forty  eight  acres,  is  thereby 
vested  in  the  Commonwealth,  unless  it  is  first  shewn  that 
the  title  of  said  fVilliam  had  been  previously  convey- 
ed to  said  Philip  Duvall. 

6.  That  if  the  jury  believe  from  the  evidence,  that 
James  M.  Gaines,  one  of  the  lessors  of  the  plaintiff, 
had  unfler  fence  and  cultivation  within  the  limits  pf 
Harvie's  patent  for  twelve  thousand  one  hundred  and 
forty  eight  acres,  subsequent  to  the  conveyance  of  Bar- 
rett and  wife  to  said  O^tines,  and  prior  to  the  1st  day  of 
Alis^ust..  1825>  more  than  five  acres  for  every  thousand 
contained  in  said  patent,  then  the  claim,  right,  title  and 
interest  of  said  Gaines  was  not  forfeited  under  the  act  of 
champerty  and  maintenance,  passed  and  approved  Janu- 
ary 7th,  1824. 

Upon  the  application  of  the  defendant,  the  court  gave 
the  following  instructions  : — 

1 .  That  if  the  jury  believe  from  the  evidence,  that 
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the  said  tract  of  land  patented  to  J.  Harvie,  and  claimed    Pall  Term 
.  bjr  the  lessors  of  the  plaintiff,  was  not,  on  or  before  the       ^  ^33* 
Ist  day  of  August,  1835,  demonstrated^  made  public,  and  Oaineg  et  al. 
accompanied  by  the  actual  cultivation  and  improvement       n  y*  ^ 
thereof,  by  clearing,  fencing  and  tending  at  least  five     ■>    *^^  '  - 
acres  of  said  tract,  and  by  .belting  or  chopping  the  trees, 
except  such  as  were  required  for  rails  to  enclose  the 
«ame,  in  at  least  ten  acres  for  every  thousand  acres  in 
said  tract,  knit  to  and  connected  with  the  claim,  interest 
or  title  to  said  tract  of  land  set  up  by  the  lessors  of  tiie 
plaintiff,  then  the  said  claim,  right,  title  ami  interest  of 
aald  lessors  of  the  plaintiff  is  forfeited,  and  they  must  find 
for  the  defendant. 

2,  That  if  th^  jury  shall  believe  from  the  evidence,  Inttmctioiucoii 
that  the  undivided  moiety  of  said  tract  of  land  patented  Ji^^anj^tjj^ 
to  J.  Har vie,  which  was  conveyed  to  said  Duvall,  by  qaestioniiotdo- 
said  deed  to  Barrett  and  Duvall,  has  been  forfeited,  or  ^^^  ^ 
stricken  off  to  the  state  for  the  nonpayment  of  the  taxci^, 

and  has  not  been  redeemed,  then  they  must  find  for  the 
defendant  as  to  that  undivided  moiety. 

3.  That  the  jury  must  find  for  the  defendant,  as  in  A  tenant  Ut 
CBfie  of  a  nonsuit,  on  all  the  demises  in  said  plaintiffs  reoover^apon^a 
declaration,  except  the  demise  from  James  M.  Ghiinei!,  joint  demise.--- 
and  on  that  demise,  if  they  can  find  for  said  plaintiff  as     ^  P*  .    * 

to  any  part,  it  can  only  be  for  one  undivided  moiety. 

Other  instructions  were  given  on  the  application  of 
the  defendant.  ~  But  it  is  unnecessary  to  copy  them,  as 
their  correctness  does  not  admit  of  doubt.  .The  jury 
found  for  the  defendant,  and  tlie  plaintiff  has  ap|iealed. 

The  points  now  asritated  grow  out  of  the  instructions 
asked  by  the  plaintiff,  and  refused  ;  and  those  given  on- 
the  application  of  the  defendant. 

Instruction  No.  I,  asked  by  the  plaintiff,  was  correctly  Page 481. 
refused.     The  case  of  White  vs.  Bates  (not  reported)  set- 
tles the  point. 

Instruction  No.  2,  ai<ked  by  the  plaintiff,  contains  the  Page  481. 
law.     It  should  have  been  given,  unless  it  phraseoloy 
rendered  it  abstract.     A  small  change,  making  it  apply 
to  the  facts  of  the  case  'and  names  of  the  parties,  will  ob- 
viate everv  objection  to  it.' 

Instructions  No.  S  and  6,  asked  by  the  plaintiff,  and 
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Fall  Term 
Gaines  ei  al, 

Vf. 

Buford. 


The  provisions 
of'an  act  to  re- 
vive and  amend 
the  champerty 
and  mainten- 
ance law*  ^c. 
,  of  Jan.  7, 1824, 
which  declare 
that  the  land? 
oT  proprietors 
and  claimants 
shall  be  forfeit- 
ed to  tho  com- 
inonwealth,  an- 
Jess  certain  im- 
provements are 
made  thereon, 
as  required  by 
the  aot,  are  nn- 
constitoiional  8r 
void. — See  the 
reasoning  and 
concurrent  coo- 
clnsion  of  Judge 
Nicholas,  post. 


No.  1,  asked  for  by  the  defendant,  may  l)e  considered  to- 
gether. From  tli6  mafiner  they  were  disposed  of,  it  is 
clear  that  the  court  resolved  to  enforce  the  forfeiture  con- 
templated by  the  act  of  the  7th  January,  1824,  for  a  fail- 
ure to  improve  as  required  by  the  eighth  section.  In- 
struction No.  6,  uses  the  expression,  ^^Jive  acr^sfor  every 
thousand.^^  The  evidence  would  have  justified  the  inser- 
tion of  ten  instead  of  five.  It  may  l)e  that  an  error  has 
been  commtlted  in  transcribing,  but  as  the  instruction 
reads,  it  is  not  authorized  by  the  statute,  and  was  there- 
fore correctly  refused. 

,  Instructions  3  and  1  fairly  present  the  quest ioiv,  whe- 
ther the  eighth  section  of  the  act  of  1824,  to  "revive  and 
amend  the  champerty  and  maintenance  law,  and  more 
effectually  to  secure  the  bona  fide  occupants  of  land  with- 
in this  commonwealth,"  is  compatible  with  the  consti- 
tutions of  the  United  States  and  of  this  state.  This  sec- 
tion forfeits  to  the  commonwealth,  without  inquisition, 
or  office  found,  or  judgment,  every  tract  of  land  of  more 
than  one  hundred  acres,  unless  the  proprietor  thereof 
should,  if  it  he  wood  land,  cause  five  acres  to  be  cleared, 
fenced  and  tended,  and  ten  acres  for  every  thousand  to 
be  belted  before  the  1st  of  Aujfust,  1825.  If  the  greater 
part  of  the  land  be  in  the  barrens,  then  ten  acres  for  eve- 
ry thousand  were  required  to  be  enclosed  by  good  fence. 
The  proviso  to  the  last  section  of  the  act  probably  in- 
tended to  exempt  "  flooded  land  on  which  no  settlement 
can  be  made"  from  forfeiture,  although  not  improved  as 
required  by  the  eicrhth  section.  That  proviso  exone- 
rates ^^  citizen  proprietors^^  residing  on.  or  in  possession  of 
one  of  their  surveys,  from  cultivating  or  improving  any 
other  of  their  lands  on  which  there  is  no  conflicting 
claim  or  title. 

The  preamble  to  the  eighth  section  explains  the  ob- 
ject of  the  lesfislature  in  forfeiting  lands  for  nonimprove- 
ment.  The  design  was  to  counteract  the  opinion  and 
derision  of  the  supreme  court  of  the  United  States  rela- 
afive  to  those  acts,  usually  called  occupant  laws,  which 
provide  a  remedy  for  securing  to  occupants  compensa- 
tion for  their  improvements,  when  evicted.  Fully  to 
accomplish  the  object,  the  ninth  section  vests  the  title, 
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which  may  be  forfeited  by  the^|)eralion  of  the  eighth     Fall  Term 
section  in  the  person  hoKiing  possession.      The   tenth        isas. 
section  provides,  in  sul)stance,  that  any  person  may  es-   fij^n^,  ^i  qi 
cape  the  effects  of  the  forfeiture,  by  engaging   under  vs- 

hand  and  seal  to  abide  by  the  proiMSions  of  various  acts  — -  -■'-^  *  - 
of  assembly  I  the  titles  of  which  are  given;  or  in  other 
words,  the  forfeiture  is  released  if  the  claimant  will  agree 
to  pay  the  occupant  for  im[»rovements  ac^cording  to  the 
rule  prescribed  by  the  legislature.  The  preamble  ad- 
verting^to  the  calamities  which  our  citizens  Were  likely 
to  suffer,  and  to  the  duty  of  protection  which  the  gov- 
ernment owed  them^  says  :  '^  This  commonwealth  is 
called  upon,  reluctantly  to  exercise  her  sovereign  pow- 
er over  the  lands  lying,  within  her  territorial  jurisdic- 
tion, by  enacting  forfeitures  for  want  of  cultivation  and 
improvement;  which  power  she  has  hitherto  forborne  to 
exercise,  by  substituting  other  acts  of  legislation,  which 
seemed  to  her  councilis  more  liberal  and  less  severe  K 
thus  appears,  that  the  legislature  has,  in  the  most  delib- 
erate manner,  asserted  the  power  to  forfeit  lands  for  a 
fiiilure  to  cultivate  and  improve  them,  as  the  legislature 
may  from  time  to  time  direct.  And  under  this  power, 
by  the  act  in  question,  the  legislature  has  undcrtalien- to 
transfer  the  title  of  the  claimant  to  the  occupant,  unless'  * 

the  claimant  agrees  to  terms. 

The  situation  of  our  land  titles,  and  the  hardships 
which  the  occupant  would  likely  suffer  from  an  eviction 
without  com[)ensation  for  his  improvements,  were  pow- 
erful appeals  to  the  sympathy  of^  the  legislature.  The 
fourth  condition  upon  which  th^  district  of  Kentucky 
was  erected  into  an  independent  state,  providing  that 
"neglect  of  cultivation  or  improvement  of  any  land 
should  not  subject  nonresidents  to  forfeiture  or  other 
penalty  within  the  term  of  six  years  after  the  admis- 
sion of  said  state  into  the  federal  union,"  was  calculated 
to  give  rise  to  the  inference,  that  lands  might  be  forfeit- 
ed for  nonimprovement  after  the  said  six  years  had 
elapsed.  Under  these  circumstances,  it  is  not  surprising 
that  the  lec^islature  should  have  been  willing  to  adopt  a 
**screr6"  remedy,  for  evils  of  alarming  magnitude  to 
those  of  our  citizens  subject  to  the  sinister  operation  of 
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Fall  Term     the  decision  of  the  supreme  ronrt  against  onr  Occupant 
^J^^       laws.     I  am  not  insensible  to  the  laudable  motives  which 

Games  ei  al.   nnay  have  influenced  the  members  of  the  legislature  in 
«T|J-  -        the  passage  of  the  act  of  1884,  now' under  consideration; 

^—r-^ —  but  believing,  as  I  do,  that  the  power  to  forfeit  lands 

for  nonimprovement,  asserted  by  th:tt  act,  is  incompat- 
ible with  the  constitution^  of  the  United  States,  and  of 
this  state,  I  shall  proceed  to  assign  the  reasons  for  my 
opinion. 

I  think  no  inference  drawn  from  the  fourth  condition 
of  the  compact,  can  sustain  the  act  in  question,  when  ap- 
plied for  the  purpose  of  forfeiting  lands  unconditionally 
granted  to  individuals  in  fee  simple.  Lands  thus  grant* 
ed  become  tlie  absolute  property  of  the  grantee,  in  vir- 
tue of  a  contract  made  with  the  government,  of  which 
the  patent  is  the  evidence.  I  know  of  no  principle  which 
will  allow  tlie  government,  any  more  than  an  individu- 
al, after  fairL^  selling  and  conveying  land,  to  take  bark 
the  land  and  resume  the  title,  at  itfi  own  pleasure,  against 
the  assent  of  the  grantee.  Neither  am  I  acquainted 
with  any  principle  which  will  allow  the  government  to 
annex  new  conditions,  unknown  at  the  time  of  the  orig- 
inal contract;  and  for  a  violation  of  them  seize  the  land, 
divest  the  citizen  of  hU  title,  and  rei:iin  the  considera- 
tion which  the  citizen  paid  or  rendered,  without  remu- 
nerating him  therefor.  Those  constitutional  provisions^ 
which  were  intended  to  secure  the  inviolability  of  con- 
tracts, apply  as  well  to  contracts  made  between  the  gov- 
ernment of  a  state  and  its  citizens,  as  to  contracts  he* 
tween  individnals.  In  the  nature  of  thin<;s,  there  is  as 
much  reason  for  providing  that  a  state  shall  not  imfiair 
the  obligation  of  its  own  contracts*  as  to  provide  that 
it  should  not  impair  the  obligation  of  contracts  between 
individuals.  Indeed,  there  is  srreater  necessity  for  plot- 
ting a  state  under  restrictions  in  regard  to  her  own  con- 
tracts, than  in  relation  to  the  contracts  of  individuals  ; 
^  for  as  it  respects  the  contracts  of  individuals,  a  ^tate  may 

be  considered  as  impartinl ;  but  concerning  its  own  con- 
tracts, it  may  \rc  affected  by  a  principle  of  selfishness.  It 
is  enoutrh,  however,  that  the  constitution  of  the  U  States 
and  of  this  state  makes  no  distinction  between  con- 
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tracts  to  which  the  state  is  a  party,  aad  those  to  whtcii 
,  she  is  not.  If,  therefore,  the  grant  or  patent  to  Harvie, 
should  be  considered  id  the  light  of  a  contract,  by  which 
Virginia  transferred  her  title  to  hiui,  Virginia,  and  cou- 
yequently  Kentucky,  claiming  under  Virginia,  can  no 
more  resume  the  title,  without  the  assent  of  Harvie,  or 
those  claiming  under  him,  than  Harvie  could  take  it 
from  Barrett  and  Duvall,  to  whom  he  conveyed,  or  Irom 
those  claiming  under  them,  without  their  assent. 

If  there  were  any  lauds  in  the  district  of  Kentucky, 
which  had  been  granted  upon  condition  that  the  grants 
should  be  forfeited,  unless  the  lands,  or  town  lots,  were 
cultivated  or  improved  within  a  given  period,  there  may 
have  been  good  reason  for  inserting  the  fourth  condition 
of  the  compact.  Conceding  there  were  such  lands,  or 
town  lots,'  the  fourth  condition  of  the  compact  might 
have  a  beneficial  operation  to  save  them  from  forfeiture, 
and  may  have  been  inserted  with  that  view;  or  this 
abundant  caution,  thinking  it  more  prudent  to  guard 
agaiust  forfeitures,  for  six  years,  by  stipulation;  than  to 
rely  on  the  then  recently  adopted  provisions  of  the  con- 
stitution of  the  United  States.  I  am  inclined  to  believe, 
that  there  were  lands,  or  town  lots,  at  the  date  of  the 
com])act,  titles  to  which  depended  upon,  cvkivolixtm  oiai 
imfrOtenxtiii.  If  so,  the  fourth  condition  of  the  com- 
puct  had  reference  to  these  exclusively;  and  all  ground 
of  inference  favorable  to  the  power  of  forfeiting  lands 
differently  situated,  is  taken  away,  so  far  as  it  depends 
upon  the  said  fourth  condition.  I  have  observed  that 
the  proclamation  of  1 763  'speaks  of  ^^conditions  of  cul- 
tivation and  improvement."  I  have  not  deemed  it  im- 
portant to  make  a  thorough  examination  in  order  to  find 
a  class  of  lands  on  which  the  fourth  condition  of  the 
compact  would  operate  exclusively,  for  if  there  were  no 
such  lands  it  would  not  alter  my  opinion. 

The  patent  to  Harvie,  made  the  subject  of  forfeiture 
in  this  case,  was  founded  on  land  office  treasury  war- 
rants, and  these  were  granted  iti  consideration  of  money 
paid  into  the  public  treasury.  The  patent  upon  its  face 
is  unconditional,  and  purports  to  grant  or  convey  the 
land  in  consideration  of  laud  warrants.    \  think  the  act 
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in  question  violates  that  clause  in  theconstitutipn  of  the 
United  States  which  prohibits  every  state  in  the  union 
from  passing  laws  impairing  the  obligation  of  contracts, 
and  likewise  that  clause  in  our  state  constitution  which 
declares,  that  no  law  impairing  contracts  shall  be  made. 
That  the  steps  taken  by  Harvie  to  obtain  the  patent,  and 
the  issuinjir  thereof  to  him,  amounted  to  a  contract  be- 
tween him  and  the  state,  can  admit  of  no  doubt.  The 
point  is  settled  alike  by  reason  and  authority.  Fletcher 
vs.  Peck,  6  Cranch,  87;  2  Cond,  Rep.  SOS;  Mw  Jersey  vs. 
Wilson,  7  CVancfc,  164  ;  2  Cond^  Rep.  467  ;  Town  of  Pair- 
let  vs.  Clarke  Sfc.  9  Cranch,  292  ;  3  Cond.  Rep  422  ;  Dart- 
mouth College  vs.  Woodward,  4  Wheaton,  618.  These  de- 
cisions of  the  supreme  court  fully  establish  the  position, 
that  the  modes  adopted  by  the  state  governments,  whe- 
ther ordinary  letters  patent,  or  acts  of  assembly,  for 
granting  titles  to  the  unappropriated  public  domain,  are 
contracts  within  the  meaning  of  the  constitution  of  the 
United  StJites.  The  contract  in  the  present  case,  as  in- 
tended by  the  parties,  was  this,  that  Harvie  and  his  heirs 
or  assigns  should  enjoy  the  land  granted,  forever,  in 
consideration  of  ^o  much  paid  to  the  state  for  land  war- 
rants. The  mode  and  manner  of  enjoyment  was  not 
prescribed  ;  they  were  therefore  left  to  the  volition  of 
the  grantee.  His  dominion  was  not  limited  at  the  time 
of  his  purchase  The  use  to  which  he  should  apply  the 
property,  to  admmister  to  his  happiness,  was  not  then 
designated,  fn  thes*e  matters  he  was  left,  by  the  con- 
tract, free.  He  had,  as  a  free  man,  all  those  rights  and 
privileges  which  constitute  the  birthright  of  an  Ameri- 
can citizen.  The  effect  of  the  act  in  question  is  to 
change  the  tenure  and  the  contract.  That  which  was  be- 
fore unconditional,  is  now  made  to  depend  upon  a  con- 
dition, to  wit,  the  clearing,  tending  and  belting  land,  by 
a  given  day;  that  which  before  was  to  be  subject  the  do- 
minion of  the  grantee,  his  heirs  and  assigns  forever,  in 
consideration  of  so  inany  land  warrants  purchased  and 
paid  for,  shall  not  now  be  subject  to  them  forever,  un- 
less they  will  increase  the  consideration  on  their  part, 
and  do  a  certain  quantity  of  labor  in  a  specified  time  ; 
that  which  before  was  to  be  held  forever,  subject  to  the 
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absolute  use  of  the  proprietor,  accoidiu<2  to  his  unre-     F**'  Term 
BtrHiiieil  pleasure,  is  now  to  be  taken  a.vay  and  given  to       ,,^,^^,^^ 
another,   unless  he  uses  it  in  a  particular   manner,  to    Gaines  et  ah 
whirh   he  may   be  entirely  averse.      In  a  word,   that        jiV'  j 

which  was  a  source  of  happinesis  and  enjoyment,  under   » ^"^ 

the  contract  as  originally  made,  is  now,  under  the  new 
conditions  and  ret^triotions  which  have  been,  or  may  be 
made,  a  source  of  uneasiness  and  trouble,  if  not  of  un- 
qualified misery.  It  is  my  opinion  that  (heconstitution- 
al  provisions  referred  to,  were  intended  to  prohibit  the 
states  from  producing  sxieh  results  by  meddling  with 
contracts,  if  an  individual,  after  selling  land,  was  to 
claim  the  right  of  resuming  the  title,  unless  his  ven<lee 
would  submit  to  new  conditions,  one  universal  exclam- 
ation would  denounce  his  claim  as  presumptuous,  arbi- 
trary and  groundless.  In  matters  of  contract,  I  cannot 
find  two  rules,  one  for  states,  the  other  for  individuals. 
They  must  both  share  the  «ame  fate. 

Some  suppose,  that  the  legislature  has  power  to  make 
the  failure  to  improve,  as  required  by  the  act  of.  1824,  a 
erime  or  penal  offence^  and  to  enforce  the  forfeiture  as  a 
punuhment.  Were  such  position  correct,  then  I  should 
be  of  opinion,  that  a  direct,  jiuHcial  investigation  and 
conviction  of  the  offender  would  be  necessary,  before  the 
forfeiture  could  be  enforced.  In  such  case,  the  common- 
wealth should  lie  a  party.  Tlie  constitution,  fourth  aec' 
iion  of  the  fourth  article^  prescribes  imperatively,  that  ^^  all 
prosecutions  shall  l)e  carried  on  in  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky,  and  con- 
clude against  the  peace  and  dignity  of  the  same."  So 
long  as  this  clause  of  the  constitution  is  regarded  and 
enforced,  it  seems  to  me,  that  a  grievous  [tenalty  can- 
not be  collaterally  imposed  u])on  a  citizen,  on  the  trial 
of  a  civil  action.  If  it  can  be  done,  then  a  citizen  is 
jpunished  without  being  prosecuted  in  the  manner  re^ 
quired  by  the  constit4ition. 

I  am  unwilling,  however,  to  concede,  tfiat  the  legisia- 
ture  can,  under  the  pretext  of  promoting  the  interest  of 
the  state,  control  and  direct  the  citiztn  in  the  use  he 
shall  make  of  his  private  pro|jerty.     I  subset ibe  to  the. 
jnaxim  ric  utere  tuo^  ul  (Uienum  non  kedas ;  and  1  admit 
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the  power  to  punish  for  an  injary  done  to  individuals 
or  the  ptihlic.  But  I  deny,  that  the  legislature  can  con- 
stitutionally prescribe,  under  color  of  preventing  public 
or  private  mischief,  the  quantity  of  labor  the.  citizen  ' 
shall  perform  on  his  farm,  the  kind  of  improvements  he 
shall  make,  and  the  time  within  which  they  must  be 
constructed.  The  toleration  of  such  power  on  the  part 
of  the  government,  would  he  conceding  to  it  the  rieht  of 
controllins:  every  man,  and  directing  what  road  he  shall 
travel  in  the  ^^pttrsuit  of  happiness.'*^  Thus  the  freedom 
of  the  citizen  would  be  lost  in  the  despotic  will  of  the 
government,  and,  under  the  semblance  of  liberty,  we 
should  have  the  essence  of  tyranny. 

The  act  of  1824,  now  in  question,  does  not  treat  the 
failure  to  improve  as  therein  required,  as  a  criminal  or 
penal  offence.  The  forfeiture  is  not  plaoetl  upon  the 
ground  of  punishment  for  a  criminal  act  of  commission  or 
omission  ;  but  the  whole  tenor  of  the  statute  shews,  that 
the  legislature  conceived  they  had  constitutional  power 
to  f^quire  the  citizen  to  imi)rove  his  land,  as  a  condition 
upon  which  it  stioukl  be  held.  It  is  an  attempt  to  change 
the  tenure  of  the  property — to  make  the  holding  depend 
upon  the  improvement  as  a  new  condition  annexed  to 
the  estate,  instead  of  letting  it  rest  upon  the  t>rigrnal 
contract.  The  grantor  undertakes  to  direct  the  manner 
of  using  the  property,  as  a  condition  upon  which  the 
grant  shall  remain  eflectuai.  If  this  new  condition  is 
allowed,  the  contract,  as  made,  cannot  stand.  No  man 
purchases  land  either  from  the  state  or  an  individual  in 
fee  simple,  without  taking  and  holding  it  untrammelled 
in  the  manner  of  usins  it.  The  very  object,  in  making 
the  purchase,  is  to  obtain  the  exclusive  control,  and  to 
get  clear  of  any  control  over  it  by  the  vendor.  The 
attempt,  thereafter,  by  the  vendor,  to  resume  the  control, 
is  in  violation  of  the  manifest  purpose  and  design  of  the 
contract,  and  strikes  at  its  essence. 

Those  constitutional  provisions  which  were  intetMled 
to  shiehl  the  profierty  and  contracts  of  the  citizen,  were 
considered  in  the  case  of  Danis  vs.  Ballard^  1  J.  J.  Mar, 
566,  by  this  court.  It  was  there  determined,  that  the 
legislature  had  no  power  to  take  the  property  of  one  cit 
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izcn  and  transfer  it  to  another,  or  to  apply  it  to  public      Fall  Term 
use,  wUhotU  the  consent  of  Ids  representatives^  and  mikout  just        i  8  3  3 . 
cpmpensoHon  being  previously  made  to  him      It  is  uiinecesary    Qaines  et  al. 
'  t9  re))eat  here  the  arguments  made  use  of  in  the  opinion  vs. 

delivered  in  that  case.     The  condiision  from  them  is  — ^3?^  *^ 
still  approved.      The  act  of  1824  provides  for  taking 
away  the  land,  hut  makes  no  provision  for  paying  the 
owner  'AJust  compensation.      I  he  principles  sieitletl  in  Da- 
vis vs.  Ballard  denounce  the  act  as  unconstitutional. 

If  the  power  to  forfeit  lands  for  nonimprovement  ex- 
ists, it  would  only  require  an  act  pres^cribing  irksome  or 
impossihie  conclitions,  to  stri|)  the  citizen  of  all  iiis  pro- 
perty. In  regard  to  the  power,  there  is  no  difference 
between  real  and  personal  estate.  In  the  nature  of  things, 
there  is  as  much  pro|)riety,  it  seems  to  me,  in  forfeitifig 
a  horse  to  the  governukent,  because  his  |>ro[)rietor  does 
not  curry  and  rub  him  well,  or  break  him  to  labor  gent- 
ly in  the  gear,  as  there  is  in  forfeiting  land  because  the 
owner  does  not  choose  to  clear  and  cullivule  a  part,  and 
deaden  the  trees  growing  on  another  part.  Such  inter- 
ferences on  the  [)art  t«f  tlie  government  with  the  [)rivate 
affairs  of  rndivtduals  would  ever  be  a  source  of  discon- 
tent, if  they  were  expressly  tolerated  by  the  constitu- 
tion. Their  obvious  impolicy  is  a  strong  reason  in  fa- 
vor of  the  conclusion  to  which  I  have  arrived.  The 
ineml)ers  of  ^he  convention,  anxious  to  [dace  the  enjoy- 
ment of  life,  liberty,  and  property,  upon  bccure  founda- 
tions, cannot  vvell  be  imagined  to  have  left  all  |)roperty 
subject  to  the  absolute  and  arbitrary  control  and  dispo- 
sition of  the  legislature. 

I  intend  no  disres|>ect  to  the  legislature,  in  siipposing 
that  impossible  conditions  niight  be  prescribed,  in  times 
of  excitement,  for  the  purpose  of  forfeiting  estates.  That 
has  been  done  in  the  act  in  question.  The  rights  of  in- 
fants,/erne*  coi'erf,  and  j>ersons  of  unsound  mind  are  sav- 
ed, and  two  years  are  allowed  after  their  disabilities  are 
removed,  to  make  the  required  improvements.  But 
there  is  no  saving  in  behalf  of  the  weak  and  decrepit, 
v/lio  cannot  labor,  and  who  have  no  means  of  hiring 
others  to  work  for  them.  It  is  morrally  impossible  for 
persons  thus  situated,  who  have  no  property  but  the 
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'  **    ***•        feitnre.     The  first  three  sections  of  the  act  relating  to 

Gainen  et  al,   champerty  4^.  would  prevent  the  proprietor  from  sel- 

„  ^»-  .        ling  anv  part  of  his  cliiirit  to  enahle  him  to  pay  labor- 

— ' —  ers  for  improving  the  halance. 

Bnt  attain,  the  claimant  out  of  po<$«:ession  has  no  lesd 
right  to  enter  forcihiv  upon  the  land  heUl  adversely  by 
the  occupant ;  and  if  he  should  so  enter,  he  may  he  put 
out  hy  the  summary  remedy  given  for  a  forcible  entry. 
How  can  he  improve  as  the  act  requires,  when  the  gen- 
eral laws  of  the  land  will  not  allow  him  to  enter  with 
forre  &c.  to  retain  possession   long  enough  to  do  the 
work  if  he  does  enter  ?     To  obtain  a  judgment  ar  de- 
cree in  favor  of  the  better  claimant,  out  of  possession, 
by  suit,  and  thus  to  get  possession  by  writ  of  habere  faci- 
as, in  time  to  do  the  work  required,  by  the  tst  of  Au- 
gust, 1825,  in  many  cases,  was  impossible.     There  may, 
therefore,  be  many  claimants  who,  with  every  dis|K)si- 
tion  to  com|)ly  with  the  requirements  of  the  act,  to  save 
their  linds  from   forfeiture,  co«d'l  not  possibly  do  it. 
The  operation  of  the  act,  if  enforced,  upon  such  per- 
sons, would  be  more  severe,  in  relation  to  their  proper- 
ty, than   an   attainder  for  treason   or  felony  could   l)e 
made,  under  any  judicial  procecjdin?s  which  the  legisla- 
ture  might   authorize.     The  twentieth  sei'tion  .of  the 
tenth  article  of  the  constitution  declares,  "that  no  attain- 
der shall  work  corruption  of  blood  ;  nor,  except  during 
the  life  of  the  offender,  forfeiture  of  estate  to  the  com- 
monwealth "    Thus,  bv  comparing  the  act  of  1824  with 
the  constitution,  I  find  that  while  the  legislature  are  ex- 
pressly prohibited  from  passing  laws  to  forfeit  the  es- 
tates of  attainted  traitors  and  felons,  except  during  iifey 
thev    have  unr^ertaken  to  forfeit  forever   the   estates  of 
those  who  have  been  guiltv  of  no  crime,  unless  it  l>e  a 
crime  to  have  the  better  title  to  a  tra(  t  of  land  held  ad- 
verselv  bv  another  !     This  contrast  fortifies  my  convic- 
tion that  tlie  leffisfnture  do  not  possess  the  power  to  pass 
a  bill  of  forfeiture  Irke  this.      Whet)  the  estate  of  a  taint- 
ed felon  can  only  be  forfeited  during  /(/e,  is  it  not.  with- 
in the  contemplation  of  tlie  su|)reme  law,  an  excessive 
fine  or  a  cruel  punishment  to  forfeit /orercr  the  estate  of  a 
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inan,  merely  betause  he  is  unwilling  and  fails  to  improve     Fall  Term 
il,  i?veii  il  he  couUl  ?     'I'he  consititution  says,  ^'  that  ex-         1833. 
cessive  hail  shall  not  he  required,  nor  excessive  fines  iin-    Qaines  el  al 
posed,  nor  cruel  |juni^hiiients  inflicted.''  vs. 

Thus  far  1  have  considered  the  o|ieration  of  the  act  of  _:^i£l_-- 
1824  in  relation  to  conflicting  claims;  but  there  is  still 
another  view  which  I  think  will  place  its  unconstitution- 
ality in  a  more  [lalpable  light.  The  eiglith  section  for- 
feits every  tract  of  land  in  the  state  of  more  than  one 
hundred  acres:,  unless  it  be  unproved  as  required,  by  the 
time  specified.  The  last  clause  in  the  act  provides,  that 
^^a  citizen  proprietor  actually  residing  on,  or  in  posses- 
sion pf,  one  of  his  surveys,  shall  not  be  compelled  to 
cultivate  or  iuiprove  a  seoond  or  other  survey  or  tract, 
on  which  there  is  no  conflicting  claim  or  adverse  title." 
Thus  the  wealthy  who  resides  on  one  tract,  owning  ma- 
ny, saves  all.  But  the  man  or  woman  who  owns  only  oi  e 
tract,  and  is  too  poor  to  improve  that,  and  is  compelled 
to  rent,  or  live  in,  the  house  of  another,  loses,  by  the  for- 
feiture, all  they  have,  notwithstanding  it  may  ilot  be  in- 
terfered with.  If,  however,  the  person  owning  land,  and 
not  residing  upon  his  own,  is  not  so  poor,  but  has  more 
than  one  tract,  then  he  is  required  to  improve  each  of 
his  tracts,  even  if  they  amount  to  a  hundred  in  number, 
although  there  may  be  no  interference  with  any  of  them. 
Thus  it  is,  that  onerous  burilens  are  put  upon  one  citi- 
izen,  whilst  another  is  exempted,  upon  no  other  ground 
of  distinction  lietween  them,  than  that  one  lives  on  his 
own  land,  and  the  oilier  docs  not.  I  find  no  warrant  in 
the  constitution  for  such  partiality  between  citizens.  I 
will  not  consume  time  by  enquiring,  whether  the  act,  so 
far  as  it  attempts  to  make  a  distinction  and  a  diiTereiicc 
between  citizen  proprietors  residing  on  their  own  lands, 
and  nonresidents,  citizens  of  other  states,  residing  on 
their  own  lands,  is  not  in  violation  of  the  first  clause  of 
th«  second  section  of  the  fourth  article  of  the  constitu- 
tion of  the  United  States,  which  declares  that  '*  the  citi- 
zens of  eiich  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states." 

I  have  heard  it  contended,  that  the  acts  passed  with  a 
view  to  secure  compensation  for  improvements  to  occu- 
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Fall  Term     pnnfs,  cannot  He  «iif>tainecl  on  constitutional  Sfronnclg,  if 
^J^^      'the  power  to  forfeit  for  nontmprovement  is  denied.     I 

Gaines  et  td.   ^^^^e  heanFit  contended,  that  the  act  ot  18^4  wa«  con- 
nV'  d        stitntional,  hecaiifle,  when  the  effect  of   the  tenth  f«c* 

*- —   tion  is  considered,  it  is  no  more  than  an  auxiliary  to  en. 

force  the  acts  to  secure  comiiensation  for  improve ments. 
These  two  ideas  I  will  briefly  examine. 

The  acts  to  secure  coiniiensution  to  the  eviiied  occu- 
pant for  his  improvements,  are  nothinsr  more  than  a  rem- 
A  edy  to  enforce  the  performanr^e  of  a  dut  v  enjoined  J»y  ev- 

ery principle  of  natural  justice.  The  bnna  ^uff  occupant 
who  converts  the  wilderness  into  a.fjirm,  renders  the 
land  more  valuaMe  hy  the  addition  of  his  improvements. 
The  que^'tion  in' such  a  case,  is,  shall  the  surcessful  claim- 
ant profit  l>v  the  la*ior  and  expenditures  of  the  occupant, 
by  fifctting  them  for  nbthincr,  or  shall  he  make  comfien- 
sation  ?  Justice  answers,  that  noone^  without  payin^r  a 
consideration,  or.  contract insr  to  do  so,  shall  he  enriched 
by  the  loss  of  another.  Hen(«  the  surcessful  claimant  is 
bound  in  conscienre  to  make  compensation  for  imfirovc- 
ments  which  cost  him  nothing,  but  which  may  have  cost 
the  occupant  much  toil  and  monev.  Our  occupant  laws 
reduce  this  moral  dutv  to  a  lecral  ohiisration.  fnde;>end* 
ent  of  our  statutes,  the  rhancellor.  actinsr  n\yon  the  basis 
of  natural  equity,  would  secure  to  the  h(ma  fide  occupant, 
thp  vabte  of  bis  ameliorations.  The  statutory  remedy 
affnrfled  relief  for  the  same  thin?,  according  to  a  rule 
prescribed  bv  lei^i^lative,  instead  of  judicial  power.  The 
occupant  pavs,  in  improvements,'  a  consideration  for  the 
compensation  secured.  AH  this  mav  be  done,  I  think, 
without  rendering  "  innntid  and  in$ecure^^  the  "  right  and 
in/ffrcW"  of  the  successful  claimant  in  and  to  the  land. 
And,  therefore.  I  think  our  ocfupant  laws  do  not  con- 
flict with  the  third  condition  of  the  compact  with  Vir- 
ginia. But  these  arguments  which  address  themselves 
tvith  force  to  my  mind,  are  destitute  of  weight  when  ap- 
plied in  support  of  an  art  of  forfeiture.  What  consid- 
eration, or  benefit,  does  the  owner  of  the  estate  receive 
for  the  loss  of  it,  bv  forfeiture  for  nonimprovement  ? 
None.  How  is  he  enriched  by  the  labor  of  another  ? 
Not  at  all.     What  moral  <Iuty  is  he  under  to  surrender 
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an  estate  fairly  purchased  aiid  jmid  for  ?     None  wliatev-     Fall  Term 
er.     1  cannot,  Iheieibre,  [leiceive  llie  bliadow  ot  antilo-         1833. 
gy  Iielween  a  law   whuli  secures  toui|>eiisation  for  iiu-    Qaines  el  at 
provitnents  made  in  good   laith,  and  a  law  which  for-  vs. 

feils  llie  tstate,  without  a  crune,  and  lran&iers  il  to  an- !^/£?Ll_ 

other,  who  is  nut  leipiireil  to  [)ay  tlie  uwner  one  tent. 
Tl»e  pniii  iplts  anil  ojeialion  ol  a  Jaw  to  lorleit  land, 
and  a  law  to  secure  to  occupants  the  value  of  iiiiprove- 
nients,  are  altogether  disbuniiar  ;  and,  theieiore,  1  can* 
not  perceive  liow  they  are  &o  connect  eel  that  they  uiust 
stand  or  tall  together. 

I  admit  that  the  tenth  s^ectlon  of  the  act  allows  the 
claintant  to  escape  the  lorfeiture  hy  argreeing  to  couij^ly 
with  certain  laws  therein  enumerated  ;  which  laws  have 
always  been  entoned  by  this  court.  As  an  anxiliary  to 
enforce  the  occupant  laws,  there  was  no  necessity  lor  the 
passage  ot  the  act  ol  lb<34,  as  it  related  to  the  state 
courts.  The  act  wa.**  intended  to  operate,  as  its  pream- 
ble ^hews,  upon  litigant>  in  the  ledeial  courts.  How  far 
a  state  can,  b)  it>>  legislation,  change  the  course  of  decis- 
ion in  the  federal  courts,  when  no  change  is  eflected  in 
its  own  tribunals,  is  a  question  not  necessary  to  be  dis- 
posed of  here.  At  present,  I  aui  only  concerned  to 
shew,  that  there  is  no  souiulness  in  the  idea  which  sup- 
poses, that  the  act  in  question  is  constitutional  in  conse- 
quence of  the  aid  afforded  tlie  occupant  laws  previou^ly 
enacted.  As  already  stated,  no  aid  was  given  to  those 
laws  tiefore  tlie  courts  of  Kentucky,  by  the  act  of  ib24, 
and  none  could  be  gvven  by  it,  because  those  laws  were 
enforced  in  all  the  tribunals  of  Kentucky  before  the  act 
of  1B24  was  passed.  It  uiust  be  the  effect  which  the  act 
of  1824  will  have  in  the  federal  courts,  in  counteracting 
the  principles  ^ettled  in  the  case  of  GVeeii  ^c.  vs.  hiddk, 
which  must  identify  it  wiih  the  occupant  acts,  and  give 
to  it  the  same  iiegrce  of  constitutionality  which  they 
possess.  \^  hether  it  will  have  any  effect  in  the  fieiieral 
courts,  belongs  to  thein  to  determine.  But  let^  it  ope- 
rate as  it  may  in  these  courts,  1  think  it  can  be  clearly 
shewn,  that  its  ofieration  there  cannot  reconcile  it  with 
the  constitution.  The  decision  of  the  supreme  court  in 
Greeu  vs.  Biddle,  is  euhcr  right  or  wrong.     li  rights 
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t833. 

OainfiM  ei  <d, 

vs. 

Buford. 


then  the  act  of  1824  was  conceived  for  the  purpose  of 
thwartinff  what  is  riglit;  hut  if  wrong,  then  the  act  was 
'  designed  to  ovei-turn  error,  or  to  guard  against  its  con- 
sequences. 

I  will  consider  the  question,  first,  upon  the  supposi- 
tion, that  the. decision  of  the  supreme  court  is  right. 
That  l)eing  granted,  how  dtws  it  stand  ?  Thu^  II  is 
right  that  the  claimant  should  recover  his  land  without 
paying  for  improvements,  as  required  hv  the  occupant 
laws.  But  the  lesrislature  having  the  power,  if  the  act 
of  1824  is  constitutional  in  its  for feitiut;  features^  says  to 
to  the  claimant,  ^^you  shall  not  recover,  your  land  shall 
be  forfeited,  unless  you  consent  to  pay  your  adversary 
for  certnin  iuiprovements  he  has  made  upon  it.^'  I  think 
the  claimant  might  reply,  *'  the  principles  of  your  con- 
stitution forbid  you  to  hold  such  language  to  me.  You 
propose  that  I  shall  pay  for  justice.  I  do  not  ask  it 
at  the  hands  of  your  courts,  but  if  you  have  the  right 
to  prescribe  a  rule  for  the  courts  where  I  apply  for  re- 
dress, I  deny  that  you  can,  without  violating  a  sahitary 
provision  of  the  constitution  under  which  you  act,  force 
upon  me  the  terms  you  propose.  Your  constitution  says, 
'  right  and  justice  shall  be  administered,  without  sak^ 
denial  or  delay.'  I  will  not  purchase  justice  by  paying 
for  improvements  which  the  highest  judicial  tribunal 
known  to  our  common  country,  has  decided  I  am  not 
bound  to  pay  for.''  It  seems  to  me,  that  it  is  nothing 
less  than  a  sale  of  jusUcey  to  require  the  man  who  seeks  it^ 
to  pay,  or  to  agree  to  pay,  a  sum  to  his  adversary,  which 
it  is  admitted,  under  the  view  I  am  now  taking,  he  is 
not  bound  by  law  to  pay.  In  this  light,  the  act  of  1824) 
makes  the  administration  of  justice  depend  upon  a  bar- 
gain, and  sells  justice,  not  for  a  bribe  paid  to  its  makers, 
but  for  a  consideration  to  be  paid  to  the  occupant.  Jus« 
tice  is  sold,  in  my  opinion,  within  the  meaning  of  the 
constitution,  whenever  any  thing  valuable  is  required  of 
either  of  the  parties  litigant  to  be  paid,  or  secured  to  be 
paid,  at  a  future  day,  as  a  condition  upon  which  their 
complaints  shall  be  heard,  and  their  controversies  decid- 
ed upon  their  merits.  I  would  not  embrace,  by  the  rule, 
tax  on  law  process,  or  any  thing  else  paid  or  secured. 
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when  provision  is  made  for  its  restoration,  or  an  equiv-     Fall  Term 
alent,  in  the  event  of  a  successful  termination  of  the  suit.        i »  3  3  • 
But  where  a  party  is  re<)uired  to  pay  in  order  to  get   Q^^ingg  et  td. 
justice,  and  the  sum  paid  is  to  be  lost  forever,  without  vs. 

a  possibility  of  indemnity,  it  amounts,  as  I  conceive,  to  —  ^  'v. 
an  inhibited  sale  of  justice.  The  tenth  section  requires, 
that  he  who  ^''desires  to  litigate  his  claim"  shall  file  his 
engagement,  under  hand  and  seal,  to  the  occupant,  stip*^ 
ulating  to  comply  with  the  act  of  31st  January,  1812, 
&c.  *^  before  suit  commenced,  or  before  judgment  ren- 
dered where  suit  has  already  been  commenced,"  to  wit, 

'  at  the  date  of  the  act  of  1824.  If  the  decision  of  the 
supreme  court  be  right,  the  act  of  1824  is  a  palpable  at* 
tempt  to  coerce  the  better  claimant  to  purchase  justicci 
and  it  prescribes  the  price  at  which  the  federal  courts 
are  to  sell  it.  I  have  heard  it  said,  that  the  clause  of  the 
constitution  which  prohibits  the  sale  of  juitice,  was 
merely  intended  to  operate  upon  the  judiciary,  and  to 
restrain  corrupt  practices  with  judges.  I  give  it  no  such 
limited  construction,  but  extend  it  to  all  the  depart- 
ments of  government,  and  would  enforce  it,  as  one  of 
those  great  fundamental  principles  essential  to  the  weU 
fare  of  society. 

I  proceed,  in  the  second  place,  to  consider  the  ques- 
tion upon  the  belief  that  the  supreme,  court  is  wrong. 
That  admission  may  induce  us  to  think  favorably  of  the 
motives  of  the  legislature ;  but  it  cannot  remove  my  ob- 
jections. Suppose  this  court  was  to  give  an  erroneous 
decision  greatly  beneficial  to  one  class  of  the  communi- 
ty, and  equally  prejudicial  to  another,  and  the  legisla- 
ture should  undertake  to  counteract  the  error,  by  put- 
ting those  whom  it  benefitted  upon  terms.  Imagine,  for 
example,  that  the  legislature  had  been  dissatisfied  with 
the  decision,  which  holds  the  assignor  responsible  to  the 
assignee,  upon  his  failure,  on  due  diligence,  to  collect 
from  the  obligor  ;  suppose  the  legislature  had  under- 

'  taken  to  obviate  the  effects  of  the  decision  and  error  of 
the  court,  by  enacting,  that  no  assignee  should  bring  suit 
upon  the  bond,  or  obtain  judgment  against  the  obligor, 
until  he  had  filed  a  release  to  the  a&ignor,  acquitting 

him  -of  all  responsibility — could  tli^  legislature  defeat 
63 
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Fall  Term  ^h^  effect  of  the  derision  by  «ich  an  act  ?  I  think  not 
1  a  3  3.  g^^^.^  ^  1^^  would  he  selling  juFtice  to  the  assignee,  if  he 
complied  with  the  art.  or  denvinsr  it  altogether,  if  he  rc- 
fnsed.  'The  price  paic?  for  a  judgment  atrainst  the  obli- 
gor, would  be  the  valne  of  the  release  to  the  assignor. 
In  the  case  stated,  the  legislature  might  chanire  the  ridey 
so  that  future  a<«signments  would  impose  no  obligation 
opon  the  assignor ;  but  surh  change  could  not  operate 
upon  vested  rights  under  previous  contracts.  These 
would  necessarily  be  disposed  of  according  to  the  er- 
roneous decision,  unless  the  court  abandoned  it.  The 
misfortune  in  the  case  of  our  occupant  laws,  is,  that  the 
legislature  of  Kentucky  has  no  power,  without  the  con- 
sent of  Virginia,  to  alter  the  rule  as  to  cases  which  maj 
hereafter  occur.  Ht*r  hands  are  tied  by  the  construction 
put  u|)on  the  compact  by  the  supreme  court.  Virginia 
has  refused  to  give  her  consent.  Under  these  circum- 
stances, revolMtion^  or  acquiesence  in  the  decision  of  the 
supreme  court,  are  the  alternatives  presented  to  Ken- 
tucky. And  whether  the  decision  be  right  or  wrongs 
cannot  change  or  effect  the  character  of  the  act  of  1834. 
But  again,  are  not  all  acts  of  the  legislature,  passed 
with  the  intention  to  frustrate  or  countervail  a  judicial 
decision,  and  not  to  change  the  law  as  it  may  operate 
on  new  cases,  encroarhments  upon  the  judiciary,  and 
usurpations  of  power  ?  *'  No-  person  or  collection  of 
persons,  being  of  one  of  the  departments  of  govern- 
ment, shall  exercise  any  power  pro^ierly  belonging  to 
either  of  the  others,  except  in  the  instances  hereinafter 
expressly  directed  or  permitted,"  is  the  language  of  the 
constitution.  The  legislatui*e  has  no  power  to  revise, 
annul,  or  counteract  a  decision  of  this  court,  much  less 
one  of  the  supreme  court.  If  the  law,  as  expounded  by 
the  judiciary,  is  not  consistent  with  the  public  will,  tt  is 
the  province  of  the  legislature  to  alter  it  in  regard  to 
new  cases  ;  but  the  legislature  has  no  power  to  say,  this 
or  that  judicial  sentence  is  erroneous,  and  therefore  we 
will  alter  it,  I  do  not  mean  that  the  opinions  of  the  ju- 
diciary are  too  sacred  for  legislative  investigation.  On 
the  contrary,  I  hold  that  the  legislature  may  investigate 
the  opinions  of  jtidges  with  a  view  to  render  them  rc^ 
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tponsihie  for  corruption^  by  impeachment,  or  for  igno-     ^^Al  Term 
rance^  by  address  and  removal.     Indeed,  I  think  every        i^ss. 
citizen  has  a  rij^ht  to  arraign  at  the  bar  of  pul)lic  reason.    Garnet  et  ai, 
'  every  judicial  opinion.     VVhat  I  mean  is  this,  that  ac*  ▼>• 

coriliiig  to  the  organization  of  our  government,  the  leg*  jyor  .^ 
islative  de|>artment  transcends  it  power  whenever  it  un* 
dertakes  to  thwart  or  counteract  the  judgment  or  decree 
of  a  court  of  com|)etent  jurisidiction.  It  cannot  do  this 
directly^  without  trampling  upon  the  constitutional  func- 
tions of  the  judiciary.  It  cannot  do  indirectly  that  which 
could  not  be  done  by, direct  action.  A  careful  examina* 
tion  of  the  act  of  1824,  has  satisfied  my  mind,  that  all 
its  provisions  for  forfeiting  lands  were  intended  to  thwart 
and  counteract  the  decision  of  the  supreme  court,  and 
are  so  far,  an  unconstitutional  interference  with  the  le- 
gitimate operations  of  another  department. 

I  have  endeavored  to  shew,  that  the  legislature  cannot 
constitutionally  forfeit  land,  because  the  owner  will  not 
clear  it,  or  build  houses  of  brick  or  stone,  or  ornament 
it  with  gardens,  &c.  Ac  &c.  If  I  am  right  in  that  po- 
sition, I  cannot  |)erceive  how  it  is  postsible  to  make  the 
forfeiture  constitutional  by  regarding  it  as  the  means  to 
accomplish  a  desirable  end.  i  do  ivot  subscribe  to  the 
doctrine,  that  the  end  will  justify  the  means,  either  in 
law  or  morals.  The  congress  of  the  United  States  have 
power  "  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  any  power  expressly 
granted."  The  congress  are  expressly  prohibited  from 
laying  a  tax,  or  duty,  on  articles  exported  from  a  state. 
Now,  it  would  be  strange  legii^lation,  and  palpably  un- 
constitutional, 1  think,  for  congress  to  tax  articles  ex- 
ported from  a  state,  assuming  as  a  justifN-atinn  for  so 
doing,  that  it  was  ntuisary  and  proper  to  raise  a  revenue. 
One  clause  of  the  constitution  cannot  thus  be  made  to 
overrule  another.  Effect  must  be  given  to  the  whole. 
So  if  it  be  unconstitutional  to  forfeit  lands  for  nonim- 
provement)  and  be  constttutional  to  pass  laws  securing 
compensation  to  occupants  for  their  improvements,  the 
unconstitutionality  of  the  forfeiture  cannot  be  got  over, 
upon  the  pretext  that  the  forfeiting  art  is  neress«ry  and 
proper  to  sustain  constitutional  laws  against  erroneous 
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Fall  Term    judicial  opinions.     The  protiihitipns  and  limitations  of 

^J.^^^       power  contained  in  all  our  consCitnlions  arc  but  mocke- 

Oaines  et  al,   1*1^9  if  they  ran  be  evadejtl  by  such  shallow  reasonini^. 

Bm?'  4        ^^^  legislature  could  not  constitutionally  enact,  that  the 

■ —  life  of  one  citizen  should  lie  offered  up  as  a  sacrifice,  if 

thereby  the  quarrels  of  nations  could  l>e  reconciletl,  and 
the  calamities  of  war  brought  to  an  end  The  end  will 
not  consecrate  the  means. 

I  shall  notice  one  idea  more  in  defence  of  the  act,  and 
only  one.  It  is  the  appetil  made  in  the  preamble  to  the 
sovereign  power  of  the  state.  I  do  not  admit  that  there  is 
any  sovereign  power^  in  the  Treral  meaning  of  the  terms, 
to  be  found  any  where  in  our  systems  of  |^6vernment. 
The  people  possess,  as  it  regards  their  gorerninents,  a  re* 
volutionary  sovereign  power :  but  so  loufir  as  the  govern- 
ments remain  which  they  have,  instituted,  to  establish 
justice  and  "to  secure  the  enjovment  of  the  right  of 
life,  liberty  and  property,  and  of  pursuinff  happiness  ;" 
sovereign  power^  or,  which  I  tak^  to  be  4he  same  thing, 
po/wet  mthoui  limitation,  is  no  where  to  !>e  found  in  any 
branch  or  department  of  the  government,  either  state 
or  national  ;  nor  indeed  in  all  of  them  put  together. 
The  constitution  of  the  United  States  expressly  for- 
bids the  passage  of  a  bill  of 'attainder,  or  ex  post  fac- 
to 2av,  or  the  granting  of  any  title  of  nobility,  by  tiie 
^  general  or  state  governments.     Hie  same  inurnment 

likewise  limits  the  powers  of  the  general  government 
to  tliose  expresl^ly  granted,  and  places  many  other  re- 
strictions upon  the  power  of  the  state  governments.— 
The  constitutions  of  the  different  states  likewise  contain 
>  many  prohibitions  and  limitations  of  power.  The  tenth 
article  of  our  state  constitution,  consisting  of  twenty 
eight  sections,  is  made  up  of  restrictions  and  prohi- 
bitions upon  legislative  and  judicial  power,  and  con* 
dudes  with  the  emphatic  declaration,  "  that  every 
thing  in  this  article  is  excepted  out  of  the  general  pow- 
ers of  govermnent,  and  shall  forever  remain  inviolate  ; 
and  that  all  laws  contrary  tliereto,  or  contrary  to  this 
constitution,  shall  be  void."  These  numerous  limita- 
tions and.  restrictions  prove,  that  the  idea  of  sooereigtir 
iy  in  government^  was  not  tolerated   by  the  wi«e  foun- 
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clers  of  our  systems.  ''  Sovereign  sUUe^^  arc  cabalistic 
words,,  n^t  understood  by  the  disciple  of  liberty,  who 
has  been  instructed  in  our  constitutional  schools.  It  is 
an  appropri&te  phrase  when  ap])lied  to  an  absolute  des- 
potism. I  firmly  believe,  that  the  idea  of  sovereign 
power  in  the  government  of  a  republic,  is  incompatible 
with  the  existence  and  i>ermanent  foundation  of  civil  lib- 
erty, and  the  rights  of  property.  The  history  of  man, 
in  all  ages,  has  shewn  the  necessity  of  the  strongest 
checks  upon  power,  whether  it  be  exercised  by  one 
man,  a  few,  or  many.  Our  revolution  broke  up  tiie 
foundations  of  sovereignty  in  government;  and  our  writ- 
ten constitutions  have  carefully  guarded  against  the 
baneful  influence  of  such  an  idea  henceforth  and  forever. 
I  cannot,  therefore,  recognise  the  appeal  to  the  sove- 
reignty of  the  state,  as  a  justification  of  the  act  in  ques- 
tion. Hence  1  conclude,  that  the  circuit  court  erred  in 
refusing  to  give  the  third  instruction  asked  for  by  the 
plaintiff,  and  in  giving  the  first  asked  for  by  the  de- 
fendant. 

The  third  instruction  given  on  the  application  of  the 
defendant,  was  correct.  Harvie  conveyed  the  entire 
tract  patented  to  him  to  Barrett  and  William  Duvall,  as 
tenants  in  common,  and  not  as  joint  tenants.  Barrett 
conveyed  his  moiety  to  Gaines.  Hie  declaration  con- 
tains a  joint  demise  in  the  names  of  Barrett  and  Duvall. 
It  contains  no  separate  demise  in  the  name  of  Duvall. 
As  the  title  was  traced  from  the  patentee  down  to  Du- 
vall and  Gfaines,  if  Duvall  could  not  recover,  the  in- 
struction was  correct.  That  he  could  not  recover  upon 
a  joint  demise,  being  but  a  tenant  in  common,  is  too 
well  settled  by  authority  to  be  disturbed  or  <liscussed. 
See  InnisSfc.  vs.  Craviford^  4  Dibb^  241  ;  Miller  ^c.  vs. 
Hoy  ^c.  lb.  668. 

As  there  could  be  no  recovery  except  on  thq  demise 
in  the  name  of  Gaines,  the  enquiry  whether  DuvalFs  in- 
terest had  been  forfeited  for  a  failure  to  pay  taxes,  or  to 
list  it  for  taxation,  was  entirely  irrelevant,  and  only 
served  to  incumber  the  case,  I  therefore  deem  it  useless 
to  notice  the  instructrons  on  either  side  upon  that  sub- 
ject. 


Fail  Terhi 
1833.    . 

Gdines  et  al. 

V8. 

Buford. 


A  tenant  io 
oommon  cun-^ 
not  recover  np- 
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It  lias  heen  insisted,  that  if  the  circuit  court  erred  in 
deciding  one  or  more  points  of  law,  nil!  there  should 
Ite  no  reversal,  l)ecau!;e  it  is  clear,  that  Biiford  was  pro- 
tected by  the  settlement  and  residence  of  his  tenants  on 
the  land  for  seven  years  before  suit  was  instituted.  Bu- 
fonPs  protection  by  the  statute  of  limitations  de|)euded 
upon  the  testimony.  The  jury  were  the  proper  judges 
of  the  facts.  I  cannot  tell  wliat  influence  the  errone** 
ous  instructions  of  the  court,  relative  to  the  act  of  1824* 
may  have  had  upon  the  minds  of  the  jury.  Therefore, 
I  am  for  reversing  the  judgment  and  givinn^  a  new  trial, 
upon  which  the  forfeiture  contemplated  by  the  act  of 
1824  shall  not  prejudice  the  plaintiff. 

I  hdve  detected  no  error  in  the  instructions  given  in 
relation  to  the  settlement  and  residence  of  Buford's  ten- 
ants. 

It  is  therefore  considered  by  this  court,  that  the  jqdg* 
ment  of  the  circuit  court  lie  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  triaK  upon  which  the  act  of 
1824,  so  far  as  it  purports  to  forfeit  the  title  of  6aineS| 
for  nonimprovement,  must  lie  disregarded,  and  in  other 
respects,  tlie  trial  conducted  in  conformity  to  this  opin- 
ion. 


Juda^e  Nicho- 
las* Opinion. 


Judge  Nicholas  :— The  only  question  presented  in 
this  case,  upon  which  I  care  to  make  any  comment,  is, 
wliether  the  title  of  Gaines  to  the  land  in  contest,  was 
forfeited  to,  and  vested  in,  the  commonwealth,  by  rea- 
son of  his  noncompliance  with  the  requisitions  of  the 
eighth  section  of  the  act  of  January,  1824,  a  noncompli* 
ance  with  which  by  the  1st  of  August,  1825,  is  therein 
declared, to  forfeit  all  title  (o  land  in  this  state,  and  im- 
mediately vest  the  same  in  the  commonwealth,  without 
judgment,  or  oflice  found. 

The  whole  question  turns  upon  the  power  of  the  leg- 
islature so  to  ^^-^*'  '  his  title;  for,  if  the  power  eiists, 
there  is  no  doubt  it  has  been  exercised. 

The  power  cannot  be  claimed  on  the  ground  of  an 
original  condition,  attached  to  the  grant  of  the  land 
from  Virffinia,  that  it  should  be  improved  within  any 
prescribed  time.     There  was  no  such  condition  express 
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or  implied  ;  nor  is  there  any  reasonable  pretext  for  con-     Pail  Term 
tending  that  there  was.     Neither  can  it  with  propriety        is 33. 
be  said,  that  any  act  of  t lie  governments  of  Virginia  or    Qaims  et  al 
Kentucily  has  added,  since  the  issuing  of  tlie  patent,  or  vs. 

could  have  added  any  such  condition  to  it.     The  paten- y&i^'  . 

tee  having  heid  the  title  free  from  any  such  condition 
at  the  time  of  the  adoption  of  the  federal  constitution^  no 
act  of  either  guverinuent,  or  of  both  of  them  combined, 
could,  thereafter,  superadd  that,  or  any  other  new  term, 
to  the  contract  growing  out  of  the  patent,  without  the  as- 
sent of  the  patentee.  The  federal  constitution,  at  its 
adoption,  riothed  the  contract  with  an  inviolable  sanc- 
tity that  could  not  be  infringed  by  any  legislation  of  ei- 
ther of  the  states,  or  by  any  compact  thereafter  entered 
into  between  them.  For  nothing  can  he  better  settled 
by  authority  than  thai  an  executed  contract,  such  as  a 
grant,  comes  as  fully  within  the  constitutional  protec- 
tion, as  any  executory  contract,  and  that  it  makes  no  dif- 
ference that  a  state  is  one  of  the  parties  to  the  contract. 

If  the  act  in  question  be,  as  it  is  asbuuied  in  argu- 
ment to  be,  a  mere  naked  resumption  of  the  land  by  the 
state,  or  a' simple  declaration  that  the  title  should  be 
taken  from  the  claimants  and  vested  in  the  state,  there 
can  be  no  dispute  that  it  falls  directly  within  the  inhibi- 
tion against  laws  impairing  the  obligation  of  contracts. 
It  would  be  a  violation  of  the  contract  of  the  plainest 
and  most  palpable  iharacter.  Or  if,  as  is  contended, 
the  patent  gave  the  patentee  such  perlect  and  absolute 
dominion  over  the  land,  as  took  from  the  common- 
wealth all  power  of  theieatter  controlling  him  as  to  itfl 
use,  or  nonuser,  or  the  mode  of  its  use,  then  it  must  al- 
so be  conceded,  that  the  act  impairs  the  obligation  of 
the  contract,  by  attaching  terms  and  conditions  to  the 
enjoyment  of  the  property,  from  which  the  patentee 
was  exempt  by  the  stipulations  of  the  original  grant. 
Sut  I  do  not  feel  prepared  to  treat  the  act  as  any  such 
mere  arbitrary  resumption  of  the  title,  or  to  concede  that 
the  patent  carried  with  it  any  such  absolute  surrender  of 
the  commonwealth's  ulterior  right  of  dominion  over  the 
land.  The  act  enjoins  upon  the  proprietors  of  all  land 
daimtf  within  the  state,  by  a  named  day,  to  make  mani- 
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Test  and  knit  their  claims  to  the  soil,  by  making  the  im- 
provement therein  prescribed  ;  and  on  failure  therein, 
forfeits  all  such  claims  to  the  commonwealth.  I  am  not 
prepared  to  say  that  it  was  a  part  of  the  terms  of  the 
contract,  either  express  or  implied,  that  the  leeislature 
should  never  pass  such  a  law,  or  that  the  land  granted 
should  perpetually  remain  exempt  from  forfeiture,  for 
the  violation  by  its  proprietor  of  any  of  the  penal  enac- 
tions of  the  state,  or  that  there  was  any  implied  condi- 
tion appended  to  the  contract,  that  will  prevent  the  gov- 
ernment in  all  time  to  come,  from  controlling  the  pro- 
prietor of  the  lanti  in  its  use  or  nonuser,  or  in  the  mode 
of  its  use.  That  doctrine  would  carry  us  a  great  way. 
Flow  far  it  would  carry  us,  it  is  impossible  at  once  to 
foresee.  The  mind  cannot,  at  a  single  effort,  cast  itself 
over  the  whole  circumference  of  its  extension.  It  is  not 
sufficiently  clear  to  my  mind,  that  it  will  not  ^o  far 
enough  to  cripple  and  curtail  powers,  that,  are  essential 
and  indispensable  to  all  governments.  The  doctrine 
should  be  approached  and  handled  with  great  caution 
and  circumspection.  Accor<ling  to  my  view  of  the  sub- 
ject, the  question  to  be  decided,  can  be  disposed  of  with- 
out  determining  that  point ;  and  I  shall,  therefore,  for- 
hc'AT  to  express  any  positive  opinion  upon  it. 

Conceding  that  the  act  in  question  ^oes  not  impair  the 
obligation  of  the  contract,  there  is  still  left  an  important 
and  most  difficult  question  :  that  is,  whether,  under  the 
constitution  of  Kentucky,  the  legislature  has  the  power 
of  denouncing  forfeiture  as  the  penalty  for  not  improv- 
ing land.  It  is  a  question  about  which  different  opin- 
ions may  well  be  entertained.  There  are  clauses  of  the 
constitution,  taking  the  compact  with  Virginia  as  a  part 
of  it,  which  have  a  strong  bearing  both  ways.  The  ctise^ 
however,  does  not  necessarily  require  a  decision  of  that 
question  either.  My  opinion  of  the  effect  of  the  act 
upon  Gaines^  title  is  made  up  on  other  and  different 
grounds. 

To  escape  the  objection  that  the  act  is  a  violation  of 
the  contract  growing  out  of  the  patent  from  Virginia,  it 
is  indispensible  that  the  act  should  be  treated  as  enjoining 
a  duty  on  land  proprietors,  and  then,  for  the  fidlure  to 
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perform  that  duty,  prescribing  the  penalty  of  forfeiture,     ^»'^  Terra 
as  a  mode  of  eivforiing  obedience  to  the'letrislHtive  com-        *  *^-*-5- 
mand.      It  is,  therefore,  a  Jugldy  penal  law  ;  and  if  the   Gaines  et  al 
power  of  the  lea islcV lire  to  prescribe  stu;h  a  penalty  for        d  7*- j 

such  an  offence  be  conceded,  it  is  still  very  material  to  ■•  ■ — 

eiupiire,  whether  the  manner  in  which  it  is  attemjited  to 
be  enforced,  is  allowed  by  the  federal  and  state  consti- 
ttitians.  This  court  ha?  l)pcn  coin[)elle(K  on  several  oc- 
casions, to  denv  the  valid  it  v  of  Ic^iglative  enactments,  ,  ^ 
because  of  their  heint;  attempts  to  exercise  admitted 
powers  in  an  nnconsMtntionnl  jnanner. 

If  the  title  of  Gaines  ha^  passed  to  the  state,  it  did  so 
on  the  2nd  of  Aii^rnst,  1825,  hy  the  mere  force  and  effect 
of  the  words  of  the  act  of  1824.  The  question  is,  could 
the  art  so  pass  the  title  ? 

By  an  article  of  the  Kentucky  constitution,  which  is 
the  foundation  of  the  whole  superstructure,  the  powers 
of  government  are  divided  info  three  distinct  depart- 
ments, and  confided  to  separate  bodies  of  magistracy  : 
those  which  are  lej^islative  to  one,  those  which  are  exec- 
utive to  another,  and  those  which  are  judiciary  to  a 
third,  with  a  declaration  that  no  person  or  persons  be- 
ing of  one  of  those  departments  shall  exercise  any  pow 
or  pro|)erly  belons^ing  to  either  of  the  others.  It  is  of 
the  last  importance  to  the  purity  of  our  institutions,  that 
this  division  of  powers  should  he  preserved,  and  this 
barrier  ac^ainst  the  encroachment  of  one  department  upon 
another  should  he  properly  kept  up.  Will  it  not  be 
broken  down,  if  the  act  of  1824  is  permitted  to  divest 
Gaines  of  his  property,  and  give  it  to  the  state  without 
any  judicial  proceeding  against  him — without  any  judi- 
cial condemnation  for  the  alleged  offence,  and  without 
even  an  office  fourtd  ^ 

At  common  law,  where  lands  were  forfeited  for  any     • 
offence  hy  the  owner  again>t  the  laws  of  so<ietv,  no  title 
vested  in  the  sovereign  until  conviction  ;  and  e\en  afiev 
conviction,  his  title  was  conside  ,ed  as  inchoate  o  Iv,  un-  i 

til  office  found.  3nch  also  was  the  rule,  a**  a^  ted  on  hy 
£nglish  courts,  where  the  forfeiture  was  prescribed  by 
an  act  of  parliament.  It  is  true  that  (  arliauieiit  n;ight, 
in  its  omnipotence,  dispense  with  a  conviction  and  of. 
64 
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^^^^^.^       nn  art  woiil<l  ronstitiite  only  an  extrHor- inarv  exception 

Gaines  et  al.   to  tlie  general  rule.    The  iinironn  prnMire  in  the  ordina- 

Buford        ^y  r»f»e,  for  rentnriej*,  poin»B  out  anddis  n  initiates  with 

iliifB  lent  distinrtne<!s  the  houndarv  litie  between  leirisla- 

lion  and  adjudication  on  this  subject,  as  it  mn«t  have 

been  understood  bv  the  framers  of  the  constitution. 

To  enjoin  what  shall  lie  done,  and  What  left  undone, 
and  to  serure  obedienre  to  the  injunction  bv  prescribing 
appropriate  jienalties,  belonjrs  exrinsively  to  legislation. 
To  ascertain  a  violation  of  smh  injunction,  and  inflict 
the  penMty,  belongs  to  the  judicial  functions.  To  coin- 
mand  the  improvement  to  be  made,  and  declare  forfeit- 
ure of  title  as  the  penalty  for  failin?  to  make  it,  in  the 
manner  they  are  done  by  the  act  of  1824,  is  pure  leiris- 
lation.  To  ascertain  that  Gaines  had  not  made  the  re- 
<|uired  imT»rovement,  and  thereupon  condemn  bis  title 
as  forfeited  to  the  state,  belong  not  properly  to  legisla- 
tion, but  to  adjudication. 

The  sixth  section. of  the  tenth  article  of  the  constitu- 
tion savs,  the  ancient  mode  of  trial  by  jury  shall  be  held 
sacred,  and  the  right  thereof  remain  inviolate.  To  what 
class  of  cases  does  this  apply,  and  where  is  this  right  to 
remain  inviolate,  if  it  be  not  where  the^itiVen  is  pur- 
sued for  an  infraction  of  the  penal  laws  ?  What  law  is 
so  penal,  excepting  those  affe«  ting  li<c  and  liberty,  as  this 
which  forfeits  a  man's  real  estate-— which  takes  from 
dines,  for  a  single  omission  of  duty,  twelve  thousand 
acres  of  land  } 

The  tenth  section  o^  the  same  article  provides,  that, 
in  all  criminal  prosecutions,  the  accused  hath  a  right  to 
,be  heard  by  himself  and  counsel ;  to  demand  the  nature 
and  cause  of  the  accusation  against  him  ;  and,  in  prose- 
cutions by  indictment  or  information,  a  speedy  public 
trial,  by  an  impartial  ]urv  of  the  vicinage :  and  thai  he 
shall  not  he  deprived  of  his  life,  liberty  or  property^  unless  by 
thejwJfrment  of  his  peers  or  Ike  law  of  the  land.  D«>es  not 
this  clause  require,  that  for  every  offence  which  incurs 
so  heavy  a  penalty  as  the  forfeiture  of  a  man's  estate,  he 
should  be  publicly  prosecuted,  and  not  liable  to  con- 
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'  demnation,  anless  by  the  judgment  of  his  peers,  in  a  due 
and  regular  course  of  legal,  judicial  proceeding. 

The  clause  is  almost  a  literal  transcript  from  an  arti- 
cle of  magna  charta^  which  has  uniformly  received  that 
construction.  Lord  Coke,  2  Inst  50,  gives,  as  the  set- 
tled construction  and  true  meaning  of  the  words  ^^  or  iy 
the  hw  of  tke  land^^^  in  magna  charta,  ^'  without  due  pro- 
cess of  law,  so  that  no  man  be  taken,  imprisoned,  or  put 
out  of  his  freehold,  without  due  process  of  law  ;  that  is, 
by  indictment  or  presentment  of  good  and  lawful  men, 
&,c.  &c."  ^^  Against  this  ancient  and  fundamental  law>'' 
says  he,  '^  I  find  an  act  of  parliament  made,  that  justices, 
(without  any  finding,  or  presentment  of  twelve  men^) 
upon  a  bare  information,  should  have  power  to  hear  and 
determine  all  offences  committed  against  any  statute.  By 
color  of  which  act,  shaking  this  fundamental  law,  it  is 
not  credible  what  horrible  oppressions  and  exactions,  to 
the  undoing  of  infinite  numbers  of  people,  were  commit- 
ted by  Richard  Empson  and  Edmund  Dudley,  being  jus- 
tices of  the  peace  throughout  England^"  Such  also,  is 
the  signification  given  to  tl;e  words,  the  law  of  tite  land^ 
by  the  most  eminent  American  jurists.  See  2  Kent^$  Com, 
10  ;  3  Story^s  Commentaries  on  the  Constitution^  66 1>  and  I 
Tuck.  Blk  304. 

In  the  case  of  Ely  vs.  Thompson^  3  JIfar.  74,  it  is  inti- 
mated, that  (his  clause  of  the  constitution  contemplates 
more  kinds  of  public  or  criminal  prosecutions  than  those 
which  are  carried  on  by  indictment  or  information.  But, 
as  is  there  said,  it  evidently  secures  the  right  of  being 
heard,  of  obtaining  the  nature  and  cause  of  the  accusa- 
tion, and  of  confronting  the  witnesses,  in  any  mode  of 
prosecution,  for  any  ofience  or  crime  against  society.  In 
Enderman  vs.  ^hby^  Pr.  Dec.  65,  it  was  decided,  that  the 
act  of  1193,  prohibiting  traffic  with  slaves,  and  author- 
izing the  owner  to  recover  four  times  the  value  of  the 
thing  bought  or  sold,  was  unconstitutional,  because  it  did 
not  secure  the  accused  in  his  right  of  trial  by  jury.  In 
Carson  vs.  CommontceaUhj  1  JIfar.  290,  it  was  held,  that 
ttie  county  courts  could  not  inflict  the  fine  and  treble 
tax,  authorized  by  the  act  of  t^lO,  for  giving  in  a  false 
IiBt  ef  taxable  property,  because  the  constitution  secured 
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Oaines  et  ol. 

vs. 

Bufard. 


to  the  party  his  trial  by  jary,  he  havini;  had  a  right  io 
it,  as  the  law  stood  at  the  adoption  of  the  const  it  iitioo. 
And  in  Otds  vs.  Comnumwea&hy  S  Mar.  461  ^  it  was  held 
that  a  person  prosecuted  for  failing  to  give  in"  a  list  of 
taxable  property,  was  under  the  protection  of  this  clause 
•f  the  constitution,  and  entitled  to  be  heard  by  himself 
and  counsel. 

It  would  seem,  therefore,  not  merely  from  the  appa- 
rent import  and  spirit  of  the  constitution,  but  from  the 
settled  construction  given  to  its  language  by  these  con- 
curring authorities,  that  Gaines  was  entitled  to  a  hearing, 
and  some  mode  of  trial  by  a  jury,  before  his  proi>erty 
could  be  taken  from  him  for  this  alleged  violation  of  law» 
in  failing  to  make  the  required  improvement. 

The  forfeiting  act  passed  in  January,  1824,  and  the 
improvoment  was  required  to  be  made  on  or  before  the 
1st  of  August,  1825.  At  both  periods,  the  land  iu  con- 
test was  in  the  adversary  possession  of  Buford.  It  is 
believed,  that  no  degree  of  diligence  would  have  ena- 
bled Gaines  to  have  got  into  possession  under  a  judg- 
ment in  ejectment,  and  made  the  required  improvement 
within  those  periods,  provided  the  case  had  been  ap- 
pealed to  this  court.  If  this  be  the  fact,  then  the  act  is 
obnoxious  to  censure,  as  repugiiant  to  the  spirit  of  that 
clause  of  the  constitution  which  prohibits  the  {lassage  of 
€x  post  facto  laws.  Prior  to  this  act,  there  was  no  law 
requiring  the  improvement  to  be  made  or  prescribing  a 
penalty  for  not  improving.  If,  then,  sufficient  time  was 
not  allowed  Gaines  to  turn  the  occupants  out  of  posses- 
sion by  due  course  of  law,  and  make  the  required  im- 
provement, it  was  the  same  to  him,  in  effect,  as  if  the 
act  had  allowed  only  a  day,  or  no  time  at  all,  for  making 
it.  An  act  of  the  latter  description,  though  it  might  not 
fall  literally  within  the  definition  of  an  ex  post  facto  law, 
yet  it  would  come  fully  and  completely  within  the  rea- 
son and  policy  of  the  inhibition  against  the  passage  of 
such  laws. 

The  prohibition  of  the  federal  constitution  against  the 
passage  of  hills  of  attainder,  is  also  deemed  to  have  an  ifn* 
portant  bearing  on  this  question. 
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Bills  of  attainder  <ire  said  by^  Woo(le:»oii,  in  liis  lectures, 
to  he  acts  of  the  supreme  power,  pronouiiciii£r  capital 
sentences,  where  the  leffislalure  assumes  judicial  inagis-- 
tracy  ;  atid  bilh  of  pains  and  penalties  those  whicli^  inflict 
milder  punishments.  But  it  is  tielieved  that.  ^7/  of  at- 
tainder is  a  generic  term,  comprehending  both  descrip- 
tion of  acts.  Such,  at  least,  is  l)elievcd  to  be  its  true 
signification,  as  used  in  our  constitutions.  Thus  it  is 
said  by  the  supreme  court,  in  Fletcher  vs.  Pecked  Crunch^ 
138,  ^'  a  bill  of  attainder  may  affect  the  life  of  an  indi- 
vidual, or  may  confiscate  his  property,  or  both."  So 
also,  it  is  said  by  Judge  Tucker,  in  his  edition  of  Bluclv- 
stone,  volume  i,  paj^e  292,  ^'  hills  of  attainder  are  legis- 
lative <acts,  pasi^ed  for  the  special  purpose  of  attainting 
partkmlar  individuals  of  treason,  or  felony,  or  inflicting 
pains  and  penalties  beyond  or  contrary  to  the  common 
law.''  That  the  term  should  be  received  in  the  large 
sense  thus  siven  to  it,  is  consonant  with  the  true  repub- 
lican character  of  our  institutions.  A  condemnatory 
act  of  the  legislature  inflicting  upon  an  individual,  or 
class  of  individuals,  pains  and  ])enaltics,  is  as  much 
within  the  reason  of  the  prbliibition,  as  if  it  inflicted 
capital  punishment*  They  arc-  both  equally  ho:>tile  to 
the  principles  of  civil  liberty  and  the  spirit  of  our  writ- 
ten constitutions.  They  are  equallv  en«»ines  of  tyranny 
and  oppression,  and  equally  unsuited  to  the  government 
of  a  free  people. 

Understanding,  then,  the  term  bill  of  attainder  as  em- 
bracinsr  bills  of  pains  and  penalties,  the  act  in  question 
would  seem  to  fall  un<!er  this  inhibition.  That  it  is  a 
highly  penal  law,  inflicting  a  most  sfrievous  penalty  for 
the  omission  of  the  thini;  commanded  to  l)c  done,  is  l>c* 
yond  dispute.  But  it  is  not  the  weight  of  the  penalty, 
nor  the  character  of  the  offence,  that  makes  it  a  bill  of 
attainder.  But  it  is  the  confiscation  of  the  property  of 
individuals,  which  it  attempts  to  ipake,  l>efore  any  con- 
demnation, and  without  any  condemnation,  for  the  of- 
fence designated,  either  in  persfnam^  or  in  rem.  \Vhen 
the  state  riehtfully  acquires  the  property  of  a  citizen 
by  forfeiture,  it  is,  as  the  punishment  annexed,  by  law, 
to  some  illegal  act,  or  negligence  of  its  owner.     That 
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Pall  Term     the  legislature  may  make  the  art  or  omission  illesa!,  and 

I8  3n.        prescribe  forfeiture  as  the  penalty,  is  admitted.     But  it 

Oatnes  et  al   1^  denied<that  it  can  of  itself  inflict  the  punishment.   So 

v«-  far  as  the  act  in  question  undertakes  to  divest  the  title 

i — • —   ont  of  Gaines,  and  vest  it  in  the  state,  it  is  a  legislative 

infliction  of  the  peni^lty,  it  is  an  assumption,  to  that  ex- 
tent, of  judicial  mairistracv,  without  affordins  the  accus* 
cd  the  benefit  of  those  forms  and  {riiards  of  trial,  which 
are  his  constitutional  right,  whenever  he  is  sought  to  1)C 
punished,  either  in  hi??  person,  or  by  forfeiture  of  his 
profieHy,  fof  alleged  violations  of  the  penal  enactions  of 
the  state. 

The  leirii=^Iature  mav,  no  doubt,  make  a  foffeiture  re- 
late back  from  the  time  of  conviction,  anti  take  effect 
from  the  time  of  the  offence  committed  *  but  this  power 
by  no  means  necessarily  carries  with  it  the  right  to  su- 
percede the  necessity  of  a  conviction,  in  order  to  make 
the  forfeiture  take  effect.  The  right  to  forfeit  is  an  in- 
cident merely  to  the  power  to  punish  guilt.  Without 
the  guilt,  the  forfeiture  cannot  be  incurred.  The  gnilt 
cannot  be  ascertained  by  the  legislature,  nor  otherwise 
than  by  a  direct  criminal  procedure  of  some  sort,  and  a 
judicial  determination  thereon. 

Bills. of  attainder  have  generally  designated  their  vie- 
•   tims  by  name  ;  but  they  may  do  it  also,  by  classes,  or 
bv  general  def^criptioii  fitting  a  multitude  of  persons.- 
'  Either  mode  is  equally  liable  to  moral  and  constitution* 

al  censure.  Thev  have  jrenerally  been  applied  to  puw- 
ish  offences  already  cofnmitted  ;  but  they  have, been, 
and  mav  be,  applied  to  the  punishment  of  those  thereaf- 
ter to  be  committed,  or  for  crimind  omissions  thereaf- 
ter incurring.  A  bill  of  attaiufler  is  not  necessarily  an 
ex  post  fa  do  law.  A  British  art  of  parliament  might  de- 
clare, that  if  certain  individuals,  or  a  class  of  individu- 
als, failed  to  do  a  given  act  bv  a  named  <lay,  they  should 
be  deemed  to  be,  anil  treate<l,  as  convicted  felons  or  trai- 
,  tor«.  Such  an  act  come«  preci^elv  within  the  definition  of 
a  bill  of  attainder,  and  the  En'riisb  courts  would  enforce 
it  without  indictment  or  trial  bv  furv  ;  the  prisoner 
when  brought  to  the  bar,,  being  merely  a«ked  what  he 
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has  to  allege  why  execution  ahoiiki  not  be  awarded  »•     Fair  Term 
gainst  him.  vlt^ 

It  is  unnecessary  to  say  whether  either  of  the  several   Gaines  et  al. 
clauses  of  the  constitution  referred  to,  would,  singly,-  be        »  7*  j 

snfllicient  to  invalidate  the  act;  and  I  do  not  wish>  there-  • ^^-^-^ — 

fore,  to  he  understood  as  saying  that  either  of  them  \ 
would.  But  that  some,  or  all  of  them  together,  do  in- 
validate it,  I  feel  no  doubt.  They  all  tend  to  shew  that 
the  legislature  cannot,  in  this  mode,  by  any  mere  act  of 
jts  own,  divest  a  citizen  of  his  property.  They  consti- 
tute together,  in  letter,  spirit  and  general  scope  of  poli- 
cy, a  mass  of  obstacle  to  the  divestiture  of  Gaines*  title, 
in  the  manner  cohtemplnted,  which  to  my  mind  is  per- 
fectly insurmountable,  and  which  comfiels  me  to  concur 
in  sayins  the  title  is  still  in  him,  and  that  the  act  of  1824 
is  PQ  obstruction  to  his  recovery. 

It  is  no  satisfa<  tory  answer  to  these  suggestions,  that 
the  qtiestion  of  forfeiture  is  adjudicated  upon  by  a  court 
of  ju«tice,  and  that  Gaines  has  had  a  public  trial,  before 
a  jury,  in  this  action  of  ejectment.  He  was  there  de- 
fendinff  no  plaint  of  the  commonwealth  ;  there  was  no 
accusation  against  hjm.  at  the  instance  of  the  common- 
wealth, of  which  be  was  notified,  and  called  upon  to  de- 
fend ;  nor  was  the  jury  sworn  to  try  an  issue  between  '  ' 
fhem.  It  was  no  prosecution,  ^^  carried  on  in  the  name 
and  by  the  authority  of  the  commonwealth  of  Ken- 
tucky." The  question  of  forfeiture  and  divestiture  of 
title  came  up  collaterally  only.  It  was  used  as  part  of 
the  defendant's  case,  to  shew  that  the  plaint ifTs  title  had 
theretofore,  before  the  institution  of  the  suit,  passed 
from  him  and  vested  in  the  commonwealth.  'I  he  for- 
feiture was  the  result  of  nothing  done  in  that  suit.  The 
verdict  apd  judgment  formed  no  condemnation  upon 
-  which  to  base  it,  and  from  which  it  could  follow  as  an 
incident.  They  were  themselves  but  the  result  of  a  for- 
feiture theretofore  incurred,  and  of  a  divestiture  of  title 
which  had  theretofore  taken  place.  The  court  and  jury 
were  not  a  mean  for  carrying  into  effect  what  tlie  legis- 
lature had  commanded,  but  acted  upon  what  it  was  sup- 
posed the  legislature  of  itself  had  already  done.  The 
title  passed  from  Gaines  on  the  second  of  August,  182d« 
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Fall  Term     Jong  before  this  trial,  or  it  is  still  in  bim.     If  tbe  act  of 

I  S3 3*        itself  could  ilivest  him  of  his  title,  it  was  competent  for 

Raines  el  al.   *''®  legislature  to  have  directed  it  to   be  regranted  to 

V0'  another  |)crson,  and  that  person  could,  upon  tbe  title  so 

i^^ —  acquired,  have  evicted  Gaiites,  provided  be  b^d  subse- 

quentlv  obtained  the  po'i^esi^ion,  with  the  >ame  propriety 
that  the  statutory  forfeiture  can  now  be  relied  upon  to 
defeat  his  recovery. 

Nor  will  these  suggestions  be  answered,  by  the  obvi- 
^  ons  difficulty,  if  not  impracticability,  of  enforcing  the 
forfeitures  by  direct  criminal  proceeding  against  such  a 
host  of  unknown  ^ui  unascertainable  delinquents.  If 
the  power  attempted  to  be  assumed  is  a  wholesome  one, 
and  was  wisely  and  equitably  exerted  in  the  given  in* 
stance^  it  will  be  matter  of  regret  that  other  and  higher 
considerations  induced  the  framers  of  tbe  constitution 
to  withhold  from  the  legislature  the  power  of  giving 
such  wholesale  and  summary  retlrefs.  If,  on  the  contra* 
ry,  the  existence  of  such  i>ower  would  be  noxious  to  tha 
common  weal,  and  its  exercise  in  this  instance  was  op- 
pressive, unwUe,  uneqpal  and  unjust,  then  it  will  be 
matter  for  congratulation,  that  the  wisdom  of  the  con- 
stitution has  secured  the  community  against  such  exten* 
sive  oppression,  and  that  the  very  extent  of  tbe  evil  in- 
tended, .is  of  itiielf  a  security  a/^aiiist  its  yierppt ration. 
Men  will  rejoice,  or  regret,  on  this  $4ibject,  according  to 
their  different  views  of  the  ivisdoin  and  justice  of  this 
act.  But  with  that  we  have  nothing  judicially  to  do. 
We  must  test  its  validity  without  regard  to  the  presence 
or  absence  of  those  qualities 

Bv  the  tenth  section  of  the  act  of  1824,  the  plaintiff 
or  claimant  is  allowed  to  avoid  the  whole  effect  of  tbe 
forfeiture  denonnt^ed  in  the  preceding  sections,  provided 
he  will  file  an  agreement  to  abide  by  and  confortn  to  the 
occupant  laws  ;  and  by  a  settled  course  of  decision  io 
this  court,  the  occupant  laws  referred  to  in  the  tenth 
section,  are  none  of  them  infractions  of  the  constitution, 
the  decision  of  the  supreme  court  in  -the  case- of  Green 
\s,  Biddh  to  the  contrtyy  notwithstanding.  It  may, 
therefore,  be  asked,  cm  bono  declare  the  law  uncon*- 
stitutional,  at  the  instance  of  a  perverse  litigant^  who 
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could  have  shielded  himself  from  its  whole  effects,  by     Fall   Terra 
merely  agreeing  lo  do  what  lie  would  equally  have  been        «  ^33. 
bound  to  do  whether  he  made  such  agreement  or  not.    Gaines  et  al. 
If  the  act  had  feimjjly  rec(uired  such  ac^i  eement  to  be  filed  vs. 

before  suit  brought,  under  the  peimhy  ol  dismissal,  or  "^?-^.  '  ■ 

refusal  to  affofd  relief,  ihere  wotdd  have  been  uiuch  dif- 
ficulty in  making  out  any  satisfactory  reasons  for  refus- 
ing it  obedience.  The  o!)jection  that  what  it  required 
was  idle  and  useless,  wotdtl  amount  to  nothing  on  the 
question  of  its  validity.  It  would  require  from  him  the 
surrender  of  nothing  of  value  that  was  his.  For  it 
would  be  a  most  uncauonical,  illegal  surmise^  that  his 
privilege  of  carrying  the  case  to  the  supreme  court,  and 
the  chance  of  his  oMaining  there  a  decision  against  the 
Validity  of  the  occupant  laws,  wat^  of  any  value.  Those 
laws  are,  or  are  not,  constitutional.  As  th^y  jnow  are, 
the  ojie  or  the  other,  so  they  must  remain.  The  decis- 
ions of  this  court,  since  that  of  Green  vs.  Biddk^  went 
upon  the  hypothesis  of  its  being  improvident,  ill-advis- 
ed, and  that  it  must  be  taken  back  whenever  the  point 
is  again  presented  to  the  supreme  court.  Upon  any  oth- 
er hypothesis,  the  whole  course  of  the  later  decisions  of 
this  court  upon  that  subject,  are  entirely  unwarranted 
and  indefensible.  It  is,  therefore,  an  inadmissible  sur- 
mise, for  any  purpose  of  administrative  justice,  to  sup- 
pose the  supreme  court  ever  will  do  otherwibe  than  af- 
firm those  laws  as  constitutional. 

But  the  scope  and  effect  of  the  act  of  1824,  is  not  con- 
fined to  a  refusal  of  relief,  in  any  suit  to  be  brought,  un- 
less the  claimant  will  make  the  agreement  to  abide  by 
the  occupant  aws«  It  does  not  aim  to  effect  its  ends 
by  any  such  process.  It  denounces  a  forfeituie  and  con- 
fiscation of  title,  for  (ailing  to  improve,  and  if  aUov\ed 
to  take  effect  in  that  way,  it  will  forever  bar  and  pre- 
clude the  plaintiff  from  any  future  action,  though  he 
might  be  willing  to  make  the  agreement  as  required. 
As  it  cannot  take  effect  in  that  way,  it  must  be  held  in- 
operative, both  upon  his  title  and  his  suit. 
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Cbavckby.    Johnson  and  Others  atruinst  Fuquay  and 

Others. 

[Mr.  Firtle  for  Plaintiffs  ;  Mr.  Crittenden  for  Defendants.] 

'  F&OM  THE  Cx&CUIT   CoiTRT  VOR  ObXO   CoVKTT. 

yovember  4.  Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

If  an  adfi|inis-  OcoRGE  Bell,  in  1809,  wnn  appointed   ndminisitralor  of 

tribati™n*'^*and  J«>«P*»  P^^'iav,  dercawl,  and  grave  hond,  with  John!:oa 

debti* appear,  he  and  Snnith  as  his  finreties.     He  was  afterwards,  in  1810^ 

den^^tnr^in  }w  appoint«<^  guardian  to  Fnqnay's    infant  children,  and 

mn^iookiothe  crave  hond,  with  Johnson  and  Griffith  as  his  sureties. 

indemn'Tty,  and  '"  18 13.  havinff  been  summoned  by  Johnson  and  Grif- 

i^^  *?^h  ^^  ^^^^  forithat  purpose,  before  the  county  court,  he  irave 

mast  abide  the  a  new  bond,  as  guardian,  with   Smifb  and   Wallace,  as 

oonneqaeneea,  his  Mireties,  and  a«  administrator,  with   fimith,  Wallace 

ad'^n'rand'w-  ^"^  Hocker  as  his  sureties  ;  and  again  in  1814,  gave  an- 

dian,   wi»    hw  other  bond  as  administrator,  with  Cerbv  as  his  suretv — 

then^K^tsinthe  »"  Order  havincr  '>een  entered,  at  the  giving  of  each  of 

former  cnpaci-  s,|]^  hond«,  that  the  former  sureties  be  releaud  from  fvrther 

ly,    wbere    no  -^  J  J 

ehnni^  in   th«  rexponnlnhty. 

paapner  ofHdId-       ji^^  j^^j^  ^f  Fnquav,  ha vinor  attained  full  age,  hron^ht 
'  Kw  «nr*^w,  as  their  bill  against  the  ndministratorof  Bell  and  said  John- 
aWhlchaS^  son.  Smith.  Griffith,  Wrdlare,  Horker  and  Cerby,   or 
able.  '    the  |)ersonaI  representatives  of  such  of  them  as  had  di- 

The  eoftnfv  ^t.  ^^^  praving  a  decree  against  some  or  all  of  them,  for  a 

ma?,  by  ff^  or-    ,,-  ,  .        ,,         i4..in.» 

der,rfjea»^th%  balance  Of  |)ersonal  estate  mi  the  hands  of  said  Bell  as 

soreties  of  an  administrator  of  their  father,  and  comi>ensMion  for  ccr- 

adm  r  or  raara- 

ian.  tain  slaves  that  had  been  sold  bv  him — there  not  having 

The  bond  of  an  been  any  debts  requiring  such  sale. 

payable  to  the       Each  of  the  sureties  endeavors  to  shift  the  responsi- 

eomnionweaitb   hiHty  from  himself  upon  the  others  ;  and  they  all  unite 

if  the  justices  of  »"  an  effort  to  place  the  most  of  it  upon  the  shoulders  of 

theco.coart,by   BelPs  administrator,  for  an  alleged  devastavit.     He  rests 
their  names,  are    ,.,^  ,  ,....,  * 

the  obligees.        his  defence  upon  a  plene  aamimstravU  in  the  payment  of 

other  debts,  as  to  all  the  assets  that  came  to  his  hands> 
except  some  slaves,  that  were  soId,.and  the  proceeds  dis- 
tributed among  Bell's  heirs,  before  he  had  notice  of  this 
claitn. 
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The  circuit  court,  by  its  decree,  held  the  adminiatra-     Pall  Term 
tpr  of  Bell  primarily  liable  in  his  individual  capacity     .    «833. 
for  the  amount  ascertained  to  be  due  Fuquay's  heirs,    fyhruon  ^c. 
to  the  extent  of  the  devagtavit  cooHnitted  in  distributing  vs. 

Bell's  slaves,  and  till  the  sureties  in  the  various  admin-  « — rSH^y^Lii., 
tration  bonds  jointly  liable  for  the  residue.     The  sure- 
ties in  the  guardian  bonds  were  held,  as  such,  nOt  to  be 
liable  at  all. 

We  approve  the  decree  so  far  as  the  principle  upon^ 
which  it  subjects  the  adwinistrator  of  Bell  individuully 
for  the  decaskmty  committed  in  distributing  Bell's  slaves, 
and  so  far  a^  it  exonerates  the  siu*eties  in  the  guardian 
bonds,  as  such.  It  was  immaterial  whether  the  admin- 
istrator had  notice  of  this  claim  at  the  time  of  distribu- 
ting the  slaves.  He  is  equally  liable  for  the  devastavit 
whether  he  had  notice  or  not.  If  he  made  the  distribu- 
tion without  requiring  the  indemnity  he  was  entitled  to 
by  law,  it  was  his  own  folly,  and  he  must  now  look  ta 
the  distr,ib^utees  for  redress. 

As  there  was  no  proof  or  circtunstance  calculated  to 
shew  a  change  or  transfer  of  the  assets  in  BelKs  hands  - 
as  administrator,  into  a  holding  in  his  character  as  guar- 
dian, there  is  no  reason  for  charging  his  sureties  in  the 
latter  capacity. 

We  cannot  approve  so  much  of  the  decree  as  makes 
all  the  sureties,  in  the  different  administration  bonds, 
jointly  liable.  According  to  the  principle  df  decision  in 
the  case  of  fVilbome  vs.  Com'moniceaUk^  5  J.  /.  Mar.  617, 
Cerby,  the  surety  in  the  last  aiiministration  bond,  is 
alone  responsible,  the  orders  of  the  county  court  liaving 
completely  released  the  sureties  in  the  prior  bonds. —  , 
The  words  of  the  act  of  assembly  regulating  the  duty 
arid  power  of  the  county  courts  on  this  subject,  as  it  re- 
spects administrators,  are  so  far  similar  to  those  used 
with  respect  to  guardians,  that  there  is  not  room  for  any 
difference  of  construcuon. 

But  it  is  contended  that  Cerby  is  not  liable,  because 
the  bond,  executed  by  him,  was  given  to  the  justices 
t>f  the  county  court,  by  their  names,  instead  of  to  the 
commonwealth,  as  the  law  then  required.  There  is 
no  doubt  the  bond  should  have  been  given  to  the  comi 
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monweahh,  and  that  the  coonty  roiirt  had  no  right  to 
exact  one  in  the  form  in  which  this  was  exei  tited  ;  but 
it  does  not  tlience  follow  thai  the  bond  is  void.  \Ve 
know  of  no  statutory  provision.,  or  principle  of  tbe 
common  law,  that  renders  such  a  bond  void. 

The  decree  mnut  be  reversed,  with.cos'ts,  and  the  esse 
remanded,  with  directions  for  a  decree  pursuaot  to  tbb 
opinion. 


Ohaitcert.         Moore  and  Others  against  Young. 

[Mr.  James  Trimble  Ibr  Plaintifia :  Ht&n.  Depow  and  Saadan  lor  De- 
fendant.] 

FaoM  THE  Circuit  Court  for  BatbCouivtt. 
J^Tatemb^  6.  Ju  'ge  Nicholas  delivered  the  Opinion  of  the  Conrt. 

Young  filed  liis  bill  ajsrainst  Joseph  Moore,  Reuben  Moore 
and  others,  aliegine:  a  judgment  in  his  favor  against  Jo- 
seph Moore,  with  a  return  of  no  estate,  made  upon  a 
fieri  facias,  which  issued  thereon,  and  certain  payments 
made. by  him  for  Joseph  Moore,  as  his  surety,  and  pray- 
ing satisfaction  of  his  juftsment  and  the  other  cfemands, 
out  of  a  claim  on  others,  that  Reuben  Moor^  holds,  as  is 
alleged,  for  the  benefit  of  Joseph  Moore.  The  hill  was 
taken  for  confessed,  and  a  decree  rendered  against  Reu- 
ben Moore,  for  part  of  the  demand  set  up;  and  to  re- 
verse that  decree  he  prosecutes  this  writ  of  error. 

We  think  the  bill  shews  no  cau«e  for  a  decree  against 
him  The  record  of  a  common  law  judgment  and  fieri 
facias,  filed  as  an  exhibit,  shews  that  the  judgment  was 
obtained  in  Bath,  upon  a  service  of  pro<essjn  lliat  coun- 
ty, and  that  the  only)Em/acta«  which  isstied  was  direct- 
ed to  Montgomery,  and  returnee^  by  the  sheriff  of  that 
cwmty.  There  is  no  allegation  that  Joseph  Moore  re- 
sided in  Montgomery  ;  and  the  compliinant  has  not, 
thereforfe,  broufirht  himself  wilhin  the  provisions  of  the 
act  subjectine  ckoses  in  action  to  the  sattsfaction  of  judg- 
ments by  bill  in  equity.  The  return  was  not  made  by 
the  proper  officer. 


Before  a  debt^ 
or's  cho$es  in 
aetian  can  be 
reached  by  bill 
m  chancery, 
there  most  be  an 
ez*on  returned 
*no  property/ 
by  the  proper 
officer;  sach  re- 
turn on  a  fi.  fa, 
aenttoaoounty 
in  which  the  de- 
fendant doee  not 
reside  \»  insnffi- 
^cient. 

Chancer^  has 
jnriiidiction  of 
tbe  demand  that 
accrues  to  a  su- 
rety upon  his 
paying  the  prin- 
cipaPs  debt- but 
cannot  ^aSjeet 
bis  chores  in 
action,  without 
the  fi.  fa.  and 
return  required 
by  the  statate. 
Whether  a  re- 
turn of  no  prop- 
erty on  a  fi.  fa. 
for  one '  debt, 
will  aathorize  a 
decree  subject- 
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Though  the  court  had  jurisdiction  to  render  a  decree  Fall  Tierm 
agauist  Jose[*h  Moore,  for  the  sums  paid  by  Young,  as        «  8;}3. 
his  surety,  yet  that  did  not  carry  \vith   it  the  right  to.        Craig 
subject,  in  the  same  proceeding,  lor  the  jiayment  there-  vs. 

of,  the  chum  which  Reuben  Moore  held  in  trust  tor  Jo-  . 

seph  Moore.     The  remedy  for  suf>jecluig  dioses  m  ac-  mVs  cfwi^en  in 

Hon  bv  bill  in  eqiiilv  is  purelv  statutory,  and  the  courl^  «tOo«  to    the 

'  ,    '  It"  .    ■  ,    payuieiit  ot  an- 

have  no  power  to  enlarge  it   beyond  the  provisions  ol   otner  dehtotthe 
the  act.     It  can  be  made  to  embrate  no  case  where  a  s^niecreunor— 

/        ,    '  ,  /  not  delemuned. 

fieri  facias  upon  a  judgment  or  decree  has  not  been  re- 
turned no  proj^erty. 

Whether,  if  the  fieri  fiicias  which   issued  on  Yoiujg's 
judgment  had  l>een  returned  l»y  the  pro[»er  officer,  tliat   .. 
would  not  have  superseded  the  necessity  for  a  decree 
and  execution  as  to  the  other  demands  set  u[)  in  the  bill, 
need  not  now  he  determined. 

Decree  reversed,  with  costs,  as  to  Reuben  Moore,  and 
cause  remanded,  with  directions  for  a  decree  dismissing  •    ,. 

the  bill  as  to  him. 


Craig  vs.  Austin  et  al.  Ejectme5t. 

[Mr.  CrittencleD  for  Appellant  :  Mr.  Sanders  and  Messrs.  Morebead  and 
Brown  for  Appellees.] 

From  the  Circuit  Court  for  Gallatin  County. 

Chief  Justice  Robbrtson  delivered  the  Opinion  of  the  Court.    JVovember  7. 

This  is  an  action  of  ejectment  for  a  lot  in  the  town  of  Where  it   ap- 

Port  William,  claimed  by  the  lessor  (plaintiff  in  error,)  SSrin"l»^»i^ 

under  a  deed  from  one  Gatewood,  in  1830.  sipn  entered  on 

After  a  regular  deduction  of  title  from  the  trustees  to  ry"^  contract,  ^a 

Gatewood  had  been  shewn,  the  record  states,  that  evi-  i^^  "">  ^^^^ 

tlence  was  introduced  conducing  to  prove,  that  one  Tar-  ance  from  facts 

rant  was  in  possession  of  the  lot,  in  1811,  ^'daimins  Jv  which  do  do  not 

T  1       ^  .<«..»,  -         ^    amount  to  a  le- 

pmchase,  under  Gatewood  ;^^  and  that  Tarrant  transferred  gal  presumption 

the  possession  to  Lance;  and  Lance  to  Chipp,and  Chipp  ""^^^  ^^    j^e 

to  one  Searcy.  single  fact  of  19 

years  posses^ 
sioD — --A  parly  in  possession  may  rely  upon  his  right  as  adverse  until  it  is  shewn  by  proof, 
that  he  is  estopped,  by  having  entered  nnder  an  executory  contract,  as  a  quasi  tenant,  or  the 
like. 
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Fall  Term  If  was  niso  proved,  that  Searcy,  beins  still  in  the  pos- 
*^'^*  session  of  the  lot,  in  1821,  it  was  M>ld  in  virtue  of  an  ex- 
ecution against  him,  and  was  purchased  by  the  defend- 
ants, to  whom  a  conveyance  was  made  by  the  offic:er 
who  sold  it  ;  and  that  the  defendants  had  retained  the 
actual  possession  ever  sini-e,  claiming  to  hold  ^^  adrtnebf 
to  the  ttorld^^^  and  were  in  the  possession  at  the  date  of 
Gatewood's  deed  to  the  lessor,  Craig. 

Upon  that  proof  the  circuit  court  instructed  the  jury 
that,  if  they  believed  that  the  defendants  were  in  the 
adverse  posscs^sion  of  the  lot  at  the  date  of  Gatewood Is 
deed  to  Craig,  they  should  find  for  them  ;  and  thereup- 
on verdict  and  judgment  were  rendered  tor  the  deiend- 
ants. 

Whether  the  facts  which  were  proved  authorized  the 
verdict,  is  the  only  question  to  be  considered  by  this 
court. 

If  it  be  admitted  that,  according  to  the  case  of  Phillips 
vs.  Roilitcell^  4  Bibb^  34,  the  defenclants,  though  they  had 
a  deed,  couI<i  not  have  been  permitted  to  hold  otherwise 
than  as  Searcy  (whose  title  they  bought)  held,  or  should 
be  presumed  to  have  held,  at  the  time  of  the  sale  under 
execution^  still  we  are  of  the  opiniorr  that,  however  the 
probabilities  might  preponderate,  the  jury  had  a  rigfit 
to  infer,  that  Searcy  held  adversely  to  the  title  of  Gate* 
wood.  Had  it  been  |>roved,  that  Searcy  entered  as  the 
quasi  tenant  of  Gatewood,  by  executory  contract  of  pur- 
chase, then,  although  a  jury  may  be  allowed  to  infer  the 
execution  of  a. conveyance  from  facts  which  would  not 
create  a  ^^  legdl  presumpti(m^^  of  a  deed,  nevertheless  the 
lnp>e  of  nineteen  years,  without  any  other  circumstance, 
would  not  have  authorized  such  a  deduction  by  the  jury. 

But  the  faits  do  not  neces^^arily  prove  that  Tarrant 
entered  under  an  executory  contract.  It  was  incumbent 
on  the  plaintiflTto  shew,  that  Tarrant  entered  as  a  ten- 
ant, or  in  virtue  of  an  executory  agr^emeut,  liefore  he 
could  shew  that  he  had  been  es^topi^ed  to  hold  or  claim 
adversely  to  Gatewood.  Evidence  conducing  to  prove 
that  Tarrant  claimed  to  hold  ^•''by  purcfiasty^^  does  not 
prove  conclusively  that  he  entered  under  an  executory 
agreement.     And  it  is  not  material  to  enquire  whether 
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ike  word  purchase,  as  thus  used,  would  be  merely  inter- 
preted according  to  its  technical  or  its  popular  import  ; 
because,  we  think  that  the  jury  had  a  right  to  infer,  in 
the  absence,  of  proof  to  the  contrary,  that  Tarrant  claim- 
ed and  held  the  lot  as  his  own,  under  an  executed  con- 
tract of  purcha!»e.  If  he  claimed  to  hold  independently 
of  Gatewood,  ^and  he  had  a  right  to  do  so  unless  he 
looked  to  Gatewood  for  a  title,)  the  jury  had  a  right  to 
infer  that  he  did  hold,  and  had  a  right  to  hold,  adverse- 
ly, unless  there  had  been  proof  of  some  estoppel — such, 
for  example,  as  the  iact  that  he  entered  as  the  tenant,  or 
qtiasi  tenant,  of  Gatewood.  The  proof  of  that  fact  de- 
volved on  the  plaintiff,  and,  as  already  suggested,  what; 
ever  may  be  the  preponderating  tendency  of  the  testimo- 
ny, it  does  not  prove^  that  Tarrant  entered  as  Gatewood's 
tenant,  or  that  he  entered  under  an  executory  agreement 
of  porchase.  And  the  jury  had  a  right  to  find  that  hie 
possession  was,  both  in  fact  and  in  law,  adverse,^or  ui)- 
der  a  legal  title  acquired  from  Gatewood  ^^  by  purchase.^* 
And  if  his  possession  was  adverse,  that  of  the  defendants 
was,  a  fortiori^  adverse,  at  tlie  date  of  the  (teed  to  Craig. 
Wherefore,  the  judgment  must  be  allirmed. 
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Fry  vs.  Rees.  Cotmam. 

[Mr.  Monroe  and  Mr.  Wall  for  Plaintiff:  Mr.  John  Trimble  for  Defendant.] 
From  the  Circuit  Court  fpk  Harrison  Coumtt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

November  7. 

George  Rees,  holding  a  bond  on  Mounts  and  another  o„  ^^^  ^^^   ^ 

bond  on  Trabue,  for  the  conveyance  of  a  tract  of  land,  sold  ^  issue  upon 

the  land  to  Robert  Patterson  and  James  Patterson,  and  ofSTn^siderTtion 

covenanted  to  assign  to  them  the  said  bonds,  which  had  "^^^^  qneution^ 

been  assigned  to  himself  and  Isaac  Rees.     Afterwards,  tTL^Vhe^'/u!^ 

he,  in  his  own  name  alone,  assigned  the  bonds  to  Robert  r®""  *^  **''  ^**"»*- 

ion    upon     th« 

e  r        .L     /.   .  ,  .  .  ...  ,  '^^^^^s*  ^^^^  ti.eir 

inferences  from  the  facts  ;  and  mstructions  which  assame  that  the  covenant  .«u<'(?  oi*  was 
founded  on  a  supposed  liability,  m  tho  absence  of  proof  that  such  was  the  sole  con»ideraiioB 
are  erroneons.  '  .  *  * 
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Fall  Terio  and  James  Patterson  ;  aiul,  some  time  after  thai  asstgn- 
18  3  3.  menf,  he  gave  to  Jaiiies  Pry  the  following  obHgalion  :-*- 
'<  Whereas,  Robert  Patterson  is  about  to  eiecote.a  deed 
to  James  Fry,  for  about  eighty  four  acres  of  land,  on 
'  Gray's  run,  being  the  place  upon  which  said  Fry  now 
lives  ;  and  whereas,  George  Rees  sold  said  land  to  said 
Patterson  ;  and  by  several  suits  of  ejectment,  in  the 
Harrison  circuit  court,  a  part  of  said  land  has  been  gain- 
ed  from  said  Fry,  supposed  to  amount  to  about  nineteen 
acres  r  now  said  Rees  binds  and  obliges  himself  to  pur- 
chase for  said  Fry,  said  land,  or  to  secure  him  in  the 
land  so  lost,  and  to  indemnify  him  against  said  recove- 
ery."— Dated  19th  October,  1816. 

'(  George  Rees,  (Seal.)' 

Upon  that  obligation.  Fry  sued  Rees,  in  covenant,  for 
damages.  Rees  pleaded  that  there  was  no  consideration 
for  the  covenant  ;  and  the  jury,  sworn  to  try  the  issue 
on  that  plea,  found  a  verdict  for  Rees.;  on  which  the 
court  rendered  judgment  in  bar  of  the  action. 

The  tract  of  land  described  in  the  covenant  is  a  pari 
of  the  tract  which  Rees  had  sold  to  the  Pattersons.  But, 
there  l)eing  no  other  proof  of  a  Consideration,  or  of  the 
want  of  consideration,  than  what  m  ly  lie  inferred  from 
the  covenant  itself,  an<l  from  Rees'  bond  to  the  Patter- 
sons and  his  assignnients  of  the  bonds  for  a  conveyance, 
the  C4)urt  instructed  the  jury,  "that,  if  the  defendant  was 
not  responsible  to  Patterson  for  said  lost  land  mentioned 
in  the  declaration ;  and  executed  the  writing  declared 
on,  under  a  mistaken  belief  that  he  was  responsible  for 
said  lost  land^  when  in  fact  he  was  not  responsible  for 
the  same,  then  the  said  writing  was  executed  without 
consideration  and  void." 

If  Rees  undertook,  in  his  contract  of  sale,  to  do  no 
more  than  to  assign  the  bonds  on  Mounts  and  Trabue, 
and  if  he  did  assign  those  bonds  in  fulfilment  of  his  ob- 
litration,  he  was  certainly  not  legally  responsible  to  his 
vendees  for  the  low  of  the  hjnd.  But  we  are  inclined  to 
think  that  the  farts  did  not  authorize  the  inference  that 
be  was  not  liable  to  them  ;  especially  as,  by  hi«  cove- 
nant, ho  undertook  to  assi^  to  them  bonds  which,  prir 
mafaciey  belonged  to  hiiu  aud  Isaac  Rees  jointly,  and  bis 
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os»ignment  did  not  transfer  the  entire  or  legal  right  to     Fall  Term 
those  bonds.     But,  if  the  jury  were  justified  in  finding,        *  83  3. 
that  he  was,  not  responsible  to  his  vendees  on  his  cove- 
nant, still  the  instruction' cannot  be  sustained,  for  the  fol- 
lowing reasons^     First.    There  was  no  proof  that  the  - 
supposed  liability  of  Rees  was  tlie  only  consideration  for 
his  covenant  to  Fry.     Suond,  It  may  be  reasonably  in- 
ferred, from  the  tenor  of  that  covenant,  that  there  was 
a  consideration  as  between  Fry  and  Rees.     It  may  be 
presumed  that  Patterson  was  liable  to  Fry  for  the  lost 
land;  and  he  may  not  have  been  willing  to  accept  a  deed 
from  him,  unless  Rees  had  given  the  covenant  on  which 
the  suit  is  founded.     These  circumstances  alone  might 
reasonably  be  deemed  evidences  of  a  consideration  from 
Fry  ;  and,  therefore,  the  fact  that  Rees  was  not  liable 
to  Patterson,  would  not  be  decisive  or  even  material. 
Third.  There  is  no  proof  that  Rees  **  executed  the  wri- 
ting declared  on,  under  a  mistaken  belief"  that  he  was 
responsible  to  Patterson,  for  the  lost  land;  and  the  facts 
tend  to  the  conclusion  that  there  was  no  such  mistake  as 
to  his  liability.     Whether,  however,  there  was  a  mis- 
take, or  whether  Rees  was  liable  to  Patterson,  the  jury 
had  a  right  to  decide.     But  as  it  would  not  necessarily 
follow  that  there  was  no  consideration  as  between  Rees 
and  Fry,  even  were  it  admitted  that  Rees  was  not  liable 
to  Patterson,  and  erroneously  supposed  that  he  was,  the- 
court  erred  in  not,  by  its  instruction,  leaving  the  jury 
free  to  determine  whether  there  was  any  consideration 
from  Fry. 

Wherefore,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

66  * 
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^EjECTBtKNT.  McCullock  VS.  Myers, 

[Memrs.  Morehead  and  Brown  for  Appellant :  Mr.  Monroe  and  Mr.  Payne 
for  Appellee.] 

From  the  Circuit  Court  for  Grant  Couwtt. 
jyoffemher7.    Cbief  Justioe  Robertson  delivered  the -Opinion  of  the  Coart 


The  deed  of  a 
nonresident  ac- 
kr  owl  edged  be- 
fore the  may- 
or of  a  city  in 
"which  he  re- 
»Mff«,  /tho*  hip 
residence  be  hnt 
teoaponiry,  and 
be  a  citizen  of 
anotlier  placed 
may  be  admit- 
ted to  record  in 
the  county  in 
this  atate  where 
the  land  lies. 
P'-ior  to  the.  act 
ofl810,  adeed 
conld  not  be  ad- 
mitted to  record 
in  the  codnty 
where  the  land 
lay,  upon  a  cer- 
tificate of  ac- 
knowled^ent. 
b«»fore  the  clerk 
of  another  conq- 
tv.  or  the  clerk 

'Of  the  coort  of 

•  appeals. 


]n  this  case,  we  deem  it  proper  to  consider  two  only  of 
the  Tarions  questions  which  have  been  argued: — 

First,  When  a  deed,  acknowledged  before  the  mayor 
of  the  city  of  Richmond,  in  Virginia,  for  land  in  this 
state,  recites  that  the  grantor  was  not,  at  the  date  of 
the  acknowledgment,  a  citizen  of  Richmond)  hut  of 
another  place  in  Virgioia,  can  the  mayor's  certificate 
authorize  the  clerk  of  the  county  in  which  the  land 
lies,  4o  record  the  deed  in  his  office,  without  any  other 
proof  .^ 

Second.  Prior  to  the  statute  of  1810,  1  Digest,  333, 
could  a  deed  for  land  in  this  state  have  been  legally 
admitted  to  record  in  the  clerk's  office  ^of  the  county 
in  which  the  land  lay^  without  any  other  proof  than 
a  certificate  by  a  clerk'  of  some  other  county  (In  the 
state)  that  the  deed  had  been  proved  or  acknowledged 
before  him  ? 

J.  A  proper  interpretation  of  the  statute  of  1797,  1 
Dig,  313,  lequires  an  affirmative  answer  to  the  first 
question.  It  was  evidently  the  object  of  that  act  to  al- 
low a  nonresident  of  Kentucky  to  acknowledge  a  deed 
for  land  lying  within  her  jurisdic  tional  limits,  before  the 
mayor  of  any  foreign  city  of  which  •the  grantor  was  at 
the  time  of  acknovirledgment,  a  resident.  Residence, 
•either  permanent  or  temporary,  in  the  city  of  Rich- 
mond when  the  {\eei]  was  acknowledged,  is  all  that  the 
act  of  1797  (mpra)  required,  and  the  i^rtificat'e  of  the 
mayor  imports  such  a  residence  by  the  grantor,  al- 
though he  was  not  a  cititen  of  Richmond. , 

II.  But  a  different  unswer  m»«t  be  given  fo  the  se- 
t^nd  question.  Prior  to  1810,  there  was  no  law  au- 
thorising a  clerk  to  record  a  deed  for  .land  lying  in  his 


Digitized  by  VjjOOQIC 


The  ComHth. 


or  APPEALS  OF  KENTUCKY.  52$ 

county,  upon  a  certificate  of  proof  or  acknowledgment     V&H  Tera» 
before  a  clerk  of  any  other  county.     Wherefore,  the        «833» 
clerk   of  Pendleton   had  no  authority  to  record  in   his       s^C^^ 
office  the  deed  from  Jordan  Harris,  without  any  other  tb. 

proof  than  the  certificate  of  the  clerk  of  Fayette  coun-  ,- 
ty.  Nor  did  the  same  certificate  alone  authorize  the 
clerk  of  this  court  to  tecord  the^  deed  in  his  office.  The 
circuit  court  consequently  erred  in  admitting  a  copy  of 
the  deed  from  Jordan  Harris  to  be  read  on  the  trial  as 
competent  evidence.  For  that  cause,  the  judgment  of 
Ihe  circuit  court  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Simpson  vs.  The  Commonwealth.  sciRfiFAciAfh. 

^F.  Janoei  £.  Davis  for  PlaintlfT:  Atto.  Gen.  Morehead  for  the  Com- 
mouwealth.] 

From  the  Circuit  Court  for.  Fatette  County. 
Chief  Justice  Rober-tsos  delivered  the  Opinion  of  the  Court.        JVboemder  S. 

It  seems  to  this  court,  tliat  the  circuit  court  erred  in  A  scire  faeitit 

overruling  the  demurrer  to  the  scirt  facias.  iancefortheSl 

First,  The  scire  Jacias  does  not  show^  that  the  recogni-  p^^^ance  of  a 

sance  had  been  returned  to  the  circuit  court  as  required  njuatahew  that 

by  i^w.    Madison  vs.  The  ConimonmaUhy  2  Jliar.  IS2.  there cogniiance 

«         J      .,i.  .  I-  -  I    .  waatmasmitted 

Second.   1  he   recognisance  contains  a  condition,  that  to  the  court. 

it  should  be  void  if  the  principal  should  ap|iear  in  the  Jj^  ^recUw^that 
eircuit  court  to  answer  ^^</)e  charge  /teretn,"  and  gives  no  tbedertwaare. 
other  description  of  the  charge.  ^SJaiSdalTswa 

The  sHre  Jacias  states  that   it  was  a  charge  of  felony,   achargeoffelo- 
This  apparent  variance  cannot   be  corrected  by   refer-  J^.^gHnce  ape! 

rence  to  any  previous  record,-  made  up  two  days  be-  ci&a  no  charge, 
,       ,  \.    .  .  ,-„  .  .     the  variance  ia 

fore  the  date  of  the  recognisance.      1  he  recognisance  is  ^^^  -and can- 
not good  on  its  face;  it  contains  nothing  that  would  show  "<>?  be  cared  by 
•  •  ...  ,.        ..        ri  relereace    to  a 

that  the  principal  cognisor  was  charged   with  a  felony,  record  comp  et- 

Not  is  there  spch  a  connection  between  the  recognisHnce  ^^^^'*l^l^ 

taken. A  recognisance  that  does  not  show  that  the  party  for  whose  appearance  it  u  tok* 

^,  is  charged  with  felony,  is  detective  and  void. 
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The  CamHth 
Tibb$. 


and  the  record  of  the  prosecution,  \¥hicli  had  ended  two 
days  before  it&  date,  as  to  supply  the  detect  of  descrip- 
tion in  the  recogfiis«auce  by  reference  to  the  record. 

The  demurrer  presented  nothing  but  the  recognisance 
and  the  scire  facias.  The  recognisance  being  insufficient, 
the  demurrer  ought  to  have  been  sustained. 

Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  with  ins>triu;tions  to  8U« 
lain  the  demurrer* . 


rworcTMEKT.  The  Commonwealth  vs.  Tibbs. 

[Atto.  Gen.  Morehead  for  the  Commonwealth :  Mr.  Crittenden  for  Defen- 
dant.] 

ll  From  the  Cibcvit  Court  or  Laubel  County*. 

JSTovember  9,        Chief  Juatice  Robertson  delivered  the  Opinion  of  the  Couru 


Dana 

Id  5241  A  challen^, 
^^^  °*^l  within  the  mean 
ing  of  the  stat* 
•  vte  against  da- 
eUing,  is  a  re- 
quintion,  de- 
mand^  or  re* 
quettt  to  fight 
with  deadly  wea 
pons :  expreas- 
rag  a  readiness 
to  accept  a  chal- 
lenge, does  not 
amount  to  cbal- 
lengingi 

Words  insinn- 
'  ating  a  desire 
to  fight  with 
deadly  weapons 
•—as  they  tend 
to  provoke  snch 
combat,  may  »• 
moant  to  a  mis- 
demeanor at  the 
common  law. 


Greenberry  Tibbs  was  indicted  for  challenging  Jona- 
than McNeel  to  fight  with  deacUy  weapon^  in  single 
combat  ;  and  on  the  trial,  the  proof  was,  .that  impic- 
diately  after  they  had  been  quarrelling,  TH)bs  said  to 
McNeel,  ^^  I  am  told  yon  carry  weapons  for  me — 7  wiil  fight 
you  a  duel  mtji  a  pistol  or  a  rifle^  from  one  step  to  a  hun- 
dred yardsy  Upon  that  proof,  the  jury  found  a  ver* 
diet  of  not  guilty. 

The  only  question  which  we  shall  consider,  is,  whether 
the  words  which  were  proved,  amount  to  a  challenge 
within  the  meaning  of  the  act  of  assembly. 

It  is  impossible  to  define,  with  precision,  what  words 
will,  ex  vi  termini,  import  a  challenge  to  fight  a  dueU 
but  we  are  of  tlie  opinion,  tlmt  tlie  words  which  have 
been  quoted,  do  not  necessarily  amount  to  such  a  chal- 
lenge as  was  contemplated  by  the  penal  statute  of  this 
state. 

•  No  words  that  should  not  be  constrned  as  a  requi- 
sition, demandy  or  a  rcytttjs/,  to  fight,  .should  be  deemed 
a  cliallenge  to  single  combat. 

When  the  occasion  and  other  accompanying  circum- 
stances are  considered,  the  words  which  were  proved  in 
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^thia  case,  do  not  import,  necessarily,  or  by  clear  impli- 
cation, ftucli^  a  requisition,  demand,  or^  request;  but 
rather  evince  only  a  willingness  to  fight,  ifJUcMel  should 
desire  such  a  rencounter. 

Such  words  might  amount  to  a  misdemeanor,  at  com- 
mon law,  for  they  may  be  deemed  an  ^Hnsinuaiion^^  of  a 
desire  to  fight  with  deadly  weapons,  which  might  pro- 
voke such  a  combat,  and  which,  therefore,  is  punisha- 
ble as  a  misdemeanor.      (1   Hauk.  pleas  of  the  Cr.    c. 

'  63.  §8.)  But  Tibbs  was  not  indicted  for  such  a  misde- 
meanor. And  the  jury,  under  all  the  circumstances,  had 
a  right  to.  find  that  he  had  not  been  guilty  under  the  act 
of  assembly. 

Wherefore,  the  judgment  of  acquittal  is  affirnied. 


Fall  Terra 

1833. 


Daviess  vs.  Arbuckle. 

[Mr.  Richar^oD  for  Plamtiff:  Mr.  Monroe  for  Defendant.] 

From  the  Circuit  Court  for  Anderson  County. 

Judge  Underwood  delivered  the  OpiDioD  of  the  Court. 

The  issue  formed^  was  made  upon  the  plea  of  pay- 
ment. By  agreement,  the  parties  had  leave,  under  this 
issue,  to  give  in  evidence  any  matter  that  might  be 
specially  pleaded. 

The  record  states,  'Hhat  after  the  parties  had  closed 
Iheir  evidence,  the  counsel  for  the  cefendant  was  pro- 
ceeding to  argue  the  case  to  the  jury,  whereupon  the 
counsel  of  the  plaintiff  objected  to  the  defendants 
counsel  proceeding,  with  their  argument,  and  "claimed 
the  right  to  open  and  conclude  the  argument;  and  the 
question  being  made  to  the  court,  it  was  decided  that 
the  plaintiffs  counsel  had  the  right  to  open  and  con- 
clude the  argument,  which  was  done  accordingly!" 

We  think  it  fairly  inferrible  from  the  exception  tak- 
en, that  both  parties  gave  evidence  having  a  legitimate 
bearing  upon  the  matters  in  issue.     Irrelevant  testimony 


Pet.  &  SvM. 


J)rovetnber  9, 

Where,  b^  the 
pleadings,  the 
deft  holds  the 
affirmative,  not 
relying  on  any 
negative  plea  as 
a  bar  to  the  ac- 
tion— if  he  offer 
any  proof  what- 
ever in  sapport 
of  the  defence 
pleaded,  the 
right  to  open  fy 
conclude  tne  ar- 
gnoaent,  apper- 
tains to  him  :-i^ 
Bnt  if  no  such 
proof  is  offered, 
the  right  belongs 
to  the  plaintiff 
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should  have  ijeen  rejected,  and  we  cannot  suppose  that 
any  such  was  offered.  The  presumption  is,  unless  the 
contrary  ap|>ears,  that  the  evidence  was  |)ertiiient.  If, 
therefore,  the  defendant  gave  any  evidence  conducing 
.  to  sustain  the  plea  or  issue  on  his  pait,  the  court  should 
have  allowed  his  counsel  to  open  and  conclude  the  ar- 
gument. 

The  opinion  of  this  court  in  Goldsberry  vs,  SlvtmUe^ 
3  Bibb^  346,  goes  even  further,  and  gives  the  opening  aud 
coneluding  s|>eech  to  the  defendant  where  he  puU  in  an 
affirmative  plea  only,  although  it  is  wholly  unsupported 
by  evidence.  We  are  not  inclined  to  go  to  that  extreme. 
Wlien  the  defendant  gives  no  evidence  in  support  of  his 
affimative  plea,  we  see  no  leason  for  allowing  him  to 
open  and  conclude  the  argument.  The  false  pleading 
of  a  party  ought  never  to  be  the  means  of  securing  to 
liiui  an  advantage.  But  where  there  is  any  evidence 
conducing  in  the  slightest  degree  to  sustain  the  defen- 
dant's affirmative  plea,  he  should  be  permitted  to  make 
the  most  of  it,. by  o[>ening  and  concluding  the  causey 
provided  there  is  no  negative  plea  relied  on  as  a  bar, 
in  whole  or  part. 

If  the  defendant  gives  no  evidence  in  support  of  his 
affiiruiati  ve  plea,  there  is  nothing  to  argue  about,  growing 
out  of  such  plea.  If  an  attorney  should  attempt  to 
prove  by -argument,  that  the  plea  of  payment  was  true, 
when  there  was  not  a  particle  of  proof,  it  would  be  a 
disorderly  proceeding,  for  which  he  ought  to  be  silenced 
,  by  the  court.  1  here  must  be  facts  to  base  the  argument 
upon.  If  there  are  no4acts,  then  a  false  count,  or  afalse 
plea,  is  an  artifice  to  deprive  the  adverse  party  of  his 
right  to  o|)en  and  conclude  the  argument.  The  court 
is  not  bound  to  tolerate  the  trick.  By  discountenanc- 
ing it,  attorneys  will  be  taught  to  regard  the  truf  ob- 
jects of  pleading,  and  our  records  will  not  be  incum- 
bered with  irrelevant  counts  and  pleas.  \^  e  approve  the 
docirine  laid  down  on  this  subject  in  Sodofjokif  vs.  Mc- 
Gte,  4  J.  /.  Marsh.  276. 

As  we  must  presume  that  the  evidence  admitted  had 
some  relevancy  to  the  matters  in  issue,  wq  think  the 
court  erred  in   refusing  to  let  the  defendant  open  and 
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conclude  the  argument.  If  the  record  had  stated  that 
there  was  no  evidence  in  support  of  the  plea,  we  should 
then  have  entertained  a  different  opinion. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  new  trial. 

judge  Nicholas  concurs  in  the  reversal  of  this  case, 
but  he  thinks  the  matter  of  practice,  as  to  where  the  right 
belongs  of  opening  and  concluding,  settled  in  Goldsberry 
vs.  SiutevilU^  should  not  now  be  disturbed  even  if  that 
case  were  wrong;  but  he  thinks  the  case  is  right,  and  that 
settles  the  point  on  correct  principles. 


627 
Fall  Term 

1883. 


iHssent, 


Wayman  vs.  Taylor.  •  Travebse. 

[Mr.  Monroe  for  Appellant :  MreurB.  Morehead  and  Brown  for  Appellee.] 
From  thx  Circuit  Court  for  Campbell  County. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  J^ovember  9. 

Taylor  proceeded  against  Wayman,  for  a  forcible  en-  xbe  findiof  on 

try.     The  jnrv,  on  the  trial  of  the  warrant,  found  Wav-  ■    !^*'™n*    ^^ 

^  .,     ^      •    ,    ,  •      .       .  i.   1   •  '  forcible     entry 

man  j^uilty  ;  and  thereupon  the  justice  of  the  peace  ren-  being  travera- 
dered  a  judgment  for  restitution,,  and  for  costs.  ^iuld*  ret^m 
The  warrant  was  set  for  trial  on  the  14th  of  April,  the  papers  to  the 
1831.  It  seems  that  Wayman,  on  the  next  day,  executed  ^jjJiJf  lo'jjjyg 
a  traverse  bond,  in  conformity  to  the  act  of  assembly  — hot  hlR  fail- 
regulating  proceedings  in  such  cases,  and  the  justice  of  notranne  for  a 
the  peace  returnetl  the  warrant  and  bond,  together  with  dinmissal ;  nor 
a  transcript  of  the  verdict  of  the  jury  and  his  judfirment,  di<»  citherpar- 
to  the  circuit  court,  but  not  within  ten. days  after  the  '7- 

i,   •    I  A    recital   in  a 

^'^■**-  traverse    bond. 

On  Taylor's  motion,  the  circuit  court  dismissed  the  that  an  obligor 

suit,  and  rendered  a  judgment  against  Wayman  for  costs.  {jJlf  inqnWtte^ 

If  the  decision  of  the  circuit  court  be  correct,  it  is  so  eetops bin.  from 

upon  one  or  both  of  th'e  following  grounds.     JRr«/,  be-  -I'KJnd  having 

cause  the  justice  did  not  return  the  papers  within  ten  heen  doiy  exe- 

.       ,   ,         ,  V  J    ■  c^x^A   and    the 

days,  as  required  by  the  statute;  and,  secondj  because  paper* returned 

to  the  circait  ct. 
the  proceedings  may  be  presamed  (nothing  appearing  to  the  contrary)  to  haye  been  regular, 
and  if  no  traverae  ia  found  with  the  papers,  one  may  be  filed  nunc  pro  tunc. 
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Fall  Term     Wayman  did  not  file  a  written  traverse  with  the  justice 
**'*•       in  three  days,  according  to  the  form  prescribed  by  the 
statute. 

As  to  the  first  point,  we  are  of  opinion  that  the  stat- 
ute is  merely  directory  to  the  justice,  and  that  the  rights 
of  litigants  should  not  he  affected  by  his  negligence  ; 
and  therefore  the  soit  should  not  have  been  dismiased 
on  that  ground. 

Upon  the  second  point,  we  are  of  opinion,  that  the 
traverse  bond,  which  was  executed  on  the  day  after  the 
trial,  and  which,  according  to  the  form  prescribed  by 
the  statute,  acknowledges  and  declares,  that  ^Hhe  inqui* 
sition  hath  been  traversed  by  the  said  Wayman,"  is  an 
estoppel  on  the  part  of  Wayman,  and  precludes  him  from 
denying  that  he  had  filed  a  formal  traverse  with  the  jus- 
tice previous  to  the  execution  of  the  bond.  The  justice 
ought  not  to  have  taken  the  bond  without  a  traverse  of 
the  inquisition.  The  bond  secured  Taylor  in  all  things 
which  the  law  required  he  should  be  secured  in,  as  a 
prelimniary  to  a  trial  of  the  traverse  in  the  circuit  court. 
Upon  the  execution  of  the  bond,  within  three  days  after 
the  inquest,  the  statute  directed  the  justice  ^Mo  stay  all 
further  proceedings  on  th^  inquisition,  and  return  the 
whole  of  the  papers  and  proceeding's,  or  a  fair  transcript 
thereof,  to  the  office  of  the  circuit  court."  This  being 
,done,  the  statute  declares  ''  that  executions  for  cost,  or 
for  restitution,  shall  issue  from  the  office  of  the  circuit 
court,  according  to  the  judgment  in  the  cause;"  thus 
showing  that  the  powers  of  the  justice  ceased  upon  the 
execution  of  the  traverse  bond  wiftiin  the  time  prescrib- 
ed, except  merely  the  transmission  of  the  papers.  Un- 
der such  circumstances,  and  in  the  absence  of  proof  to 
the  contrary,  we  think  the  circuit  court  should  have 
presumed  that  all  things  were  rightly  acted,  that  a  tra- 
verse had  been  filed  with  the  justice,  although  not  re- 
turned, and  should  have  suffered  its  loss  to  be  supplied 
by  filing  another  nunc  pro  tunc.  The  issue  would  thus 
have  been  made  up  in  a  manner  not  injurious  to  Taylor, 
and  a  fair  trial  had  upon  the  merits. 

Judgment  reversed,    with  costs,  and   the  cause  re-, 
manded  for  proceedings  in  conformity  to  this  opinion. 
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Dailey  vs.   Gaines.  Slawdee, 

^Messrs.  Sanders  aad  Depew  for  Plaintiff:  Mr.  Monroe  for  Defendant.] 
Faom    the  Circuit  Court    for  Fbanki^in  County. 

Judge  Underwood  delivered  the  Opinion  of  the.Court.  .   JSrovemher9. 

Two  points  only  present  themselves  in  this  case: —  a  declaration 

FirsL  D0  words  proven  to  have  been  spoken  in    the  "V^^^^^^^'df  "s 

eecond  person,  sustain  a  count  for  slander  in  which  the  having  been  spo 

words   alleged  to  have  been  spoken,  are   in  the  third  hereon '^is  luffi^ 


person,  is 


person.^  ciently  snstnin- 

Second.  Is  the  affidavit  of  the  defendant,  upon  a  mo-  wor^spXenhi 

tion  for  a  new  trial,  suffirient  evidence  of  the  fact,  that  'he  second  per- 

one   of  the  jurors  was   the   uncle    by  inarria^^e   of  the  The  iffidavit  of 

plantiff,  and  of  surprise  on  the  part  of  the  defendant,  that  «par//(nncon 

*^  .  ,  ,.  li?     »  1  r    I  .>         tradicted)    that 

a  juror  thiis.di>qualined  constituted  one  of  the  pannel.^       n  juror    ns  re- 
The  first  point  was  decided  bv  this  court,  in  the  case  Jated  to  his  ad- 

cvi  A     n  1 1'  ift  f        »•  vewary,  is  snf- 

of  Huffnim  vs.   Shumate^  4  Bibb,  515.     It  is  now  more  fident  evidence 

than  seventeen  years  since  that  case  laid  down  the  true  of  that  fact,  np- 

on  a  iiiotion  for 
doctrine  to  be,  that  a  declaration  charging  the  speaking  a  new  trial. 

of  words  in  the  third  person,  wa.s  substanfially  support-   Jf^^^^^affidavi"! 

ed   by  proof  of   words  uttered  in   the  second    person,   npon  a  motion 

The  court  advert  to  the  opinion  ijiven  by  Lord  Mansfield   ,^ay  be  metby 

in  the  case  of  Jlverillo  vs:  Rogers^  and  disallow  the  dis-   counter   affida- 

tinction  taken  by  his  lordship,  as  the  foiuulation  of  the^^hichtimemav 

difference   lietween    words  spoken    in  the  second  and  in   ^e  allowed,  if 

the  third  person.     Perhaps  it  is  not  altogether  true,  that   Affinity  iscanse 

the  reason  for  the  difference  is  based  upon  the  ground,   of pnnomal  clml 

,         .       .  ,  *«"?^  ^o  rt  joror 

that   slanderous  words  spoken  m  the  second  person   are  —the  uncle,  by 
senerallv  attended  bv  passion,  whereas  those  spoken  in   ""^y"??©*  of  a 

o  •  .     I  »  I  party  is  not  com 

the  third  person  arc  usually  the  consequence  of  cold  and  potent. 
deliberate  malice.  Words  may  be  spoken  either  way, 
through  heat,  or  with  calm  and  deliberate  malice.  The 
distinction  may  prolmbly  find  n  more  congenial  founda- 
tion in  the  technical  notions  which  at  one  time  required 
great  strictness  between  the  allegata  and  probata.  Be 
the  origin  of  the  doctrine  what  it  may,  the  commen- 
idable  research  of  counsel  for  the  plaintiff  in  error,  has 

.       67        .. 
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Fall  Term     clearJv  shewn,  that  the  doctrine  of  Lord  Mansfield  pre- 

1  a  ft  ft  -  ■ 

vails  in  Cn^Iaiiil  and  in  several  of  the  ^meric^an  states. 
Notw{th«tandins  thifs,  we  think  it  liest  to  ai?here  to  the 
ca<Be  of  Huffman  vs.  ShumaU.  It  has  been  i  »ng  acqni- 
~  esced  in.  It  cannot  o()erate  as  a  hardship  np  .n  a  de- 
fendant  to  require  him  to  ^o  to  trial  prepared  to  jus« 
tify  what  he  has  said^  whether  it  be  in  the  second  or 
third  person.  And  as  to  the  distinction  founded  on  the 
difference  between  words  st>oken  in  an^er  and  {Mission, 
to-  the  face,  and  words  spoken  in  mere  malice,  l>ehind 
the  back,  it  is  no  more  than  any  other  circnrostance 
which  can  address  itself  to  the  good  s^ense  of  the  jnry, 
and  have  its  proper  influence  in  regidatin^  the  amount 
of  the  verdict.  The  jury  may  just  as  well  make  a  pro- 
per allowance  for  the  manner  in  which  the  words  were 
spo^cen  in  the  first  nction,  as- to  do  it  in  a  f^cond  suit, 
after  the  court  has  nonsuited  the  plaintiff.  The  amount 
of  the  verdict  should  depend  upon  the  evidence,  and  not 
upon  the  averments  in  the  declaration. 

Upon  the  second  point,  we  are  of  opinion,  that  the  af- 
fidavit of  a  defendant  is  suffirient  It  was  so  settled  in 
the  case  of  Ewhg  vs.  Price,  S  J.  J  Marshall  520.  If 
the  plaintiff  dispute^  the  facts  stated  in  a  defendant's  af- 
fidavit, on  application  to  the  court  for  that  purpose, 
time  should  be  allowed  to  ta'e  and  file  counter  afli- 
davits.  In  this  case,  the  nature  of  the  fact  stated  by 
Dailev,  is  such,  that  we  must  presume  it  to  have  been 
within  the  knowledge  of  Gaines  If  it  was  not  true  as 
stated,  it  was  as  easy  to  prove  that  the  juror  was  not  the 
uncle  by  marriage  of  the  plaintiff,  as  to  pfove  the  affir- 
mative. There  was  no  countervnilinfir  proof  offered,  and 
we  feel  bound  therefore  to  take  Dailev's  affidavit  as  true. 
That  affinity^  as  well  as  cfmsanguinity^  constitutes  a 
ground  of  '^principal  challenge"  to  a  juror,  we  have  no 
doubt.  The  relation  between  the  plaintiff  in  the  circuit 
court,  and  the  juror  Stevens,  he  l>eing  the  plaintiff's 
uncle  by  marriage,  was  within  the  degrees  which  ren- 
dered the  juror  incompetent.  The  affidavit  of  Dailey 
shews  a  case  of  surprise. 

Wherefore,  the  judgment  is  reversed,  with  co?ts,  and 
the  cause  remanded  for  a  new  trial. 
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poyle  and  Others  (his  children)  against    Chancerx. 
Sleeper  and  Alsop. 

[Messrs.  Morehead  and  Brown  for  PlaintifTs :  Mr.  B^itty  aad  Mr.  Comb.'* 
for  Defendantor] 

From  the  Circuit  Court  for  Mason  County. 
In  this  case,  the  seYeral  members  of  the  Court  delivered  Opinions  seriatim.    J^ovember  11 . 


Chief  JqsTCE  Robertson: — In  1829,  a  fieri  facias^  which 
had  been  issued  on  a  judgment  in  favor  of  Sleeper  and 
Alsop  against  Henry  G.  Doyle,  on  a  note  given  in  1818, 
having  been  returned  '^  no  pro|)erty,"  they  filed  a  bill  in 
chancery  against  hini  and  his  two  infant  children,  (Wil- 
liam  Tod  Doyle  and  Mary  Elizabeth  Ann  Doyle)  alleg- 
ing that  the  father,  being  indebted  to  insolvency,  bought 
with  his  own  money,  two  fractions  of  lots  in  the  town 
of  Maysville,  in  this  state,  and  with  the  design  of  de- 
frauding his  creditors,  procured  conveyances  from  the 
vendor  (Lucas)  to  his  said  children  nominally,  but  in 
truth,  for  his  own  use  and  benefit ;  and  they  therefore 
prayed  for  a  decree  for  subjecting  the  lots  to  the  satis- 
faction of  their  judgment. 

H.  G.  Doyle's  answer  denied  the  charge  of  fraud, 
and  averred  that  the  money  which  had  been  paid  for 
the  lots,  was  the  property  of  the  children  to  whom  the 
title  had  been  conveyed. 

The  answer  of  the  children,  by  a  guardian  ad  litem^  re- 
quired proof  of  the  material  allegations  of  the  bill,  and 
reiterated  the  averment  that  it  was  their  money,  and  not 
that  of  their  father,  which  he  had  paid  for  the  lots. 

One  of  the  deeds  was  made  in  1825;  the  other  in 
1827. 

Only  two  depositions  were  read  on  the  hearing  of  the 
cause  in  the  circuit  court.  One  of  them  proved  that 
H  G.  Doyle  paid  for  lire  lots,  made  the  contracts  for 
them,  and  reipiired  the  vendor  to  convey  the  title  to 
his  (Doyle's)  children,  alicf^incif  that  he  had  bought  the 
lots  for  them.     The  other   witness  proved  that,   about 


Statement  of  the 
case. — A  party- 
buys  an  estate, 
Euys  for  it,  nn^ 
as  the  Otitic 
made  to  his  chil- 
dren ;  his  cred- 
itors iQIe  a  bill 
to  subject  it  to 
the  payment  of 
his  debt  : — the 
debt  having  been 
contracted  be- 
fore the  pur- 
chase ;  the  an- 
swers of  father 
and  children  de-  ' 
nying  that  it 
was  an  advance- 
ment to  them, 
and  other  cir- 
cumstances in- 
dicating an  in- 
tent to  defraud 
creditors —  held 
that  the  estate  , 
was  liable  for 
the  debt — Judge 
J\richoia9  dis- 
senting. 
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Fall  Term     the   date   of  the  contract   for  one  of  the  lots,  H.    6. 

1  S33«        Do>le  was  in  good  practice  as  a  phybician  in  Maysville, 

Doyle  Sfc.      was  '•  pressing  coilectu^ns,^^  and  told  the  witness  that  he 

v«*  was  endeavoring  to  rai^  money  to  pity  lor  the  lots. 

SUeper^c,  ^j^^  witness  also  swore,  that  H..  G.  Do>le,  after- 
wards, told  him  that  he  had  tlie  title  conveyed  to  his 
children,  to  save  the  proj^erty  from  a  heavy  debt 
which  had  been  devolved  on  him  by  the  fraud  of  a  part- 
ner in  trade. 

The  circuit  court  having  decreed  that  the  lots  should 

be  subjected  to  the  satisfaction  of  the  jucigment,   this 

writ   of  error  is   prosecuted  by    H.  6.  Dovle   and   his 

two  children  to  reverse  the  decree. 

AninBolventfo-       As  against  H.  G.  Doyle,  his  insolvency  tit   the  dates  of 

^uMedUnd ^nd  ^'*®   deeds,  and   the   fraudulency  of  his   motive  in  pro- 

uken  the  title  curing  the  titles  to  his  children,  are  satifactorily  estab- 

-hSTa^'tln  »«shed.      But,   thruoh   the    children    may   be  ^!eenlcd 

a  luit  to  subject   volunteers,    it  may,   perhaps,   Ix;  admitted,  that  neither 

bis  decUriitions  their   father's   answer,  nor  his  declarations  to  the  u it- 

after  the  con-  „ess  after  the  dates  of  the  deeds,  shotdd  operate  esseii- 

vevancOt     may  '   .    ,,  ,     ,  .     i»  ■  ■  . 

Dot  be  evidence  tially  to  their  prejudice,     however  that  may  be,  two 

against theni:-—  important    facts  arc  sufficiently  established  against    the 

at  the  time,  and  children.  Without  the  declarations  or  the  answer  of  the 

payment    wUh  fj^her:  first,  lus  indebtedness  at  the  dates  of  the  con- 
ins  money,  are  *^ 
evidence  against   vevauces  to  them:  second,  the  payment  of  his  own  mon- 

money  to  make       Theirs/  is  proved  by  the  judgment  of  the  defendants; 

will  not"beVre-  **"*'   t hc  «€cmi(/ mu^t    be  inferred    from  the   facts  which 

suraed.intheab-  appear.     This  court  cannot,   in  the  absence  of  any  eridence 

proo.     iQi^^i  effect,  presume  that  the  infants  had  money  of  their 

own;  and,  if  they  had,  the  fact  was  susceptible  of  j)roof, 

and  would  prolmfdy  have  been  j)roved.     As  there  is   no 

such    proof,  the   rational    inference   from  the  fact    that 

II    G   Doyle  paid  for  the  lots,  would  l)e,  that  the  money 

was  Lis  own.      >*oreover,  a   fact  proved  by  one  of  the 

depositions  lends  strongly  to  the  same  conclusion,  and 

fortifies    the    lf»nral    presumption.     The     money    must, 

therefore,  be  deemed  to  have  been  H.  G.  Do}  le's. 

If  a  father  holds        Had  H    G    Doyle  held  the  le<:al  title  to  the  lots,  and 

MUte^^^^.nd  "&*-   ^""^?y^«^  '^  '«'  *»i^  children  for  i.o  other  consideration 

ing  much  in-  than  that  of  blood,  his  indebtedness  at  the  lime, would. 
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according  to  the  establkhed  interpretation  of  the  statute 
Against  fraudulent  conveyances,  have  renciercd  the  con- 
veyances fraudulent,  per  se^  for  the  J)enefit  of  ail  his  bona 
fide  creditorsr— subsequent  as  well  as  precedent. 

The  consideration  of  blouil  may  be  sufficient,  as  a- 
gainst  subsequent  creditors,  unless  the  conveyor  was  iii- 
debted  at  the  date  of  the  conveyance.  But  such  indebt- 
edness, to  a  material  extent,  would  invalidate  the  deeii 
as  to  all  creditors.  Suci4  is  the  doctrine  of  le^al  or  con* 
structive  fraud,  established  by  a  long  series  of  adjudica- 
tions, upon  the  statute  of  13th  Elizabeth,  which  has  heen 
substantially  incorporated  into  a  ^s^atutc  of  this  state  ; 
aud  the  same  interpretation  of  the  latter  statute  has  l>ecn 
adopted  by  this  court. 

But  the  judges  of  England,  with  all  their  zeal  for  ex- 
tending, by  a  construction  peculiarly  latitudinary,  the 
o|)eration  of  the  statute  of  13th  Elizabeth,  never  applied 
it  to  a  case  like  this,  in  which  the  conveyance  was  made, 
not  by  the  debtor,  or  of  his  estate,  but  by  another  person, 
at  his  i)istance,  and  in  consideration  of  his  money.  The 
sUitiUe  was  never  applied  io purc/iases  by  a  debtor,  but  has 
been  construed  to  operate  only  on  conveyances  hy  him — 
Procter  vs.  Warren^  SeL  Ca.  in  Ijord  King  a  time  ;  Lam- 
plug/ivs.  Lamplugh^  1  Pr,  Wins,  111  ;  Crozier  vs.  Youngs 
3  •/1/on.  167. 

It  is  therefore  evident,  that  the  decree  which  was  ren- 
dered in  this  case,  is  unsupported  by  statutory  authori- 
ty, and  consequently,  it  cannot  be  sustained  unless  it  be 
authorized  by  the  principles  ojfthe  common  law. 

The  common  law  abhors  fraud  of  every  kind  and  in 
every  shape  ;  and  hence,  even  in  its  infancy,  it  adopted 
the  maxim,  that  "  fraud  vitiates  every  thing.^^ 

But  the  charity  of  the  common  law  will  never  pre- 
sume fraud  ;  it  always  requires  5onic  proof  of  a  fraudu- 
lent intent;  unlike  the  judicial  system  built  on  the  stat- 
ute, it  knows  actual  fraud  only  ;  it  does  not  recognise 
such  an  abstraction  as  merely  legal  or  constructive  fraud. 
It  differs,  in  another  particular,  from  the  artilicial  sys- 
tem engrafted  on  the  statute— it  vacates  conveyances  on- 
ly for  the  benefit  of  prior  creditors.  In  this  respect,  at 
least,  it  may  be  applicable  to  this  case,  because  the  de- 


Pall  Term 

I  8  ;l  3  . 

Doyie  ^-c, 

vs. 
Sleepei:  ^c. 

debU'dyConveya 
it  to  bis  chtld, 
th«  conveyance 
will  be  (/;.</  the 
statuU)  Huud- 
ulent  aud  void 
89  to  all  hid 
creditors.  It  he 
is  Dot  indebted 
61  the  tiii.e  of 
thecoDveyance^ 
it  Diay  be  good 
againHt  eabse-, 
qaem  creditors.' 

The  pQrchas<^ 
by  a  debtor, 
with  his^  mon- 
ey, of  property 
which  ia  cou« 
veyed  to  a  third 
party,  is  D<ft 
y  ithin  the  stat- 
ute a^jnst  frau- 
dulent  convey* 
ances.  Sec  the 
concurrent  opi- 
nion of  Jadge 
Nicholas,  po$t 


Conveyances  in 
fraud  of  prior 
creditorBaievoid 
at  comnnonlaw. 
But  the  com- 
nion  lai.  does 
not  apply  this 
rule  to  subse- 
quent creditors 
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I  «3S.  ronveyaiutes.     Whelhtjr  it  l»e  projierly  applicable  in  any 

Doyle  4-c.  other  resjiect,  remains  to  lie  considered. 

▼••  The  cOHiiiion  law  looks  with  an  indulgent  eye  on  the 

y ^'^  yg.^  parental  sympathies,  (Plate.  Cam.  307,)  and  therefore  it 

"^  ^ITfo  "Ik^  ^''^  jjermit  an  indebted  father  to  appropriate  his  num^ 

sopport  and  ed-  ey  to  the  education  and  comfortable  maintertance  of  his 

Siktren     nou  ^bildrcn,  in  defiance  of  the  claims  of  his  creditors,  pro- 

withsundinghis  vided  his  motives  be  pure,  the  provision  suitable,  and 

See^theconcarl  ^^^  mode  of  securing  it  appropriate  and  eligible.   It  will 

rent  view,  and  not  presume  a  false  or  fraudident  motive  for  a  prudent 

ration  of  the  sob  ^"^1  allowable  provision  for  those  who  have  paramount 

ject,  by  Judge  claims  to  protection  and  sustenance  from  parental  boun- 

The  choses  in       It  is  not  forgotten  that  Lord  Northington,  in  the  case 

d^iw  cannot!  ^f  Partridge  vs.   Gopp,  [MxhUr,  6%,)  held  the  d(mees  of 

,bat  by  force  of  moncy  liable  for  the  prior  debts  of  the  donor.     But  it 

made  HaUe  to  ^^'il^  ^^  dillicult  to  reconcile  that  decision  with  cither 

his  debts  by  bill  principle,  analosv,  or  authority.     The  only  reason  sog- 

in chancery; nor  '  ,.*.,.  .        .  i        .  .       . 

can  sach  things  gestcd  by  INorthington  IS,  that  ^^he  thought  that  no  man 

fc***h  °^^°"^  has  such  a  power  over  his  property  as  that  he  can  dis- 
ex'on,  be  par-  pose  of  It  SO  as  to  defeat  his  creditors,  unless  for  con- 
han^  of^hose  s'^^^''^^'^"'"  ^"  t'*<5  abstract,  this  reasoning  is  as  legal  as 
to  whom  the  it  is  ethical — being  no  more  than  the  sound  maxim,  that 
fiWcJUSthlm  '*a  °»an  """*^^  be  just  before  he  is.  generous."  No  man 
— Money  is  not  should  have  sucIk  power,  over  suck  of  his  properly  as 
Uon^noT^^'kh'  ^^V  ^  9ubjecled  by  process  of  law  to  the  paynurU  oj  his  debis^ 
in  the  lien  of  an  as  to  l)e  able  to  deleat  the  executions  of  his  honest  credi- 
may°»e  Tevied  ^^^^t  ^Y  donations  to  his  friends  or  his  kindred.     But  it 

on  while  in  the  would  be  difficult  to  discover  the  principle,  or  approve 
poii8e«!iionofthe     ,  .  ....  ......      i 

debtor.    Jadge  the  reasoning,  upon  which  it  could  be  maintained,  that 

alio**" 'd'ff'  ^^  *  creditor  may,  by  the  process  of  the  law,  reach,  in  the 
view  by  Jod^  hands  of  a  debtor's  child,  or  donee,  that  which  he  could 
V.post  ^Qj^  [^y  j^jjy  W^nl  means,  have  taken  from  the  debtor 

himself  whilst  it  was  in  his  possession. 

In  Bayard  vs.  Hoffman y  4  Johnson^s  Chan.  Reps.  450, 
Chancellor  Kent  seemed  to  have  Ijeen  inclined  to  the 
opiuioii,  that  a  creditor  might,  according  to  the  commop 
law,  have  been  entitled  to  the  aid  of  a  chancellor  to  suB^ 
jcct  a  chose  in  action  to  the  satisfaction  of  a  judguient; 
and  that  a  dome  of  such  an  interest  might  have  been  sub* 
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jected  to  liability  Tor  its  value.     But  the  weight  of  au-     Fall  Term 
tbority  is  opposed  to  that  dictum  of  the  cli^tirtgui!^hed    .    iS3  3« 
American  jurist  ;  and  the  doctrine  to  which  it  inclines,      DoviTtc 
ihoi]ji(h  Supported  by   Taylor  vs.'  Jones^  2  Jltk,  600,  has  vs.. 

been  overruled  in  Enj^land,  and  has  never  been  deemed  ,  ^*^^^  ^c, . 
to  be  sound  law  in  this  state  since  *he  case  of  Bufard  vs. 
Bufordy  1  Bibb,  305..  In  Ihmdas  vs.  Dutens^  Lord  I  hur- 
low  said,  ^^  is  there  any  case  where  a  man,  having  stock 
in  his  own  namOf  has  lieen  sued  for  the  purpose  of  hav* 
ifi^  it  applied  to  satisfy  creditors  ?  Those  things — 
such  as  stock,  debts  &c.  being  clufses  in  adion^  are  not  lia* 
ble  ;xthey  could  not  be  taken  on  a  levari  facias.  ^^  Lord 
Elden  has  frequently  said  that  chancery  cannot  subject 
stock,  eo  nomine^  because  there  is  no  lien  on  it,  and  be- 
cause, also,  the  chancellor  will  not  aid  the  infirmity  of 
the.  law  by  taking  hold  of  that  which  the  law  exempts 
from  execution.  And  the  last  post-revolutionary  case 
cited  in  Bayard  x^.Hoffinafi,  supra,  accords  with  the  pre- 
valent doctrine.  In  that  case,  Lord  Chancellor  Sum- 
mers said,  that  "  he  h,id  listened  very  attentively  to  Lord 
'  Thurlow,  and  he  was  clearly  of  opinion  that  clioses  in 
action  couht  not  be  reached  by  the  process  of  a  court  of 
chancery."  The  lecrJ^i|ature  of  this  state  virtually  re- 
cognised that  as  the  true  doctrine  of  the  common  law, 
when,  in  1821,  it  passed  an  act  authorizing  a  court  of 
equity  to  subject  clioses  in  action  and  equitable  rights  to 
the  satisfaction  of  judgments ;  and  Roberts,  in  his  trea- 
tise on  Fraudulent  Conveyances,  lays  down  the  same 
doctrine,  in  page  422. 

Money  is  not  pro|)erly  a  chose  in  action,  and  it  may  be 
levied  on  to  satisfy  a  judgment,  if  the  officer  can,  without 
violence^  get  hold  of  it.  But  an  execution  does  not  operate 
as  a  lien  on  money,  according  to  the  common  law  ;  and 
as  money  is  the  common  circulating  medium,  cannot  be 
identified,  arid  loses  its  individuality  by  me  and  circula- 
tion,a  creditor  cannot  pursue  it  in  the  hands  of  a  stranger. 
Robertson  Fraud,  Con,  424,  2c?  Am,  Ed,,;  Handy  ys.  Dob- 
bin,  12  Johnson,  220;  1  Cranch,  133.  The  case  of  Crozier 
vs.  Young,  supra,  auth($rizes  the  inference  that  this  court 
recognized  the  same  doctrine.  The  case  of /ia/W/ 4'<^. 
vs.  Grant,  4  Monroe,  580,  intimates  the  same  doctrine. 
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m^yU  ^e. 


Fall  Term  In  that  case,  it  is  true,  the  sons  of  a  fraudulent  alienor 
18  33.  were  t»iihjected  i)er8onaily  to  the  value  of  the  estate 
which  the  father  had  conveyed  to  them  ;  but  the  rea* 
son  for  that  kind  of  a  decree  was,  that  the  fraudulent 
.^P^Lft^Ji-  alienees  had  divested  themselves  of  the  title  by  a  coq- 
veyance  to  a  bona  fide  purchas<er,  and  had  thereby  put 
it  out  of  the  power  of  their  father's  creditor  to  reach  the 
laud  which  he  had  fraudulently  conveyed  to  them,  and 
which,  while  tiie  title  was  in  them,  was  liable  to  the  pay« 
ment  of  the  father *s  debts.  And  the  fact  that  an  ad* 
verse  title  had  afterwards  prevailed  against  the  father's 
title,  was  deemed  immaterial ;  because  the  title  was  an 
unit,  and  the  court  would  ndt  consider  it  as  divisible, 
or  determine  the  value  of  that  of  the  father,  but^  as  he 
had  conveyed  it  fraudulently  to  the  sons,  it  was  deemed 
just  that  they  should  not  be  screened  by  a  subsequent 
purchase  of  another  title,  even  though  it  may  have  been 
a  l>etter  title.  But  it  is  evident  that  the  decision  would 
have  l>een  different  had  money  instead  of  land  been  giv« 
en  by  the  father. 
If  a  party  par-  "^  hat  effect,  if  any  at  all,  the  execution  law  of  1828 
chase  property,  should  have  On  this  point,  in  any  of  its  bearinss*  need 

pav  for  it    « ith  ,      ,  ■  ^  , 

bis  money,  and   not  be  now  intimated,  l)ecause,  whatever  application  it 

cause  the  con-   ^iffht  have  in  a  possible  ca>«  occurin£  since  1828.  it  ran- 

vevance  to    oe         "^  ■  ^  ^ 

madetoantran  not  effect  this  case,  which  must  be  tested  by  the  preex- 

trast  to  the  pay-  If  the  delivery  of  money  by  a  father  to   his  child, 

ry'  *will*^ decree  ^o*dd  he  deemed  the  creation  of  a  <lebt  from  the  latter 

the  property  Kub  to  the  former,  Midi  debt  inijiht  he  attached  under  the 

if  the  convey-  ^^'^  ^^  1821.     But  if  the  transaition  shall  be  considered, 

ancebemadeto  39  in  this  case,  only  a  gift,  or  even  a  deposit  in  trust  for 

bis  children   as  ,      ,    ,           .             "1.1                     «•/«•<... 

an     advance-  the  father,  there  would  lie  great  difficulty  in  shewmg, 

'"'T*  '*  T"th*  either  by  principle  or  approved  authority,  that  the  chnn- 
property  will  not  chellor  could,  at  coiniDon  law,  subject  the  child  to  Ha- 

feVi-V^s^Vebts*!!  ^"'*^y  ^^^  ***^  "^°"^y  '^  ^'^^  creditor. 
Pnt  if  it  appears  Byj^  ,18  the  mouev  of  «n  indebted  father  has  been  con- 
ancewasnotin  verted  into  land  in  the  nauie  of  hi^i  child,  if  a  trust  for 
tended  as  a  fto-  jf^p  father  ran  be  inferred,  the  land  so  conveyed  to  the 
me>it,bnttode-  child,  nominally,  but  to  the  father,  really  and  benefirial- 
!^M  bT^deernVd  '>''  "*^-'  ^  subjected  to  the  debts  of  tfie  father's  credi- 
fravdnient,  and  tofs.    A  Conveyance  to  a  stranger  would  carry  with  it  a 
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resulting  trost  to  the  person  who  paid  the  money.     Bat     Fall  Term 
the  relation  between  H.  G.  Doyle  and  the  holders  of  the       ^s^s. 
legal  title,  in  this  case,  will  prevent  the  iaipiication  of  a     x>oy{e4>c. 
trust  from  the  simple  fact  that  the  lots  were  bought  with  vt. 

hismoney.  ^?^*":. 

May  not  a  trust  result,  however,  for  the  benefit  of  cred-  property ^to  pay 
iters,  from  other  circumstances?  thefatber'^debt. 

The  reason  why  the  law  will  not  imply  a  trust,  as  be-  ^judm  Under- 
tween  parent  and  child,  from  the  simple  fact  that  the  J^^^^V!^ 
consideration  was  paid  by  the  parent  and  the  tkle  was  n.   thinks  tbt 
conveyed  to  the  child,  is,  that  from  the  consideration  of  ^^JjtodWl 
blood,  the  purchase  in  that  mode  will  be  deemed,  prima  dran,  cannot  be 
faeie^  an  advancement  by  the  parent  to  tlie  child.     But  j^^^^cUve 
when  the  presumption  of  such  an  advancement  can  be  oy\iuonB,pc8t'l 
repelled  or  destroyed,  a  trust  will  result  by  implication, 
as  between   strangers.      Thus,  in  'the  Hcand  volume  of 
ComyrCu   Digesty  first  American  Edition^    tUk   Chancery^ 
page  766,  it  is  said  that  when  a  conveyance  is  made  to 
the  son  in  consideration  of  money  paid  by  the  father,  a    ^ 
trust  will  result  to  the  fathery  if  the  son  /tod  been  before  ad- 
tanced  by  him; — and  second  Ca.  Ch,  is  referred  to  as  au- 
thority. 

So  if  it  appear,  that  land  bought  by  the  father,  with  • 
his  own  funds,  had  been  conveyed  to  his  child,  not  for 
the  purpose  of  advancing  the  child  in  good  faith,  but  for 
the  sinister  and  unlawful  purpose  of  defrauding  the  pre- 
cedent creditors  of  the  father,  then,  as  the  presumption 
of  an  advancement  k  repelled,  a  trust  will  result  to  the 
father,  for  the  use  of  his  creditors,  and,  so  far  as  those 
creditors  may  be  concerned,  equity  will  deem  him  to  be 
the  true  owner. 

Indulgent  as  the  spirit  of  the  common  law  certainly  is 
io  the  claims  and  obligations  incident  to  the  filial  rela- 
tion, it  will  not  permit  it  to  be  prostituted  or  perverted 
as  an  instrument  of  fraud.  It  will  jealou$ily  scrutinize 
every  transaction' in  which  an  indebted  father  ostensibly 
provides  for  his  children  without  paying  his  just  debts; 
and,  if  it  can  find,  in  the  provision  itself,  or  in  any  ex* 
traneous  circumstance,  a  sufficient  reason  for  strong  sus- 
picion of  fraud,  or  trust,  it  will  not  sufier  tlie  creditor  to 
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Fall  Term     be  eluded  by  such  artifice  and  indirection,  but  will  con- 
I  S3  a.  .     giiler  the  parties  just  as  they  would  have  stood  had  the 
Doyle  ^c.      conveyance  lieen  made  to  the  father,  as  it  probably  would 
^-  have  lieeii  if  there  had  been  no  creditors  to  defeat.     For, 
2 ^   when  it  may  be  satisfactorily  inferred,  that  the  convey- 
ance was  mfide  to  the  child,  not  for  the  honest  and  be- 
nevolent purpose  of  making  a  proper  ad vancentent,  but 
for  the   dishonest   purpose  of  securing  property  to  the 
father's   use  by  a  colorable  subterfuge,  the  chancellor 
should  treat  the  estate  as  the  father's,  t>n  the  principle 
of  n  presumed  trust.      Vineri  title  Fraud.  F, — Fletcher  vs. 
Sidley  et  al  Vem.  490;  Stykman  vn.  j^ehdaume,  2  Jkk.  481; 
Pole  vs.  Pole,  1  Fez  76;  Lloyd  vs.  Read,  1  Pr.  Wms.  607; 
Roberts  on  Fraud,  Con.  424,  and  notes.     It  is  thought  that 
these  and  other  authorities  abundantly  establish  the  fore- 
going principle..    And  is  it  not  reasonable,  just,  and  con- 
sistent? Shall  a  debtor,  after  converting  his  whole  estate 
into  money,  or  after  acquiring  money  by  his  credit  or 
bis  industry,  secure  to  himself  the  use  and  enjoyment  of 
an  estate,  in  land,  or  slaves,  by  making  his  family  the 
nominal  depositories  of  the  title,  merely  to  cover  the 
pro|ierty  and   defraud   his  creditors?     Should,  not  the 
chancellor  consider  the  transaction  in  its  genuine,  and 
not  in  its  falsely  simulated,  character?     It  is,  in  fact,  a 
trust — wliy  should  it  not  be  so  treated,  for  the  benefit  of 
those  whose  rights  were  intended  to  be  frustrated  by  a 
coIora\>le  arrangement,  which  would  never  .have  been 
contemplated   had  their  claims  never   existed?     Those 
judffes  who  subjected  money  and  chotea  in  action  in  the 
hands  of  the  child  of  an  indebted  parent,  certainl}*  would 
not  have  hesitated  to  subject  property  which  was  legally 
liable.     The  only  arguineni  ever  urged  against  the  pow- 
er of  the  chancellor  to  subject  a  ckf'se  in  action^  was,  that 
it  was  not  liable  to  execution,  and  the  chancellor  had  no 
power  to  make  that  liable  to  the  payment  of  debts  which 
the  law  had  exempted.     Those  wjio  thus  argued  virtu- 
ally conceded,  that  property  wliich  is  liable,  and  may  be 
taken  from  a  debtor  by  execution^  against  his  will,  and 
whilst  it  is  in  his  possession,  could  be  subjected  by  the 
chancellor  in  the  hands  of  a  child  of  the  <)el>tor  to  \yhoia 
it  had  been  conveyed  for  the  purpose  of  defrauding  the 
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father's  creditors.     And  tlius  both  parties,  as  well  thai     Fall  Term 
which  opposed  as  that  which  defended  the  doctrine  of       i«38. 
Lord  Northington,  united  in  the  opinion,  that  land  fraud-      Boyle  ^e, 
ulently  conveyed  to  the  child,  instead  of  the  father,  and  vs. 

bought  with  the  father's  money,  might  be  subjected  to  ^^  ^^' 
his  debts.  And  no  case  or  dictum  to  the  contrary  is  re- 
membered, or  has  Keen  cited.  If  the  law  will,  in  favor 
of  creditors,  presume  that  land  conveyed  by  an  indebted 
father  to  a  son  whom  he  had  previously  advanced,  is 
held  by  the  son  in  trust  for  the  father,  will  it  not,  a  for- 
Horij  presume  a  trust  when  it  is  evidetit  that  the  convey- 
anc<^  was  made  to  elude  creditors,  and  secure  to  the  father 
himself  a  beneficial  estate,  so  covered  ov^r  as  not  to  be 
tangible  by  the  ordinary  process  of  execution.*' 

Rolierts  says,  that  ^^wheris  the  object  of  sgch  original 
conveyance  is  the  advancement  of  children,  witlwut  any 
particular  badges  of  frauds  the  children  will  prevail  in 
equity  against  the  ^creditors  of  the  parent,  even  though 
be  were  indebted  at  the  time  of  the  purchase."  What 
did  he  mean  by  ^^badges  of  fraud'*^  in  such  a  case.^  He 
undoubtedly  meant  such  circumstances  as  would  induce 
the  belief  that  the  land  had  been  bought  by  the  father, 
but  conveyed  to  the  son,  not  for  the  exclusive  benefit  of 
the  son,  but  for  the  benefit  altogether,  or  In  part,  of  the 
indebted  parent,  and  that,  therefore,  fraud  on  the  fa- 
therms  creditors,  and  not  a  provident,  bona  fide  advance- 
ment to  his  son,  was  the  true  motive  of  his  conduct. 

In  Lloyd  vs.  Read,  1  Pr.  Wnis.  607,  it  is  decided  that, 
if  the  father  enjoy  the  use  or  take  the  profits  after  the 
majority  of  the  son,  an  advancement  will  not  be  intend- 
ed, but  a  resulting  trust  to  the  father,  for  the  benefit  of 
his  creditors,  will  be  presumed. 

In  Styleman  vs.  Jlshdowne  {supra,)  the  father,  having 
bought  land  with  his  own  money,  had  it  conveyed  to 
himself  and  to  his  two  sons  jointly,  and  therefore.  Lord 
Hardwick  decreed  that  the  title  should  not  survi.i'e  to 
the  sons,  but  should  be  liable  to  the  father's  debts,  be- 
cause that  mode  of  conveying  the  title  (whereby  the  la- 
ther might  have  been  entitled  as  survivor  to  the  whole^ 
,AS  the  sons,  during  minority,  could  not  have  made  par- 
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Fall  Term     tition,)  was  incongruous  and  created,  per  st^  a  suspicioB 

I83d«        (liat -a  settlement  upon  the  sons  in  good  faith  was  not 

IhyU^e,      the  father's  object;  and  that,  consequently,  fraud  on  his 

creditors  and  a  consequential  trust  to  himself,  might  he 

fairly  inferred. 

For  a  similar  reason  (the  unsuitableness  of  the  osten- 
sible provision  for  a  child)  the  same  kind  of  decree  was 
pronounced  in  Pole  vs.  Pole^  1  Fez.  76. 

Roberts  uses  the  following  language: — <'disprO})ortion 
between  the  provision  and  the  object,  as  well  as  incon- 
gruity between  the  means  and  the  end,  seems  to  justify 
the  inference  of  fraudulent   intention"— "a  pretended 
provision  or  advancement   may  be  condemned  by  its 
own  inadequacy  and  incongruity  with  respect  to  the  de- 
sign projeesedly  in  the  cohtemplation  of  the  parent  and 
settler" 
That  the  inten-       It  seems  that,  upon   common  law  principles,  fraud 
whoprocai^ui  ^'*''  ^*^^  ^  inferred  from  the  naked  circumstance  that 
crtate,  pnrchas-  the  father  was  indebted  when  the  money  was  advanced 
hy^imfto  ha  by  him,  and  the  title,  at  his  instance,  conveyed  to  his 
conveyed  to  hia  child.     Some  subsidiary  fact,  either  intrinsic  or  extra- 
fimoduient,  can-  ncous,  will  be  required  by  the  circiims|)cct  chancellor. 

not  be  inferred  g^j  jy,  ^  transaction  SO  liable  to  suspicion,  slight  cir- 
from  the  mere  .,,  ,  ^   .  .       .^      .  . 

fact  of  hifl  in-  cumstances  will  be  sufficient  to  justify  the  presumption 

the^tfrnr^  but  ^^  ^^^^^  ^^  ^f  ^  *'*"^^»  *"^  *®  '^^  ^'"®  father's  creditors 
alifht  addition-  subject  the  land  as  his  property  in  equity,  so  far  as  their 
CM  wRr7iwtify  <^'»'™s  are  concerned.  This  position  not  only  accords 
that  inference,  with  policy  and  justice,  but  is  sustained  by  some  of  the 
J^***  foregoing  and  other  authorities. 

If  there  be  no  valid  advancemenlf  a  resulting  trust  for  the 
benefit  of  creditors  at  least,  is  unquestit^ble  and  inevitable. 

In  this  case,  the  insolvency  of  H.  6.  Doyle^  at  tlie 
dales  of  the  conveyances  to  his  children,  thougfi  ad- 
mitted in  his  answer,  has  not  been  conclusively  estab- 
lished as  against  them.  Nor  does  the  record  furnish  the 
means  of  ascertaining  satisfactorily  whether  there  was 
any  incongruity  in  the  transaction,  or  whether  the 
means  were  disproportionate  or  iuadaptable  to  the  pro- 
fessed end.  Nevertheless  all  the  circumstances,  slight 
as  some  of  them  may  be  deemed  to  be  individually,  arc 
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iwfficient,  when  considered  altogether,  to  authorize  (he  Fail  Term    * 

judicial  deduction,  that  the  lots  were  not  bought  by  H.  issa* 

G.  Doyle,  and  the  titles  conveyed  to  his  two  infant  chil-  ^^^i^iT^e 

dren,  for  the  purpose  of  making  an  allowable  and  provi-  ^^'    . 

dent  settlement  for  their  education  and  maintenance;  but  ^^ 
that  his  chief,  if  not  his  only  motive,  was  to  secure  the 
estate  to  his  own  use,  and  thus  save  it  from  his  creditor^, 
by  the  ostensible  intervention  of  his  children's  title. 

His  ascertained  insolvency  sliorlly  ajter  the  dates  of  the  Parties  in  this 

deeds,  is  evidence  against  the  children.     And  not  only  «ourtinay  waive 

•  •  \  .1  111.  .  objections  to  the 

he,  but  they  also  deny  that  there  was  any  advancement,  preparation  of  a 

It  is  true,  that  the  certificate  of  publication  against  them  ^^S^^^„^^"^ 

was  not  perfectly  regular;  but  they  are  parties  here,  and  low,  and  have 

have  expressly  waived  all  objection  that  might  have  been  onlh^ierits.^-^ 

made  to  the  regularity  of  the  proceedings  as  to  parties  in  Andparties  wfae 

the  circuit  court,  and  have  insisted  on  a  decision  on  the  gwered"S'"«^'a^" 

merits  of  the  case.     They  have  thus  recognised  and  sane-  dian  ad  litem, 

tioiied  the  answer  filed  by  their  guardian  ad  litem.     Such  {?*J  Burfi"aal 

an  answer,  in  such  a  case,  must  have  some  eflfect.     The  fwer.— AgaJnet 

-  .,  *i       •  I  r  1  "t*  denial,    tne 

answer,  so  far  as  it  renounces  the  idea  of  an  advance-  chancellor  will 

ment,  is  not  only  not  contradicted  by  proof,  but  accords  not  presume  that 
...       .       .     .  .    ,  ...  1  .        ^  ■  *n   estate  con^ 

With  the  intrinsic  probability  resulting  from  the  com-  yejed  to  tliem 

plexion  of  the  whole  case.     The  chancellor  should  not  ^^  their  father, 

*  ...  1  ^   was  intended  as 

therefore  presume,  that  the  purchase  and  conveyance  of  anadTancement 
the  lots  was  an  advancement  by  the  father  to  his  chil-  ^^"^®^'i^°"* 
dren,  when  such  a  claim  is  not  only  not  pretended,  but 
is  denied  by  all  the  parties,  and  is  in  itself  scarcely  prob- 
able.    Such  a  presumption  against  the  answer  even  of 
infants  is  not  proper  or  allowable. 

AH  things  considered,  the  facts  preponderate  against 
the  inference  that  H.  G.  Doyle  intended  a  bona  fide  ad-  ^ 
vancement  to  his  children,  and  tend  to  prove  that  his 
object  was  to  defeat  the  claims  of  his  creditors,  by  pur- 
chasing, for  his  own  benefit,  and  having  conveyed  to 
his  children,  property  which  would  have  been  convey- 
ed to  himself  bad  there  been  no  creditors;  and  that, 
consequently,  so  far  as  such  creditors  are  concerned,  he 
should  be  deemed,  in  equity,  the  true  and  only  owner  of 
the  estate.  Of  course,  it  may  be  subjected  to  the  judg- 
ment of  the  defendants.  A  valid  settlement  on  the  chil-, 
dren  cannot  be  presumed^  contrary  to  the  allegations  of 
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Fail  Terra     the  answers  anil  to  the  tendency  of  otlier  circumstances 

183  3.        in  the  case;   and,  there   being  no  valid  advancement,  a 

Doyle  4-c.      ^*'"*^  Results  necessarily  for  the  benefit  of  the  defendants 

▼s-  as  precedent,  bona  fide  creditors. 

— ^*^  ^^'        In  such  a  case  as  this,  conclusive  evidence  of  fraud  or 
of  a  trust,  should  not  be  required  or  ex|jected;  and  if 
the  facts  exhibited  in  this  case,  when  properly  scrutiniz- 
ed and  legitimately  applied,  are  insufficient  for  subject- 
ing the  lots,  the  intrinsic  difficulty  of  producing  more 
satisfactory  proof  in  any  case  of  a  similar  kind,  would 
lend  to  frustrate  justice,  encourage  frauds,  and  pervert 
the  sympathies  and  obligations  of  kindred  into  polluted 
agencies  of  successful  and  dishonest  stratagem. 
The  chancellor.       But  the  chancellor,  when  he  decrees  4he  sale  of  real 
sale^'iTr^l  ea!  estate,  should  follow  the  law,   and  sell  so  much  only 
tate,  should  fol-  as  shall  be  necessarv  for  satisfying   the  decree;   unless, 

lOwtnei&w  and  «^      o                            '                ' 

(uQlest  there  is  from  the   indivisible   character  of  the  estate,  or  from 

a  special  cause  gome  othcr  cause^  a  sale  of  the  whole  shall  appear  to  be 

whole)  sell  so  more  advantageous  to  the  owner,  or  unless  he  shall  as- 

wSl^satisfy  the  ®®"*  ^^  *"^'*  ^  ^^^'  ^^  ^"^^  reason  for  a  peremptory 
decree.  --  [See  sale  of  either  of  the  entire  fractions  of  the  lots,  appears 
JuVe^*%jSdOT-  *"*•*'«  record;  and  therefore,  as  the  decree  '  directed 
vroodand  Judge  such  a  sale,  it  must  be  deemed  to  be  erroneous  and  pre- 
-iMt^l^ra^i^h  judicial  in  that  particular,  and  must,  for  that  cause,  be 
of  each.]  reve^'sed. 

In  remanding  the  case  it  would  have  been  proper  to 
allow  other  answers  to  be  filed,  had  not  the  agreement 
of  the  parties  in  this  court  required  a  final  decision  on 
the  merits,  and  waived  objection  to  the  preparation  of 
the  case  in  the  circuit  court. 

Wherefore,  it  is  decreed  and  ordered  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
.  ed  for  further  proceedings  according  to  the  eSkct  of  the 
agreement  filed. 

The  defendants  must  pay  the  plaintiffs  in  error  their 
costs  in  this  court. 

As  Judge  Nicholas  dissents,  and  Judge  Underwood, 
though  he  concurs  in  the  conclusion  of  this  opinion,  at- 
tains that  end  by  a  process  in  some  respects  different, 
it  has  become  necessary  that  the  members  of  the  court 
should  deliver  their  respective  opinions  Hriatim. 
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Doyle  ^e. 

vs. 
Sleeper  4rc. 

Opinion    of 


JvDQt  Underwood  : — As  my  views  of  this  case  differ 
from  those  of  my  brethren,  1  deem  it  proper  to  deliver 
a  separate  opirrion.  The  result  of  my  investigation  is, 
that  the  estate  conveyed  by  Lucas  to  Doyle's  children, 
was  properly  subjected,  by  the  decree  of  the  circuit 
court,  to  the  payment  of  his  debts  contracted  previous  j^^  Under- 
to  the  conveyance.  wood: vrho con- 

Doyle  4;ontracted  the  debt  to  Sleeper  and  Alsop,  in  ^thw/wi!t,"ii 
1818.  Lucas,  at  his  instance,  and  in  consideration  of  insolvent,  buy b 
his  money,  conveyed  the  estates  to  his  children,  in  1825  fo,  h,"imd^ha8 
and  18^.  Doyle's  insolvency  was  ascertained,  by  a  re-  the  title  uiade 
turn  of  nulla  bona  upon  the  execution,  in  1829.  it  is  a  fraa/opl 

I  hold  it  to  be  a  fraud  for  the  debtor,  after  contracting  ^  ^  creditors 
the  debt,  to  disable  himself,  so  that  he  cannot  pay  it,  by  a  trust  in  the 
disposing  of  his  money  or  property,  which  the  law  sub-  ^J^^j^^hich 
jects  to  the  payment  of  his  debts,  in  such  manner  that  it  sbonid  be  held 
cannot  be  reached  by  the  ordinary  process  of  execution  ;  [iJ^^^'s  Jjlo^g^ 
unless  the  disposition  be  made  in  discharge  of  obliga-  where  a  debtor 
tions,  legal  or  moral.  has  effects  sab- 

I  hold  it  to  be  fraudulent  for  a  person  to  accept,  and  t^^I^dsoXl 
hold  as  a  gift,  the  money  or  property  of  an  insolvent   po^es  of  them, 
debtor,  and  thereby  defeat  the  payment  of  preexistent 
debts. 

The  reason  of  these  rules  is  very  obvious.  The  cred* 
itor  trusts  the  funds  in  his  debtor's  hands,  which  the  law 
has  subjected  to  the  payment  of  the  debt.  Good  faith 
requires  the  debtor  to  have  those  funds  forthcoming  to 
satisfy  the  demand.  The  creditor  is  deceived  and  han<^ 
esty  violated  by  any  disposition  of  the  funds  which  de- 
feats the  payment  of  the  debt,  unless  it  be  made  on  valu« 
able  consideration,  or  in  discharge  of  obligations  enjoin- 
ed by  law.  Gratuities  cannot  be  tolerated  at  the  ex|>en8e 
of  justice. 

Money  is  liable  to  execution,  and  may  be  levied  by  JIf on«y  may  b« 
the  officer,  first  vs.  JUilkr,  4  Bibb,  311;  Turner  vs.  ^^^0^1^^ 
IkndaU,  1  Crandi,  1 17;  Cond.  Rep.  261.  534. 

The  money  which  Doyle  paid  Lucas  was  subjected  a  man  may  do- 
by  the  principles  of  the  law,  to  the  payment  of  the  debt  frayibecBrrem, 

•^  *  ■  ■    •'  necessary  ex  pen 

aea  of  his  ehildren,  though  it  render  him  unable,  or  less  able,  to  pay  his    debts.     [See  p. 
584,  also  iodge  Nicbolafl'  opinion,  post.l    But  be  has  no  richt  to  set  apart  a  large  fund, 
parchase  estates,  the  income  to  be  applied  to  that  parp06(  *"  -''•'■       '  '- 

ing  his  debtfl — suoh  foods  and  estates  fbonld.  be  held  liab 


that  they  cannot 
be  reached  by 
his  creditors,  it 
is  fraudulent, 
not  only  in  him, 
bat  in  the  party 
who  accepts  or 
receives  the  «& 
fects. 


«e,  and  thns  disable  himself  from  pay- 
liable  to  hie  debts* 
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Fall  Teroi    due  Sleeper  and  Aisop.     Doyle  failed  to  apply  it  Id  sa» 
1838*       tisfartion  of  the  debt.     He  handed  it  to  Lucas,  as  a  con- 
Dwle  4*0.     snleration  and  inducement  to  the  execution  of  the  deedi 
▼*•  to  his  children;  thereby  substituting  in  lieu  of  the  mo- 

— ^^^  fg'  ^^y^  which  he  owned,  estates  for  his  children,  the  title 
to  which  was  never  in  him,  and  upon  which  no  execu- 
tion in  favor  of  Sleeper  and  Alsop  could  be  levied. 

The  proof  of  these  facts  is,  to  my  raind^  proof  of  ac- 
tual fraud.  Why  did  Doyle  thus  disable  himself,  and 
'  divert  his  means  from  the  satisfaction  of  an  existing 
debt?  Was  he  under  any  legal  or  moral  obligation  to 
do  so?  None  whatever.  I  admit  that  a  man  is  both  le* 
gaily  and  morally  bound  to  provide  necessaries  for  his 
children.  I  also  concede^tbat  be  may,  and  ought  to 
provide  necessaries  for  them  at  the  expense  of  his  cred- 
itors; that  is,  he  should  use  so  much-of  the  property  ia 
his  hands  as  would  furnish  his  children  with  food  and 
raiment,  and  such  education  as  is  suitable  to  their  ooodi 
tion  in  life,  although  by  so  doing  he  might  subtract  from 
the  means  of  paying  his  just  debts.  But  beyond  that, 
he  has  no  right,  founded  on  law  or  morals,  as  I  con- 
ceive, to  provide  for  his  children  at  the  expense  of  cred- 
itors. It  is  the  present  wants  of  children,  or  wants  of 
the  current  year,  which  may  be  supplied  under  the  idea 
of  necessaries,  and  not  such  as  okay  be  anticipated  in  fu- 
ture years.  Hence  I  reject  the  idea  that  a  father  can  girc 
to  his  infant  son,  a  year  old,  two  thousand  dollars,  upon 
the  supposition  that  it  will  require  a  hundred  dollars  per 
annum  to  supply  him  with  necessaries  during  his  mi- 
nority. How  can  he  tell  that  his  son  will  live  so  long? 
Indeed,  I  reject  the  idea  of  a  donation,  or  setting  apart  of 
funds  for  the  use  of  the  child,  while  the  father  is  indebt- 
ed, altogether. 

The  child  during  minority  is,  in  l^al  contemplation » 
subject  to  disabilities,  and  requires  the  parent  to  act  for 
him.  If  funds  were,  therefoi*e,  given,  it  would  be  the  pa- 
rent's duty,  as  natural  or  statutory  guardian,  to  manage 
them.  The  extent  therefore  to  which  the  doctrine  ctf 
supplying  a  child  with  fiecessaries  can  be  carried,  is  to 
allov^  the  parent  to  use  Kis  means  for  the  present  benefit, 
for  the  maintainance  and  education  of  his  child  frov 


Digitized  by  VjjOOQIC 


OK  APPEALS  OF  KENTUCKY. 


545 


Fall  Terrfi 

1  8  .>  3. 


Doyle  ^c. 


year  to  year,  as  above;  and  if  in  so  doing,  he  becomes 
less  able  lo  pay  his  debts,  and  a  greater  loss  falls  on  cred- 
itors, they  have  no  ground  to  complain  of  a  fraudulent 
appropriation  of  the  debtor's  means.  Debtors,  howev- 
er, often  think,  or  pretend  to  think,  that"  they  may  go  ^^^^^^  ^f 
uimh  further  in  point  of  morality,  and  would  have  the 
law  fashioned  accordingly.  It  is  a  difficult  thing  to 
bring  home  to  the  conscience  of  the  debtor,  the  fact* 
that  creditors  feel  hunger  and  cold,  and  may  have  wives 
and  children  whose  wants  are  to  be  supplied.  The  stat- 
utes against  fraudulent  conveyances  and  the  common 
law  rules,  discountenancing  all  manner  of  fraud,  are  de- 
signed to  teach  debtors  the  truth  in  respect  to  the  rights 
of  creditors,  and  to  compel  them  to  do  justice.  These 
rules  and  the  policy  of  the  statutes  would  entirely  fail  of 
their  object,  if  a  debtor  could  defeat  preexlstent  credi- 
tors by  converting  his  property  into  money  and  vesting 
the  money  in  estates  for  his  children. 

Notwithstanding  the  impolicy  of  such  a  doctrine,  if  it 
has  been  settled  by  authoritative  adjudications,  I  should 
feel  myself  bound  by  them,  and  leave  it  to  the  legisla- 
ture to  change  the  rule.  I  have  not  in  my  researches 
•found  that  unbroken  chain  of  decisions  which  should  be 
regarded  as  settling  the  question,  and  therefore  feel  at 
liberty  to  establish  the  rule  in  conformity  to  the  dictates 
of  reason  and  justice. 

Bnt  I  am  far  from  admitting,  that  I  am  without  sup- 
port by  former  adjudications.  On  the  contrary,  I  think 
the  principles  heretofore  recognised,  in  cases  to  which 
I  shall  briefly  refer,  fully  sustain  the  doctrine  now  con- 
tended for. 

The  case  of  Halbert  ^c.  vs.  Grant  is  in  point,  or  ad- 
mits of  so  small  a  difference  that  it  ought  to  be  discard- 
ed.  (See  4  J^on,  590.)  In  that  case,  the  father  convey- 
'ed  his  estate  frautlulently  to  bis  sons.  Afterwards  be- 
ing evicted  by  paramount  title,  he  purchased  in  that  ti- 
tie,  but  had  the  conveyance  made  to  one  of  his  sons  to 
defeat  creditors.  The  court  subjected  the  title,  .thus 
conveyed  to  the  son,  and  which  the  father  never  own- 
e<l,  to  the  payment  of  the  father's  debts.  Now  the  only 
difference  between  that  case  and  this,  is,  there  the  f«^. 

60  .  " 
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ther  once  claimed  the  land  before  the  siiccessful  claim- 
ant conveyed  it  to  the  son;  here  it  does  not  appear  that 
Doyle  ever  clainned  the  land  before  it  was  conveyed  to 
his  children.  Tiie  difference,  I  think,  amounts  to  noth- 
ing; for,  by  the  recovery  in  the  ejectment,  It  was  judi- 
cially determined,  that  old  Grant  bad  no  title.  His  on- 
ly interest  was  a  claim  for  improvements  that  he  sur- 
rendered as  the  consideration  for  the  conveyance  to  his 
son.  Suppose  the  successful  claimant  had  paid  the  mon- 
ey for  the  improvements  and  entered  on  the  land  :  sup- 
pose he  had  thereafter  conveyed  the  land  to  regain  the 
money,  would  there  have  been  any  difference  between 
that  case  and  the  present?  None  in  principle.  The  fail* 
ure  to  pay  the  money  cannot  change  the  principle,  when 
a  dischars^e  of  the  liability  to  pay  it  is  ms^le  the  consid- 
eration of  the  conveyance.  ^  Such  a  discharge  is  equiv- 
alent to  the  payment  and  return  of  the  money,  and  the 
parties  by  the  arrangement  saved  the  trouble  of  count- 
ing. The  court  do  say.  that,  ^'If  the  land  had  never 
before  been  possessed  by  the  father,  and  conveyed  fraud- 
ulently by  him,  and  he  tlien  had  become  for  the  first  time 
the  purchaser  thereof,  with  his  money,  and  had  directed 
it  to  be  conveyed  to  one  of  his  children,  as  it  would,  in 
that  event,  never  have  been,  subject  to  bis  debts,  there 
wtMdd  have  been  some  ground  for  contending  that  it 
could  not  now  be  subjected."  No  more  ground  for  it,  I 
think,  than  there  would  be  to  subject  the  title  of  Doyle^s 
children  in  this  case  to  his  debts,  because  he  had  disseiz- 
ed Lucas,  and  was  in  possession  claiming  the  land  at  the 
time  he  procured  the  conveyances  from  him  to  the  chil- 
dren. I  cannot  perceive  any  reason  for  divesting  infant 
children  or  adults  of  a  good  title,  which  the  father  nev- 
er owned,  merely  because  the  father  set  up  claim  to  the 
land  and  got  in  possession,  and  acted  fraudulently,  upon 
the  supposition  that  he  was  the  owner.  I  see  no  propria 
ety  in  staining  the  title  of  the  children  with  the  blark 
frauds  of  the  father,  over  which  they  had  no  control. 
I  will  not  resort  to  such  pretexts  for  subjecting  the  es- 
tate to  the  payment  of  the  father's  debts.  They  are  ir- 
relevant. I  prefer  enquiring  directly  as  to  the  payment 
of  the  consideration,  and  if  I  find  it  was  entirely  paid 
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I)y  \,he  father,  I  am  prepared  to  carry  out  the  opinion  of    Pall  Term 
Lord  Northington,  in  Partridge  vs.  Gapp^  ^^that  no  man        is  as. 
has  such  a  power  over  his  property  as  that  he  can  dis-      Doyle  ^e, 
pose  of  it  so  as  to  defeat  his  creditors^  unless  for  consid-  ^■• 

eration."     HMeri  ^e.  vs.  GraiU  points  out  the  road  to     ^^^^^  ^^'\ 
reach  property  when  the  fraudulent  dcmee  or  grantee 
has  made  way  with  it. 

I  adoiit,  that  where  a  parent  advances  the  considera-  Property  por- 
tion, and  takes  or  procures  a  conveyance  to  his  child,  forbyrpar^'t, 
the  property  conveye<l  cannot  be  reached  by  a  subse-  and  conveyed  to 
quent  creditor,  upon  the  principles  of  the  common  law.  not  be  r^ch- 
Tlie  reason  is  obvious,  the  consideration  thus  advanced  ed^y  a  »^*«- 
could  never  have  been  a  fund  to  which  the  subsequent   of  the  parent, 

creditor  looked  for  the  satisfaction  of  his  demand,  and   **?  .  ^^    ''"^«» 

of  tbe  coiniiion 
therefore  it  is  impossible  that  such  creditor  could  have  law.    Nor  are 

been  cheated  or  defrauded  by  the  transaction.  But  the  ^^£''the*rtlu 
English  courts,  in  order  to  give  the  most  beneficial  op*  ntea  against frau 
eration  to  their  statutes  against  fraudulent  conveyances,  ^Jj^*  convey- 
have,  where  the  grantor  was  indebted  at  the  time,  set  *  at  where  one 
aside  the  conveyance  in  behalf  of  subsequent  as  well  as  uarchdBes prop- 
prior  creditors.  They  have  also  denounced  conveyan-  arty  and  has 
ces  made,  when  the  grantor  was  not  imiebted,  but  in  macletb^fUKUfa^ 

contemplation  of  future   indebtedness.     I  also  concede  er,»uch grantee 

«         ,  .    .        4.         .       .         .     ,.     .  .  ,         rt.  ,    la  but  a  tmstee 

that  the  weight  of  authority,  m  limiting  the  effect  and  for   the   party 

operation  of  the  statute,  has  confined  it  to  aljenations;  ^ngjderaUon  * 

and  not  |)ermitted  it  to  embrace  purchases.     As,  there-  the  property 'is 

fore,  Doyle  never  had  the  estates  in  question,  and  never  iebu  nponco*m 

conveyed  them,  there  is  nothing  for  the  statutes  agaiiiSt  mon  law  prin- 

frandulent  conveyances  to  operate  upon.     The  proper-  ccmOTrrentview 

ty  is  not  subjected  to  the  payment  of  Doyle's  debts  in  of  the  C.  J.  pHge 

virtue  of  those  statutes,  but  upon  a  different  principle;  jad^eN.  post!]  ^ 

to  wit:  the  iniquity  of  suffering  the  funds  of  the  debtor  The  ca«e  of  a 

to  be  diverted  from  the  payment  of  subsisting  debts,  and  jq  that°.'  ay^u^ 

ffratuitously  transferred  to  children.    The  case  of  Crazier  advance  his  chil 

«r  «  *^        ...•,■  •         ■  .    .       ^tn^r   ru'     dron  sbould  not 

vs.  Youngs  3  Mon.  157,  shows  thatjlhe  statute  of  loth  IfM-  constitsieanex- 

zabeth.  and  our  statute  relative  to  fraudulent  conveyances  ception  to  this 

.         general  mie.^ 
do  not  embrace  the  present  case.     But  the  concluding  rch.  Jos.  and 

remarks  of  the  court,  in  Crozier  vs.  Young,  clearly  shew,  ^*!j^*^a^ 
that  Young  was  a  subsequent,  and  not  a  preexistent  cred-  po8t,'\ 
itor;  and  therefore,  in  the  language  of  the  court,  not  en- 
titled to  the  protection  of  the  common  law  against  the 
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FaU  Term     effect  of  the  fraudulent  transaction.     Sleeper  and  Alsop 

1  A^:f«        are  situated  so  as  to  avail  themselves  of  that  protection, 

Doyle  fye,      being  preexistent  creditors;  and  therefore  have  a  right 

^**  ju       ^^  ^y  ^^  Doyle  and  his  children,  '^you  shall  not  use  the 

-^^  « '—  funds  which  ought  to  be  appropriated  to  the  payment  of 

our  debt  for  the  purpose  ctf  securing  estates  to  yourselves 
whilst  I  am  unpaid." 

There  are  other  well  settled  principles  of  the  law^ 
which^  when  permitted  to  operate  according  to  the  rea^ 
sons  on  which  they  are  founded,  will  show  that  the  lots 
conveyed  by  Lucas  to  Doyle^s  children,  should  be  sub- 
jected to  the  payment  of  Doyle's  debt  to  Sleeper  and 
Alsop. 

Where  the  purchase  money  is  paid  by  one,  with  his 
money,  and  the  estate  is  conveyed  to  another,  the  gran- 
tee is  a  trustee  for  the  paver.  This  is  not  denied  by 
Judge  Nicholas,  as  a  general  proposition;  but  he,  and 
the  Chief  Justice  likewise,  lays  it  down  as  an  exception 
to  the  general  rule,  that  where  the  father  pays  the  pur- 
chase money,  and  takes  the  conveyance  to  a  child,  then 
the  relation  of  blood  destroys  the  resulting  trust,  and 
confirms  the  title  to  the  child,  as  an  advancement. 
Now,  I  admit  that  when  the  father's  circumstances  are 
such  that  he  has  something  to  spare,  it  is  very  proper 
to  regard  the  estate  conveyed  at  his  instance  to  the 
child,  and  paid  for  by  him,  as  an  advancetnent.  But 
when  the  father  has  nothing;  when,  if  he  would  act 
honestly  and  pay  his  debts  to  the  extent  of  his  means, 
he  is  insolvent;  when  in  truth  he  has  nothing  to  ad- 
vance which  lie  ought  to  call  his  own,  1  cannot  conse- 
crate, as  an  advancement  to  the  child,  property  ])aid 
for  by  the  father.  The  general  doctrine  is,  that  a  trusfe 
results  in  favor  of  the  payer  whose  money  is  used;  (he 
exception  is  in  favor  of  the  child  claiming  to  be  advanc- 
ed.  But  will  the  law  make  such  exception  when  it  \y^v- 
ceives  clearly,  that  the  father  was  cheating  creditors  in 
making  the  advancement?  Certainly  not;  for  if  it  did, 
the  law  would  countenance  fraud.  Even  were  it  con- 
ceded,  that  the  advancement  of  a  child  is  to  be  favored 
in  law,  I  should  say,  with  Roberts,  that  ''all  the  partiali-' 
ties,  of  the  law  expire  under  its  antipathy  to  fraud.*' 
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Whether  a  trust  might  not  have  resulted  to  Crozier,     Fall  Term 
from  the  purchase  by  hiai  of  stock  in  the  names  ol  his        isas. 
children,  in  consequence  of  his  indebtedness  at  the  time,      Doyle  ^'c 
had  the  transaction    been   impeached  by  a  preexistent  vs. 

creditor,  seems  not  to  have  been  considered  by  the  — ^^^^.7^'. 
court.  80  far  as  the  court  touches  the  question  of  a 
trust,  it  spealLB  of  an  express  trust,  or  a  secret  trust,  and 
says  there  was  no  evidence  of  either  wiiich  would  au- 
thorize the  property  to  he  reached  under  the  twenty 
third  section  of  tiie  act  of  1796,  or  by  bill  in  chancery. 
All  this  is  true,  looking  on  Young  in  the  light  of  a  sub- 
sequent creditor.  But  if  he  had  been  a  pree^istent  cred- 
itor, then  the  insolvency  oj'Crozier,  and  his  purchasing 
stock  in  the  names  of  his  children,  would  have  been  sui- 
ficient  facts  on  which  to  justify  the  inference  that  the 
intent  of  the  whole  transaction  was  to  secure  the  means 
of  comfortable  living  in  the  family,  at  the  expense  of 
creditors;  and  that  the  father'  intended  to  repose  upon 
the  sympathy,  and  rely  upon  the  means  of  his  children, 
secured  to  them  by  his  fraud,  for  su})port  and  aid.  ^Un- 
der such  facts^  1  should  make  the  children  trustees  for 
creditors,  as  in  the  case  of  Halbert  &c.  vs.  Grant.  1 
would  infer  the  existence  of  a  secret  trust  between  the 
father  who  would  thus  secure,  and  the  children  who 
would  thus  accept  proj)erty.  1  could  not  doubt  the 
correctness  of  the  inference  based  upon  such  facts.  The 
opinion  of  the  world  would  constrain  children  who  have 
been  enriched  by  a  parent,  to  prevent  his  coming  to  ab- 
solute want.  There  are  associations  connected  with  the 
name  of  father,  which  influence  children  to  supply  the 
wants  of  the  parent — no  matter  how  undeserving  be 
may  be.  The  fraudulent  debtor  is  tempted  to  take  ad- 
vantage of  these  things,  and  therefore,  is  disposed  to 
throw  property  and  money  into  the  hands  of  his  chil- 
dren, knowing  full  well  that  such  a  fund  will  in  some 
degree  administer  to  his  wants  in  time  of  need,  bhall 
it  be  allowed?     I  cannot  consent  to  it. 

Why  does  a  trust  result  in  behalf  of  the  payer  whose 
money  is  used  when  the  conveyance  is  made  to  another? 
There  can  be  no  good  reason  for  it,  unless  it  be  found  in 
the  intrinsic  justice  of  skiving  the  estate  to  him  whose 
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money  paid  for  it.  Why  Bhould  Doyle^s  children  be 
regarded  as  trustees  for  his  preexistent  creditors?  For 
a  reason  precisely  of  thfe  same  kind,  to  wit:  the  money 
which  paid  for  the  pro|)erty  ought,  in  justice,  to  have, 
been  paid  to  the  creditors.  Fraud  changed  its  destina- 
tion. It  is  the  province  of  the  chancellor  to  set  aside 
the  fraud,  and  give  the  avails  of  the  money  that  desti- 
nation wliich  wonhi  have  been  given  to  tlie  money,  had 
honesty  prevailed  in  the  first  instance.  The  identical 
dollars  which  Doyle  paid  to  Lucas,  cannot  be  reached, 
not  only  because  they  have  no  car  marks,  but  because 
they  have  passed  into  innocent  hands.  Still  there  is  as 
much  propriety  in  reaching  the  property  paid  for  by 
those  dollars  as  there  was,  in  Halbert  &c.  vs.  Grant,  in 
hohling  the  sons,  the  fraudulent  grantees,  to  an  account 
for  the  money  received  from  the  sales  of  the  property 
conveyed  to  them,  or  for  the  value  of  the  property 
where  it  was  removed,  destroyed,  or  put  out  of  the  way 
in  any  manner.  All  is  to  be  done  under  the  sanction  of 
the  principle,  that  he  who  comes  to  an  estate  which  costs 
him  nothing,  shall  l>e  trustee  for  him  who  hady  or  ought 
to  have  liad,  the  money  which  paid  for  it. 

I  am,  however,  of  opinion  that  there  is  error  in  the 
decree  so  far  as  it  directs  the  whole  of  the  ground  des- 
cribed in  the  first  deed  from  Lucas  to  Doyle's  children, 
to  l>e  sold,  and  if  that  should  be  insufficient  to  pay  the 
debt,-  then  the  whole  of  the  ground  mentioned  in  the 
second  deed  to  he  sold.  I  think  the  direction  should 
have  been,  to  sell  so  much  only  n^  was  sufficient  to  pay 
the  debt.  The  chancellor  should  conform  to  the  law 
regulating  sales  of  land  under  execution.  It  is  urged 
that,  as  these  were  portions  of  a  town  lot,  it  should  be 
regarded  as  an  exception,  Iiecause  the  balance  left  might 
be  so  small  as  to  be  worthless.  That  I  think  is  a  matter 
which  the  court  has  nothing  to  do  with.  The  law  has 
wisely  left  it  with  bidders  who  are  presumed  to  know 
the  situation  of  the  property  they  purchase,  and  if  a  di- 
vision would  destroy  the  value  of  the  property,  the  offi- 
cer will  not  get  a  bid  for  less  than  the  whole,  and  if  the 
debt  can  lie  paid  with  less  than  the  whole,  it  will  leave 
a  part  which   must  be  presumed  to  be  of  vome   value. 
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The  only  possible  injury  which  the  debtor  can  sustain, 
will  result  from  the  posi^ibility  or  probability,  that  there 
are  persons  who  would  bid  for  the  whole  lot  or  portion, 
who  would  not  bid  for  part;  and  thus  if  the  whole  could 
be  sold,  more  could  be  realized  than  if  part  only  was 
sold.  It  is  a  suflScient  answer  to  this,  that  the  law  has 
not  provided  for  the  case.  In  point  of  policy,  I  believe 
the  law  ought  not  to  provide  for  it.  In  nine  cases  out 
of  ten,  property  sells  better  in  small  parcels  than  in  the  . 
lump.  The  law  may  proceed  upon  the  idea  of  sacrifices 
at  forced  sales,  and  therefore,  thought  it  best  to  sell  as 
little  of  the  property  as  possible.  It  is  enough  for  me 
that  the  law  has  given  no  authority  to  our  courts  to  de- 
cide on  the  divisibility  of  lands  when  offered  for  sale. 
Shall  a  chancellor  undertake  to  say  that  the  whole  of  a 
town  Idt  must  be  sold  together  in  all  cases,  or  how  many 
fee^e  will  have  sold  in  the  different  parcels  ?     Will  he  * 

have  the  cause  burdened  with  depositions  to  prove  how 
it  can  be  sold  to  most  advantage,  and  direct  according- 
ly ?  T\\e  difficulties  which  suggest  themselves,  satisfy 
me  that  he  ought  only  to  direct  a  sale  of  so  much  as 
would  pay  tlie  debt  and  charges,  and  leave  it  to  the 
commissioner  and  bidders  to  ascertain  the  part  neces- 
sary to  raise  the  amount.  For  this  error,  I  think  the 
decree  should  be  reversed. 

Judge  Nicholas  : — The  question  presented,  is,  whether  Opinioit  and 

a  purchase  of  land  made  by  a  father  in  the  names  of  bis  Dissect     of 

infant  children,  can  be  subjected  to  the  payment  of  his  J^^ge^»«*<>- 
debts  contracted  prior  to  the  purchase.  — 

It  is  contended,  that  a  court  of  equity  has  always  pos-  ^   T^^ISS^ 

sessed  the  power  to  subject  such  purchase  to  the  satisfac-  witbom  consi- 

tion  of  creditors  ;  and  if  not,  then,  that  it  has  been  con-  p^t^euThb 

ferred  by  our  state  legislation,  subjecting  ehosea  in  action  n**™**  crates  a 

to  the  payment  of  debts,  and  authorizing  bills  against  iTfiiva?  of  the 

debtors,  for  the  discovery  of  their  effects.  grantor,  or  pay- 

•^  er  of  the  pnr- 

chase  money — aliter  wheno  the  conveyance  is  to,  or  the  parcbase  in  the  names  of,  infant 
children.  The  implication  from  such  purchase,  is,  that  it  was  made  for  their  advance- 
ment. *  .  This  implication  has  never  be^n  destroyed  in  favor  of  a  purchaser  from  the  father. 
Nfeit^  should  it  be  in  &vor  of  -creditors,  on  the  ground  that  the  purchase  was  so  made  to  de- 
fraudlnem.  It  is  too  well  settled,  to  be  npw  called  in  question,  that  the  donee  of  money  cannot 
be  purraed  by  the  creditors  of  the  donor.  A  purchase  in  the  names  of  infant  children,  is  but 
a  donation  of  the  pnrehase  money,  and  neither  prior  or  subsequent  creditors  can  subject  prop- 
erty so  purchased.  The  question  has  not  been  eflTccted  by  the  statutes  subjecting  eho9e$  in» 
action  and  equitable  interests^  after  a  return  of  •*  no  property**  te  a  fi.  fa. 
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Fall  Term        Where  lands  are  conveyed  to  a  stranger  without  con- 
1 88S«       sideration)  or  purchased  in  his  name,  he  paying  no  part 
DoyU  ^e.      ^^  ^'^®  purchase  money,  there  will  be  a  resulting  trust  in 
vs.  favor  of  the  grantor,  or  payer  of  the  purchase  money. 

^^^  y^- ,  B„l  thig  do^g  yjQt  hold  where  the  conveyance  is  from, 
*  or  the  purchase  is  made  by,  a  father,  in  the  name  of  an 
infant  child,  even  though  he  enters  and  takes  the  profits 
during  the  child's  minority.  The  reason  of  the  diifer- 
evce  is,  because,  between  father  and  child,  blood  is  a  suf- 
ficient  consideration  to  raise  q  use,  and  such  convey- 
ance, or  purchase,  will  he  decme<l  an  advancement*^— 
t  Cruise,  477  ;  Grey  vs.  Grey^  1  C/ia.  Ca.  296  ;  Mumma 
vs.  Mumma,  2  Fern.  10  ;   Taylor  vs.  Taylor^  1  ^k.  886. 

The  subsequent  sale  and  conveyance  by  the  father,  of 
the  estate  to  a  bona  fide  purchaser,  for  a  valuable  consid* 
eration  will  not  rebut  or  destroy  this  implication  in  fa- 
vor of  the  child,  or  bring  the  case  so  far  within  the  opc^ 
ration  of  the  statute  against  fraudulent  conveyances,  as 
to  protect  the  purchaser.  Lady  George*8  case^  cited  Cro, 
Car.  650  ;  Back  vs.  Mdrem,  2  Vern.  120  ;  Pre.  in  Chy. 
I  ;  Roberts'  Frau.  Con.  463. 

Nor  has  it  ever  yet  been  determined,  that  the  statute 
avoids  such  transaction  in  favor  of  creditors,  or  (hat 
the  estate  so  purchased  could  be. subjected  to  their  de- 
mands. 

lo  Siileman  vs.  dshdom,  2  Sik,  47fl,  it  was  held  by 
Lord  Hardwicke,  that  the  circumstance  of  the  estate  be- 
ing taken  jointly  to  the  father  and  child,  and  \\\e  use  of 
a  moiety,  with  power  of  severance,  theraby  secured  to 
*  the  father,  with  a  chapce  of  survivorship,  so  far  des- 

troyed the  implication  in  favor  of  the  child,  as  to  pre- 
vent his  taking  the  whole  by  survivorship,  and  a  moiety 
of  the  estate  was  by  hfm  decr^d  to  be  sold  in  satisfac- 
tion of  a  creditor.  But  this  case  rather  tends  to  shew, 
that  if  the  father  had  taken  no  part  of  the  estate  to  him- 
self, the  decision  would  have  been  different.  For  if 
Uie  estate  would  otherwise  have  l)een^  liable  to  credi- 
'  tors,  there  was  no  necessity  for  Lord  Hard wicke's  seiz- 
ing hold  of  that  circumstance,  to  repel  the  implication^ 
there  would  have  been  in  favor  of  the  child,  and  which 
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* 
would  have  rebutted  any  resulting  trust  in  favor  of  the     ^'•^^  Term 
father.  ^^^ 

This  deduction  is  much  fortified  by  what  fell  from      Doyle  ^c. 
Lord'  King,  in  Proctor  vs.    Warren^  Sel   Cha.   Ca,   Vin.     g.   ^'^  - 

%fl6r.  titk  Fraud,  q.  a.  2,  that  he  did  not  know  it  had  ever    ^ ' 

been  determined,  that  if  a  man,  bein^;  indebted,  has  an 
estate  originally  conveyed  to  his  children  by  way  of 

provision  for  them,  it  should  be  subject  to  his  debts. • 

Also  bv  the  case  of  Fletcher  vs.  SidUy^  2  Fern.  490,  and 
1  Eq.  Ca,  Abr.  where  A  purchased  a  term  in  the  name 
of  a  trustee,  in  trust  for  himself  for  life,  and  after  his 
death,  for  a  woman  living  with  him  as  his  wife;  upon 
bill  filed  bv  creditors,  after  his  death,  it  was  held  the  res- 
idue of  the  term  was  not  subject  to  his  debts,  because  it 
never  was  in  him.  See  IRidler  vs.  PwfUer^  Cro.  Elix,  291, 
to  the  same  effect.  Mr.  Roberts  comes  to  the  same 
conclusion  as  to  the  law  on  this  subject  ;  as  did  also  this 
court  in  the  case  of  Crozier  vs.  Youngs  3  Mrm.  168.    . 

No  authoritv  has  been  met  with,  affirminnrthat  a  pur- 
chase in  the  name  of  a  child  can  be  subjected  to  the  pay- 
ment of  the  father's  debts,  unless  that  of  Mr.  Mathews, 
in  a  recent  work  of  merit,  on  the  law  of  presumptive 
evidence,  may  be  esteemed  as  such.  He  thinks  that  it 
can,  thofigh  he  admits  no  case  has  ever  yet  so  determin- 
ed. He  argfiies,  that,  as  a  general  rule,  where  a  man 
purchases  an  estate  in  the  name  of  another,  he  is  entitled 
to  it  bv  way  of  resulting  trust,  and  that  this  is  not  the 
case  where  the  purchase  is  in  the  name  of  a  child,  only 
because  of  the  repellant  presumption,  that  it  was  made 
by  wav  of  advancement,  and  that  where  creditors  are 
to  be  afiected,  such  presumption  should  not  be  allowed 
to  prevail.  This  ar^rument  forgets,  that  the  whole  trust 
in  favor  of  the  payer  of  the  purchase  money,  is  itself  the 
creature  of  a  mere  presumption,  which,  like  all  others, 
can  only  stand  so  long  as  there  is  none  other  as  strong 
or  stronger  against  it;  and  therefore,  when  it  is  admit- 
ted, as- all  the  authorities  agree  it  must  be,  that  the  pre- 
sumption in  favor  of  the  child,  rationallv  as  well  as  le- 
gally, outweighs  the  other,  there  is,  in  point  of  fact,  no 
presumption  whatever  in  favor  of  the  father,  and  a  court 
of  equity  has  just  as  much  right  to  make  it,  as  it  has  to 
TO 
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man  11  fact  11  re  any  other  fart,  ancl  no  more.  If  a  court  of 
equity  holds  such  power  over  facts,  or,  which  i»  the 
same,  over  the  prewnnption  of  ihem,  why  has  it  not 
been  ma<le  to  o|>erate  in  favor  of,  ami  for  the  protection 
of,  bona  fide  pnnhasers  from  the  father?  A  much  more 
potent  and  henefii  ial  effect,  has*  always  been  given  to  the 
statutes  against  fraudulent  conveyan«-es,in  the  protection 
of  purchasers',  than  of  creditors.  Yet  it  is  ailmitted  even 
by  Mr.  Mathews  himself,  and  all  the  books  shew  it,  that 
a  purchaser  cannot  be  protected  by  any  such  arbitrary 
destruction  of  presumptions. 

It  will  not  do  to  respond,  that  creditors  have  an  exist- 
ing interest  in  all  the  property  and  effects  of  a  debtor,  at 
the  time  he  makes  the  purchase  in  the  naine^f  his  child, 
which  roav  be  thereby  prejudiced,  whereas,  the  subse- 
qiient  purchaser  has  no  such  interest.  Such  reasoning 
would  go  to  sustain  all  voluntary  conveyances  against 
subfsequent  purchasers.  The  statute  avoids  only  such 
conveyances  as  are  made  with  intent  to  deceive  or  de- 
fraud purchasers.  Now  it  may  well  he,  that  a  volunta- 
ry conveyance  was  made  with  no  such  intent;  yet,  in 
order  to  give  full  effect  to  the  statute,  the  courts  have 
held  that  the  subsequent  sale,  though  a  matter  ex  pott 
facto  merely,  gives  chaiaoter  to  the  transaction  ab  arig-ine^ 
and  furnishes,  in  protection  of  the  purchaser,  uncontrol- 
lable evidence  of  an  oriffinal  intent  to  deceive.  After 
the  indulgence  of  such  latitude  of  construction  and  pre- 
sumption, to  protect  purchasers  against  voluntary  co  n- 
vevances,  whv  have  not  the  courts  for  their  protection 
against  purchases  by  parents  in  the  names  of  children, 
exercisecl  tlie  fiower  of  destroying  the  presumption  in 
favor  of  the  latter,  if  they  possess  any  such  power?  The 
failure  to  exercise  it,  must  be  taken  as  conclusive  of  its 
:nonexistence. 

This  idea  of  a  resulting  -trust  in  favor  of  the  father  for 
the  benefit  of  cre^iitors,  is  susceptible  of  another  answer, 
by  what  fell  from  this  court  in  the  case  of  Crazier  vs. 
Young,  3  Man.  159.  In  that  case,  creditors  were  seek- 
ing, by  bill  in  equity,  to  subject  ^tock  purchased  by  an 
insolvent  father  in  the  name  of  his  children.  In  ascer- 
taining whether  the  case  came  within  the  act  of  1196, 
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wbich  subjects  estates  of  every  kind   held  in  trust,  to     Fall  Term 
the  debl^  of  those  for  whose   benelit  they  are  holden,        isss. 
the  court  said:  ^'under  thi«  provision,  if  a  debtor  should      Dayle^c^ 
take  a  conveyance  origiiialiy  to  a  third  iierson,  in  trust  ▼»• 

for  himself)  the  thing  so  conveyed  would  be  liable  to  ^^^    ■■ ' 

his  debts.  If  the  trust,  in  such  case,  be  expressed  on 
the  face  of  the  deed,  the  thing  so  conveyed  would  be 
subject  to  be  taken  and  sold  undgr  execution;  and  if  the 
trust  be  a  secret  one,  and  not  expressed  in  the  convey- 
ance, a  court  of  equity  might  interpose  to  subject  it  to 
the  payment  of  debts,  &c.  But,  in  this  case,  the  sub- 
scription of  the  stock  does  not  purport  to  be  made  in 
trust  for  Crozier,  nor  is  there  any  proof  of  a  secret  trust 
to  that  effect.  The  stock,  therefore,  cannot  be  liable  to 
pay  Crozier^s  debts,  &c.  And  it  was  held  not  to  come 
within  the  act  of  lb20,  because,  that  only  subjects  choses 
in  action  belonging  to  the  debtor  and  equitable  interests  to 
which  he  may  be  tniitled^  and  the  stock  never  did  belong 
to  Crozier,  and  he  had  no  title  to  it  in  law  or  equity." 

Another  ground  on  which  Mr.  Mathews  relies,  is,  that 
a  voluntary  donation  of  money  made  by  one  indebted,  is 
fraudulent  under  the  statute,  and  will  be  pursued  by  a 
court  of  chancery,  into  the  hands  of  the  donee,  and  so, 
pari  ratumc^  where  the  money  is  not  directly  given,  but 
is  bestowed  tlirough  means  of  a  purchase  in  the  name 
of  the  child,  itshould.be  pursued  into  the  estate  pur- 
chased, in  behalf  of  a  creditor.  In  support  of  his  pro- 
position, that  money  may  be  so  followed  into  the  hands 
of  the  donee,  he  relies  upon  the  observations  on  Fleiclier 
-vs  SidUy^  made  by  Lord  Hard  wit  ke,  in  JHonk  vs.  Peacock^ 
1  Fez.  127^  and  the  decision  of  Lord  Northington,  in 
Partridge  vs.  G<^,  •fimfr.  59&. 

In  the  argument  of  Fletcher  vs.  Sidley^  it  was  said  by 
counsel,  that  the  remainder  of  the  term  could  not  be 
assets  for  creditors  of  the  purchaser,  because  the  estate 
never  was  in  him;  that,  as  he  might  have  given  the  mo- 
ney  to  the  defendant,  so  he  might  purchase  with  it  for 
her  benefit;  that  it  was  a  new  pretence,  to  soy  a  man 
might  make  a  purchase  fraudulently;  that  he  could  not 
alien  in  fraud  of  creditors,  but  as  to  purchasing  for  ano- 
ther, he  might  do  it,  or  let  it  alone.     And  to  that  optn- 
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Fall  Term     ion,  says  the  book,  the  Lord  Keeper  inclined.     When 

^  ® "•       this  case  was  cited  before  Lord  Hardwicke,  in  Monk  vs. 

l)oyU  fyc.      Peacock^  he  said  it  was  only  the  inclination  of  the  conrt 

^-  upon  argument  of  counsel,  and  it  would  be  dangerous 

— ^ — 5!Ll-  to  allow  the  ar£rument$  that  are  there.  To  which  of 
the  arguments  he  had  reference  as  dangerous,  it  is  diffi- 
cult to  conjecture;  for,  as  has  been  before  shewn,  he 
gave  countenance  to  the  result  of  the  whole  by  hh  de- 
V  cision  in  Stikmanv9.  ^shdoton.  But  it  is  very  certain, 
he  could  have  had  no  reference  to  that  which  assumes 
the  right  to  give  money,  for  his  own  determination  in 
that  very  case  of  MorUc  vs.  Peacock,  is  a  strong  authori- 
ty against  the  right  of  the  chancellor  to  pursue  money 
in  the  hands  of  a  donee. 

That  case  was  this:  A  made  his  will,  appoinUug  B  his 
executor  &nd  residuary  legatee,  and  by  deed  of  same  day, 
vests  four  thousand  pounds  in  B,  to  pay  an  annuity  to  A 
for  life,  and  by  both  instruments  directs  one  thousand 
pounds  apiece  to  be  paid  to  C  and  D.  It  was  held  to 
be  a  voluntary  and  testamentary  act,  and  void  against 
creditors  within  the  statute,  \Sth  EHzabeth,  And  the 
one  thousand  pounds  apiece  to  G  and  D  decreed  to  be 
assets.  In  delivering  his  opinion  upon  the  case,  he  held 
this  language:  ^'Though  money  has  no  ear  mark,  yet, 
if  in  trust,  it  is  another  matter;  for  though  it  be  hot  the 
specific  four  thousand  pounds  that  was  paid,  it  is  the 
profits  thereof.  Monk  being  both  executor  and  con- 
tractor in  the  deed,  and  both  instruments  being  done  at 
the  same  instant,  it  speaks  the  whole  to  be  a  testamenta- 
ry act.  Wherever  a  court  of  equity  finds  such  a  turn 
given  to  a  transaction,  to  defeat  creditors,  reserving  the 
benefit  of  it  to  the  person  himself^  the  court  will  be  very 
nice  to  find  out  a  distinction  for  creditors.  6  is  true  in- 
deed^ a  man  may  give  money  in  his  lifetime  as  he  phases^  with- 
out  creditors  calling  to  an  account^  or  having  it  refunded;  but 
then  he  must  absolutely  part  with  the  benefit  of  it  dar- 
ing his  life,  otherwise  a  co4)rt  of  equity  will  enquire  very 
strictly  into  it."  If  such  explicit  language  from  so  emi- 
nent a  source,  needed  support,  it  is  to  be  found  in  a  case 
reported  by  Finer,  title  Fraud,  pi  27— where  a  man,  be- 
ing  much  indebted,  gave  six  hundred  pounds  for  the 
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benefit  of  his  younger   dbildren,   six  hours  4)erore  his     Fall  Term 
death:  such  gift  was  held  not  to  be  fraudulent  against        i^ss. 
creditors.     The  subsequent  and  contrary  deleruiiuation      Doyle  Src. 
of  Lord  Northington,  in  Partridge  vs.  Gopp^  ivithout  no-  vs. 

ticing  cither  of  tbese  cases,  is  either  entitled  to  no  weight  _™^?Lz!£'.. 
as  an  authority,  or  only  in  a  case  similarly  circumstanc- 
ed. It  was  a  bin  against  an  executor  for  a  large  legacy. 
After  a  decree  against  him  to  account,  and  pending  tlie 
suit,  he  gave  his  four  daughters  five  hundred  pounds 
each,  and  as  to  two  of  thera,  on  their  wedding  days,  as 
marriage  portions,  in  pursuance  of  a  previous  promise. 
These  two,  it  was  held,  had  a  sufficient  consideration  to  * 
uphold  the  gifts,  and  they  were  irrecoverable;  but  the 
single  daughters  were  decreed  to  refund  to  the  creditor 
what  had  been  given  to  them-^his  Lordship  thinking 
the  gifts  to  them  fraudulent  within  the  ld<A  ElizabtiL 
The  correctness  of  this  decision  was  challenged  at  the 
bar,  at  the  time  of  its  delivery,  and  Mr.  Roberts  does 
net  hesitate  to  disapprove  it.  /It  is,  however,  an  au- 
thority in  support  of  the  decision  of  this  court  in  Cro- 
zUr  vs.  Youngy  that  the  money  cannot  be  recovered  back 
from  one  who  pays  value  for  it,  though  so  far  as  con- 
cerned the  insolvent  purchaser,  it  was  a  fraudulent  do- 
nation to  his  child. 

If  it  be  true,  as  declared  by  Lord  Hardwicke,  that  a 
man  may, give  away  his  money  as  he  pleases,  without 
creditors; calling  to  an  account,  or  having  it  refunded, 
there  can  be  no  sound  reason,  of  either  law  or  policy, 
for  enabling  a.creditor  to  reach  donated  money  when 
the  donation  is  made  through  a  purchase  of  real  estate 
in  the  name  of  the  donee.  Such  purchase,  is4n  effect, 
nothing  more  than  a  mere  donation  of  the  purchase 
money. 

It  would  seem  then,  that  in  these  cases  of  purchases 
by  a  father,  in  the  name  of  his  children,  the  points  ruled 
in  Crozier  vs.  Young — that,  the  money  cannot  be  reached 
iii  the  hands  of  the  vendor,  and  that  there  is  no  result- 
ing trust  in  the  property  in  favor  of  the  father,  for  the 
benefit  of  his  creditors — are  not  impugnable,  but  on  the 
contrary,  are  well  sustained  by  authority. 
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Fall  Term       .  But — strange  io  say — the  rase  of  Crozier  vp.  Youngs  i$ 
18  33.        seriously  relied  on  by  counsel,  as  an  authority  in  lavor 
Doyle  4*c.      ^^  ^'^^  relief  sought  here.     This  is  done  on  the  ground 
va.  of  an  alleged  hnplication,  deducible  from  the  case,  that 

.' — l^fLzLi.  if  the  creditors  there  had  lieen  prior,  instead  of  subse- 
quent, there  was  some  undivulged  principle  of  the  com- 
mon law,  which  would  have  afforded  them  relief.  When 
tiie  court  had  decided  that  the  money  paid  by  Crozier, 
could  not  be  ^ot  at,  and  that  he  had  no  interest  what- 
ever in  the  stock,  direct  or  resulting,  legal  or  equitable, 
they  had  decided  the  whole  case;  and  the  ex  grolta  en- 
quiry as  to  the  rights  of  the  creditors,  under  the  princi- 
ples of  the  common  law,  was  probably  only  indulged  in,. 
Ijecause  of  the  easy  answer,  to  such  pretence:  that  is^  that 
the  common  law  did  not  protect  subsequent  creditors 
against  prior  voluntary  conveyances.  The  cases  of  Bu^ 
ford  vs.  Bufordy  I  Bibb^  305,  Winebrinner  vs.  Wmiger^  $ 
JIfon.  36,  and  Cosby  \s.  Ross^  3  J,  J.  Mar.  291,  are  full  aud 
perfect  authorities  to  shew,  that  a  court  of  equity  can- 
not, in  favor  of  creditors,  create  a  fund  not  otherwise 
liable  by  law  for  payment  of  debts,  and  it  would  be  do* 
ing  great  injustice  to  the  court  to  deduce  by  mere  im- 
plication from  Crozier  vs.  Youngs  the  intimation  of  any 
opinion  to  the  contrary.  In  the  subsequent  case  of  ffaU 
bert  vs.  Gran/,  4  Mon.  590,  there  is  a  much  more  expiicit 
intimation,  that  creditors  cannot  reach  land  purchased 
by  a  father  in  the  name  of  his  child. 
Effect oftheBta-  It  remains  to  be  determined  whether  any  change  io 
i"dfbto"rWA"?  ^''^  '*^  *^"  ''"*  sul)ject  has  l)een  produced  by  the  statu- 
8€s  in  acHon  tory  provisions  of  this  State,  subjecting  chous  in  action 
^teresu'^^con!  ""^*  equitable  interests,  and  which  authorize  a  creditor 
metered. '  to  file  a  bill  for  the  discovery  of  all  diMea  in  action^  and 

other  proi>erty  or  estate,  real,  personal  or  mixed,  in 
which  the  delHor  may  have  any  interest.  That  so  much 
thereof  as  subjects  cKoscf  in  action  and  equitable  interests 
has  produced  no  change,  has  already  been  decided  in 
Crozier  vs.  Young,  and  it  is  very  clear,  that  no  alteration 
can  have  been  made  by  so  much  as  authorizes  the  bill  of 
discovery.  This  last  has  created  no  new  subject  for  the 
payment  of  debts,  but.  merely  furnishes  a  new  remedy, 
or  mode  of  getting  at  those  things  already  made  liable. 
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This  is  strictly  true,  even  as  it  regards  money  in  the  pos-     ^'^^l  Ternfk 
session  of  the  dehtor.  For  upon  fiiU  considerHtiqn,  it  was        tsaZf 
expressly  determined,   Turner  vs.  Ftndall,  1  Cran    133,     Doyle  ^e. 
that  money  is  liahle  to,  and  may  he  taken  hy  an  officer,     ^.    ^■- 

to  satisfv  an  execution.     It  will  not  do  to  give  the  act     -*" -^- ' 

such  interpretation  or  eflfect,  as  will  enahle  a  creditor  to 
pursue  money  which  was  once  his  dehtor's,  into  whose- 
soever hands  it  mav  have  come.  The  lietter,  and  indeed 
i«rhat  seems  to  he  the  only  practical  construction  of  the 
act,  is,  to  restrict  it  to  such  money  as  he  had  at  the  filing 
X)f  the  bill,  and  that  it  would  he  impro|)er  to  attempt  to 
trace  it,  even  after  hill  filed,  farther  than  into  the  hands 
of  a  voluntarv  donee.  Considerations  of  public  conve- 
nience would  forbid  the  sivine  to  a  creditor  a  specific  . 
lien  on  even  the  monev  which  the  debtor  had  at  the  fil- 
inff  of  the  bill,  or  mif^ht  afterwards  acquire  pendihsr  the 
suit,  so  as  to  prevent  his  parting  with  it.  bona  fidt^  for  a 
valuable  consideration.  ^  The  coercive  efficacy  of  the 
bill  of  discovery  fumishetl  hy  the  statute,  is  no  greater, 
if  so  great,  as  that  aflTorded  by  the  ca.  m.  During  the 
existence  of  that  writ,  purchases  made  in  the  names  of 
children,  were  not  deemed  void,  or  in  trust  for  the  fa- 
ther or  his  creditors  because  that  if  he  had  waited  till 
the  writ  wastised  against  him,  the  means  employed  in 
making  the  purchase  would  have  been  taken  away. 
Nor  can  it  now  be  dedmed  as  a  consequence  of  our  act, 
that  the  children  cannot  therefore  hold  such  purchase  ^ 

against  creditors.  Indeed,  all  the  reasons  used  in  CrO" 
zier  vs.  Youngs  to  shew  that  case  did  not  fall  within  the 
statute  against  fraudulent  conveyances,  are  still  perti- 
nent, and  apply  with  equal  force  to  this  case. 

The  lot  in  question  never  was  held  by  the  father.  He 
had  at  no  time  any  property  in  it,  either  legal  or  equita- 
ble, and,  of  course,  none  could  have  passed  from  him  to 
the  children.  By  the  purchase  and  conveyance,  they 
became  vested  with  the  legal  right  and  title  to  the  lot, 
and  took  it  not  from  him,  but  from  the  vendor.  The 
purchase  money  indeed  was  his;  but  it  is  not  the  money 
paid  which  is  sought  by  the  creditor  to  be  made  sub- 
ject to  his  debt,  nor  could  it,  if  such  were  the  object,  be 
made  liable  to  his  debt;  not  only  because  money  has  no 
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.  FalK  Term    ear  mark,  but  because  the  money  has  passed  into  the 

1833.        hands  of  the  vendor,  who  [laid  value  for  it,  and  cannot 

Doyle  ^c.      therefore  be  deprived  of  it.     But  it  is  the  lot,  and  not 

VB.  the  money,  which   the  creditor  is  pursuini^,  and  .that 

— ^^^  yg.     never  was  his,  or  conveyed  by  him  to  his  children. 

It  is  conceded  to  be  a  gross  imperfection  in  the  law,  if 
an  insolvent  debtor  holding  a  lar^e  estate,  can  convert  it 
into  money,  and  with  the  money,  purchase  other  proper- 
ty in  the  names  of  his  children,  to  the  exclusion  of  his 
creditors.  But  the  evil  is  no  $^reater,  nor  the  fraud  one 
whit  more  enormous,  than  it  is  to  permit  him  to  turit 
his  estate  into  money,  and  then  i^ive  the  money  to  his 
children,  without  any  power  on  the  part  of  the  credi- 
tors to  compel  the  children  to  account  for  it.  The  inju- 
ry to  the  creditor  is  precisely  the  same  in  the  one  way  as 
the  other,  and  equal  facility  is  afforded  the  debtor  to  de- 
fraud his  creditors  for  the  sake  of  his  children.  We, 
-  c  '  therefore,  gain  no  ground  in  the  prevention  of  fraud — 
we  subserve  the  substantial  interests  of  creditors  noth- 
ing, by  denouncing  and  prohibiting  the  one  mode,  whilst 
we  allow  the  other.  Besides  the  absence  of  all  motive  on 
the  score  of  general  policy,  to  make  any  distinction  be- 
tween them,  they  do  in  truth,  in  a  legal  point  of  view, 
stand  upon  the  precise  same  footing.  Money,  as  it  has 
been  shewn,  is  like  all  other  property,  subject  to  levy, 
and  liable  to  be  taken  under  execution.  As  a  general 
rule,  all  voluntary  alienations  of  property  subject  to  ex- 
ecution are  fraudulent  and  void  as  to  creditors,  and  a 
court  of  chiincery  will  assist  the  creditor  in  getting  the 
property  so  alienated.  Yet  a  court  of  chancery  will  not 
make  the  voluntary  donee  of  money  pay  it  over,  or  ac- 
count for  it,  to  the  creditor  of  the  donor.  This  is,  in 
the  language  of  Roberts,  becaufse  the  character  of  the 
thing  presents  a  natural  bovndary  to  the  efforts  of  the  law 
in  pursuing  the  redress  of  creditors  against  voluntary 
alienations.  The  court  of  chancery  acts  merely  as  the 
handmaid  of  the  law,  assisting  the  creditor  to  get  at  such 
things  as  the  creditor  obtains  a  lien  upon  by  virtue  of  his 
execution.  Hence  the  rule  which  requires  the  creditor 
to  issue  an  execution  on  his  judgment,  before  the  chan- 
cellor will  assist  him.    But  as  the  execution  gi\^es  no 
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lien  upon  money,  either  in  the  handa  of  the  debtor  or    F^U  Term 
his  donee,  and  as  the  chancellor  has  no  power  of  creat*        isaa* 
ing  a  fund  for  the  satisfaction  of  the  creditor,  beyond     p^^iT^c. 
his  lien,  or  of  subjecting  the  money,  if  it  had  remained  ▼■• 

in  the  hands  of  the  donor,  he  has  no -right  to  subject  it  .,?y?^  y*^;, 
in  the  hands  of  the  donee.  If,  then,  he  has  no  power  of 
subjecting  the  money  in  the  hands  of  the  donee,  neither 
ean  he  have  the  power  of  subjecting  property  which  the 
donee  may  have  purchased  with  the  money.  It  is  trqe 
he  does  pursue  money  into  property  with  which  it  has 
been  bought,  in  cases  of.  resulting  trust,  but  that  is  be- 
cause of  the  trust.  As  between  the  donor  and  donee  of 
money,  there  is  no  trust.  If  there  were,  or  if  it  could 
be  made  out  for  the  sake  of  creditors,  then,  since  our 
statute  subjecting  cho9e9  in  action  by  bill  in  equity,  he 
might,  in  all  cases,  subject  the  money  itself  in  the  bands 
of  the  donee,  or  make  him  account  for  it,  for  the  benefit 
of  creditors.     Nor  would  it  matter  as  to  the  amount ;  < 

all  voluntary  donations  are  fraudulent  as  to  creditors, 
whether  large  or  small.  If  then  the  chancellor  could 
neither  subject  the  money  in  the  hands  of  the  donee,  nor 
its  avails  when  converted  into  property  by  him,  why 
should  he  subject  the  property  wiien  bouglrt  by  the  do* . 
nor  for  and  in  the  name  of  the  donee  ?  No  legal  reason 
or  principle  of  policy  can  be  perceived  for  the  distinc- 
tion. 

It  is  wholly  impracticable  to  deduce  a  power  in  the 
chancellor  to  subject  property  purchased  in  the  names 
of  a  debtor's  children,  by  any  legal  process  of  riefMon* 
ing,  without  declaring  all  voluntary  donations  of  money 
fraudulent  as  to  creditors,  and  making  the  donee  surren- 
der the  money  or  account  for  it.  But  this  is  what  can- 
not  now  be  done.  It  would  require  the  overturning  of 
too  many  authorities. 

The  only  other  mode  suggested,  is  thai  of  creating 
an  implied  trust  in  favor  of  the  father,  for  the  sake  of 
creditors.  '  This,  it  has  been  already  shewn,  cannot  be 
done.  The  argument  used  t^r  that  purpose  is  not  sha- 
ken, by  the  idea  that  proof  of  an  actual  fraudulent  in- 
tent on  the  part  of  the  father,  in  making  the  purchase, 
should  destroy  the  implication  of  an  intended  adv  ance 
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Fall  Term  ment  of  the  child.  It  is  conceded,  that  a  father  ought 
18  3^.  ^Q^  ^^  advance  his  child  in  fraud  of  his  creditors  ;  but  it 
is  not  perceived  how  an  intention  to  defraud  his  credi* 
tors,  does  or  can  be  made  to  destroy  the  implication  in 
favor  of  the  advYincement.  That  circumstance  is  natural- 
ly  calculated  to  fortify  rather  than  destroy  such  impli- 
cation. The  question  is  one  of  intention  merely  on  the 
part  of  the  father.  In  the  general,  when  he  makes  a  pur- 
cha!>e  in  the  name  of  his  child,  it  is  inferred  to  be  by  way 
of  advancement  to  the  child,  and  not  for  his  own  benefit. 
When  you  superadd  the  additional  motive  of  defrauding 
his  creditors,  ybu  exclude  all  room  for  inference  that 
the  purchase  was  made  for  bis  own  benefit,  for  if  made 
for  his  own  benefit,  then  it  becomes  subject  to  his  debts, 
which  thwarts  the  very  intent  with  which  the  purchase 
was  made — that  is,  the  defrauding  of  his  creditors. — 
The  double  intent,  of  advancing  the  child  and  defraud- 
ing his  creditors,  on  the  contrary,  may  well  exist,  and 
no  doubt  often  does,  when  such  purchases  are  made. 

Accordinir  to  the  doctrine  of  Buford  vs.   fiii/ord,  1 
JBiW,   and  Croby  vs.  J2tfS9,  3  J.  J  Mar.  if,  prior  to  our 
acts  subjecting  tru^  estates,  equitable  interests  and  chafes 
in  adiany  a  debtor  had  created  an  ai^ual  resulting  trust, 
by  purchasing  property  in  the  name  of  a  stranger,  though 
the  property  was  thereby  beneficially  his,  and  though 
he  might  become  insolvent,  and  have  nothing  else  with 
which  to  pay  his  creditors,  yet  a  court  of  chancery  could 
not  have  subjected  it  to  the  payment  of  even  his  prior 
debts,  because  it  was  not  liable  at  law,  and  because  the 
court  has  no  power  to  create  a  fund  for  the  benefit  of 
creditors.     Upon  what  principle  then  can  the  chancel- 
lor snbject  the  property  hero,  where  the  debtor  has  no 
;  beneficial  interest,  where  there  is  no  resulting  trust  in 
hii*  favor  ?      The  demands  of  creditors  are  as  urgent, 
their  equitable  claim  to  relief  as  strong,  if  not  stronger, 
in  the  case  supposed  than  in  this.     What  could  it  have 
availed,  prior  to  those  acts,  to  destroy  the  implication 
in  favor  of  an  advancement,  in  a  case  like  this,  becausa 
of  the  intent  to  defraud   creditors,  when   you   merely 
produced  hereby  a  resulting*trust  in  favdr  of  the  father, 
and  when  such  trust  itself  could  not  have  been  made 
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liable  to  the  payment  of  debts  ?    According  to  the  doc-    FkW  Term 
trine  of  the  cases  referred  to,  the  implication  never  could,       »  8  8  8 . 
or  would  have  been  so  destroyed.     The  general  princi-     l^oyk  ^, 
pies  of  law  are  the  same  now,  that  they  were  prior  to  those    «j^^-  ^ 
acts ;  and  ifj>rior  thereto,  they  could-  not  so  destroy  the  -—2 — zLu 
implication,  neit-her  can  they  be  made  to  do  it  now. 

Nothing  can  be  gained  to  the  argument  in  favor  of 
subjecting  the  property,  from  any  idea  of  actual  fraud 
on  the  part  of  the  infants,  or  agreement  by  them  to  bold 
the  pro|)erty  in  trust  for  the  father.  For  ought  that  we 
Know,  and  according  to  what  we  should  presume,  they 
may  be  of  such  tender  years,  that  they  were  incapable 
of  being  participants  in  an  actuid  fraud. 

The  case  of  Halbert  vs.  Qrant  is  relied  upon  as  author* 
Hy  to  shew  the  power  of  the  chancellor  to  reach  this 
property  in  behalf  of  the  creditors.  It  is  difficult  to 
feel  any  weight  in  a  case  as  an  authority,  when  the  j^udgei^ 
who  decide  it,  do  not  pretend  to  act  upon  the  principle 
which  is  supposed  to  be  deducible  from  it,  but,  on  the 
contrary,  expressly  repudiate  any  such  idea. 

The  cases  of  Pok  vs.  Pale,  1  Vtz.  76,  and  lAotid  vs. 
lUad^  1  JV.  Wm.  607,  which  are  also  relied  on,  prove 
nothing  but  the  uncontested  point  that  the  implication 
in  favor  of  an  advancement  of  the  child,  may  be  rebut* 
ted.  They  do  not  even  conduce  to  shew  that  the  fact 
.  of  the  purchase  having  been  made  to  defraud  creditors^ 
will  be  sufficient  to  rebut  it. 

If  the  view  of  the  subject  before  us,  here  taken,  be  in*  infimtt  should 
correct,  and  the  fact  that  the  purchase  was  made  with  JJ^^JIJ^'^'Jjj*^ 
the  intent  to  defraud  creditors,  would  subject  the  prop-  gatioBs  contain- 
erty  to  their  demands,,  it  is  not  perceived  how  the  actu-  ^.^  ^pnUn^bv 
al  fraud  is  to  be  made  put  here.  It  is  admitted  not  to  guardian  ad  /•• 
arise  from  the  proof,  but  is  supposed  to  be  deducible  J^^effect'begi? 
from  the  character  of  the  answer  of  the  infants.  I  can-  ventoracbalfe- 
not  give  my  assent  to  the  doctrine,  which  will  forfeit  ^^menV  ?o 
the  estate  of  an  infant,  on  account  of  the  peculiar  char-  have  a  deciaiion 
acter  of  the  answer  put  in  for  him  by  his  guardian  ad  here.  Seeadif- 
UUm.  If  the  guardian  ad  Utem  had  contented  himseli  ^'^^^j^f^  ^^ 
with  his  denial  of  the  allegations  of  the  bill,  it  is  con-  541. 
eeded  the  creditors  could  not,  on  the  case  as  made  out, 
have  subjected  the  property  ;  but,  because  he  thought 
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Full  Term    proper  to  add,  thai  the  property  was  purchased  with  the 
^  *  "  *       money  of  the  iDfiantt,  and  foiled  to  prove  it,  the  property 
jfiayle  4-c.     n^uit,  as  is  contended,  be  suhjected.     Neither  the  jus- 
^  tice  or  legality  of  such  a  conclusion  can  be  admitted. 

^^^^^^'-  The  allegation  amounts  to  nothing  more  than  the  kw 
would  have  presumed  without  it.     It  was  not  necessary 
for  the  infants  to  have  alleged  affirmatively,  that  the 
property  was  purchased  by  way  of  advancement.     That 
18  a  fact  deducible  from  the  transaction  of  which  they 
are  entitled  to  the  benefit,  without  any  allegation. — 
The  answer  of  an  infant  should  be  allowed  to  assume 
any  shape,  which  the  case  as  made  out  on  final  hear- 
ing may  require  for  the  protection  of  his  interests.    If 
the  allegatioo  .of  affirmative  matter  is  to  have  the  ef- 
fect of  prejudicing  his  rights,  the  guardian  0d  litem 
ought  not  to  be  allowed  to  make  it.     Neither  is  it  per- 
ceived how  the  infants  are  to  reap  any  additional  preju- 
dice from  the  circumstance  of  their  having  asked  us,  in 
the  prosecution  of  their  writ  of  error,  to  dit^pose  of  the 
case,  as  it  stood  at  the  hearing  in  the  circuit  court. 
WM  estate  i»      If  it  fihould  turn  outf  as  it  has  been  suggested  to  us, 
fy  'a  d^e^  ^^^^  ^^^  property  is  insusceptible  of  division,  by  reason 
under  ezeoitf^oii  of  its  being  built  upon,  I  think  it  every  way  legal  and 
ed  entbe,whoQ-  proper,  that  it  should  be  sold  altc^ether.    i  have  no 
eter,  in  coiu|».  i^ea  that  it  is  either  legal  or  proper,  even  under  an  exe- 

qaence    of  the  .  .  .i.         ..  .  i.. 

bniiduup  upon  cution,  to  make  sacrifice  of  property  by  selling  a  piece 

!oth6r  cawet^a  ®'  ^  house.     A  reasonable  construction  must  be  given 

diTuioD  would  to  every  law.     We  are  not  to  presume  the  legislature 

S^Jll^be*^^  meant,  that  less  than  the  whole  of  a  piece  of  property 

or  two  JMtee  should  be  sold  where  it  was  insusceptible  of  division, 
of  a    fl^ifereiit        j      ■_  «         ■       ^ 

opinion.  Pegea  and  Where  the  sale  of  a  part  would  produce  inevitable 
^*^^  sacrifice. 
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Wash  vs.  M cBrayer.  Thavekse. 

[Mr.  Uichardson  for  Plaintiff :  Mr.  Monroe  for  Defendant} 
From  the  Ci&cuit  Court  for  Anderson  County. 

Chief  Justice  Robertson  delivered  the  OpiDion  of  the  Coart —    J^avember  11. 
Jadge  Nicholas  dissen ling. 

During  the  pendency  of  a  traverse  ^hicli  McBrayer  Statement  of iIm.^ 
had  taken  to  an  inquisition  against  hiin,  on  a  warrant  ^'^' 
for  forcible  entry  and  detainer,  Wash,  the  traversee, 
sold  and  conveyed  to  his  sons,  the  land  in  controversy, 
and  which  was,  at  the  date  of  the  conveyance,  in  the 
adversary  possession  of  the  traversor. 

On  the  hearing  of  the  traverse,  the  circuit  court  de-  P«cwiou  of  tlir 
cided,  that  the  champerty  act  of  1824,  applied  to  the  case,  ^Stion^to'  b« 
and  that,  therefore.  Wash  could  not  recover,  by  suit,  the  detarmined  herr 
possession  of  the  land. 

Whether  or  not  the  circuit  court  erred  in  that  opin-  '  "^ 

ion,  is  the  only  question  Vhich  this  court  will  now  con- 
sider. 

The  first  section  of  the  act  of  1824,  amending  "the  Sales  of  lan4  in 
champerty  law  "  (session  acls^  page  444)  declares,  tliat  a  l^^n  af?5»o 
ikintract  for  selling  land  whilst  in  the  adversary  possession  g«'  to  the  con- 
of  a  stranger  to  the  contract,  shall  be  void,  and  that  no  ^^^  no  right  of 

right  of  action  shall  arise,- from  such  a  contract,  to  eitlier  action  arises  to  ei 

^  .  ther  party,  from 

party  to  it.  sach a  contract. 

«,.  ......  i.  .  Act  of  *24;^l. 

The  second  section  invalidates  contracts  for  ^^  carrying  ^  - 

on^^  suits  upon  pretended  titles  to  land,  in  consideration  rying  on  land 

of  a  part  of  the  land,  and  declares  that  any  claim  or  title,  l^^'J^^^-^. 

which  was /^  «t«6;€C/ of  such  prohibited  contract,  should  the  title  made 

be  forfeited,  and  that  neither  party  should  have  any  cause  gn^h  wnteact  k 

of  action  on  any  such  pretended  title,  forfeited  —  and 

neither  party-can 

The  third  section  provides,  that  any  (lerson,  who  was  have  any  action 
in  the  adversary  possession  of  the  land  at  the  date  of  any  ^^^^^' 
sale  or  contract  prohibited  by  the  first  xind  second,  sec-  gJ^ioiTonand' 

at  the  time  ol' 
any 'coutract  in  relation  thereto,  in  violation  of  the  first  or  second  section,  (gupra)  may 
plead  such  contract  in  bar  of  any  suit  founded  tkereon ; — ^and  may,  by  bill  of  discovery, 
r'ompd  a  dLsclosnrn  of  the  true  date  and  othor  circnrastanccs  of  the  contrach     Hec,  ^. 
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Every  convey- 
ance, or  con- 
tract for  the  sale 
of  land  in  the 
adverse  {losses- 
sion  of  a  stran- 
ger to  the  con- 
tract, is  void, 
(by  the^cbam- 
pertyaetof'34) 
and  no  sait  can 
be  maintained 
upon  a  title 
acquired  onder 


tions,  may  ^'  plead  the  sale  or  purchase  of  any  pretended 
right  or  title  in  violation  of  the  first  section,  or  any  con- 
tract or  agreement  made  in  violation  of  the  second  sec- 
tion, in  bar  of.  any  suit,  or  claim  founded  t/ureofi."  This 
.  latter  section  does  not  extend  or  alter  the  import  or  op- 
eration of  the  first  section.  It  only  enables  the  occapaot 
to  plead  the  contract  of  sale  (prohibited  by  the  first  sec- 
tion) in  bar  of  any  suit  founded  thereon — that  is,  on  such 
iUegal  contract*  It  does  not  apply  to  a  suit  brought  by 
the  vendor  on  his  own  preexisting  title y  which, had  not  been 
invalidated  or  affected  by  the  void  contract  of  sale  made  in  vuh 
Iqtion  of  tliC  first  section. 

The  third  section,  it  is  true,  authorizes  a  defendant  in 
possession,  when  sued  on  a  title,  or  a  claim  founded  on 
a  contract  prohibited  by  either  the  first  or  second  sec- 
tion, to  file  a  bill  of  discovery;  and  hence  it  is  argued, 
that  the  third  section  should  be  construed  as  intending 
to  allow  a  defendant  to  plead  a  sale  in  violation  of  the 
first  section,  in  bar  of  a  suit  upon  the  title  of  the  vendor^* 
because,  when  the  suit  is  brought  on  the  void  title  of  the 
purchaser,  his  deed  will  shew  every  fact  that  a  discovery 
on  oath  could  expose.  This  argument,  though  plausible, 
is  far  from  being  conclusive.  The  true  date  of  the  con- 
tract is  the  decisive  test  of  its  legality,  or  illegality^  and, 
to  evade  the  statute,  the  deed  could  be  easily  antedated, 
so  as  to  appear  to  have  been  executed  prior  to  the  adversf: 
occupancy.  When  such  an  artifice  is  suspected,  the  de- 
fendant may  com|iel  the  parties  to  disclose,  on  oath,  the 
true  date;  and,  in  some  other  resftects,  a  defendant  may 
be  benefitted  by  the  oath  of  the  plaintiff,  even  though  the 
third  section  applies  only  to  the  prohibited  sale  or  con- 
tract. 

It  is  but  reasonable  to  presume,  that  the  first  section 
is  as  comprehensive  as  the  legislature  intended  that  it 
should  be.  It  would  not  be  proper,  or.consistent,  there- 
fore, to  give  such  an  interpretation  to  the  third  section, 
enacted  only  to  enforce  the  first  and  second,  as  would 
extend  the  effect  of  those  two  denunciatory  sections,  un- 
less such  an  incongruous  interpretation  oould  not  be 
avoided  without  a  palpable  perversion  of  the  language 
of  the  third  section.     And  it  apjiears  to  ik,  that,  even 
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according  to  its  true  grammatica]  import,  the  third  sec-     ^«*'  Terno 
tion  is  not  inconsistent  with  the  first  section,  and  does       ^^i-v-^ 
not  invalidate  the  tUk  ^fthe  vendor ;  it  does  not,  we  think,         Wa$h 
apply  to  his  ri^ht  at  all,  hut  only  to  the  title  of  his  ven-     MeBrwer 
dee.     As  already  suggested,  it  applies  to  the  "  contract;'*^  s^Scireumstan 
but  even  if  it  apply  to  the  title,  or  to  a  snit  fonnded  on  cei.  But  theti- 
tfte  Htk,  which  was  sold  in  viojation  of  the  first  section,  ^^*^^^not7o"l 
it  should  be  understood  to  mean  the  title  claimed,  or  as-  feited  by  such 
serted,  by  the  purchaser,  only.     It  woidd  then  mean  tnmgfcJu"? nor 
onlv  that  the  defendant  may  plead  the  prohibited  sale  »  /^«  "g^t  of 
in  bar  of  a  suit  fonnded  on  the  purchased  tUIe^  which  is  pre^xutul^  tt 
void  ;  that  is,  the  tUk  attempUd  to  be  derived  from  the  illegal  ''«.  ^J|f  ^^^^rg^ 
eorUraet     Any  other  construction,  would  pervert  the  act  the  Digseot  of 
of  1824,  into  an  engine  of  injustice  and  oppression,  as  a  Jn^ Nicholas^ 
single  case  will  exemplify  : — A,  living  in  Fayette,  ex- 
plores a  tract  of  land,  of  which  he  is  the  only  owner,  in 
Livingston  county,  and  ascertains  that  it  is  unoccupied. 
He  returns  home,  and,  in  perfect  lerood  faith,  mortgages 
the  land  to  B,  to  secure  a  debt  which  he  owes  him.  Two 
months  afterwards,  he  pays  the  debt,  and  the  lien  is  re- 
leased ;  but,  in  the  mean  time,  only  one  day  prior  to  the 
date  of  the  mortga^re,  an  intruder,  without  any  pretence 
of  title,  settled  on  the  land,  and  boldly  claims  to  hold  it 
adversely  to  the  title  of  A.     Must  A  give  up  the  land  to 
the  trespasser  ?    He  must  do  so,  if  the  third  section  of 
the  act  of  1824,  apply  to  Aim.     The  legislature  never 
could  have  intended  such  injustice  and  absurdity.  Such 
a  consequence  is  not  within  the  motives  or  policy  of  the 
act  of  1824. 

But  it  may  be  asked,  why  the  second  section  denoun- 
ces a  forfeiture  of  the  claim  of  both  parties  to  any  con- 
tract which  it  inhibits,  unless  a  similar  denunciation  was 
intended  as  to  both  parties  to  contracts  forbidden  by  the 
first  section.  Two  answers  may  be  given  to  this  ques- 
tion. First  :  The  second  section  applies  to  both  par- 
ties expressly  and  undeniably*  The  first  as  clearly  ap- 
plies to  the  purchaser  only;  and  ito  lex  scripta  should  sat- 
isfy the  querist.  Second :  But,  if  it  be  necessary  to  find 
a  motive  for  the  discrimination,  a  sufficient  one  is  quite 
obvious.  Such  contracts  as  those  denounced  by  the  se- 
cond section  are  signally  odious  and  pestiferous.     They 
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generate  litigation,  and  encourage  injustice  and  unprio- 
cipied  speculation.  The  aim  of  both  parties  is  the  same. 
They  both  know  that  the  title  which  is  the  subject  of 
their  champertous  traffic,  is  questioned  and  is  doubtful, 
perhaps  desperate — desperate  means  may  be  necessary 
to  sustain  it.  The  temptation  to  make  such  contracts 
is  strong  and  cannot  be  easily  overcome.  And,  there- 
fore, it  was  deemed  necessary  to  subject  to  farfeiiure  the 
claim  of  both  parties,  who,  for  purposes  of  speculation 
and  pestilent  litigation,  conspired  to  violate  a  salutary 
law. 

But  the  bona  fide  tale  of  a  title  is  of  a  far  difierent 
character  ;  and  the  policy  of  prohibiting  it  at  all  has 
been  doubted,  as  the  history  of  legislation  on  that  sub- 
ject will  clearly  demonstrate.  And  to  invalidate  tha 
sale,  is  as  much  as  policy  could  require,  or  justify.  The 
parties  only  lose  a  bargain'^  good  or  bad,  to  the  one  or  the 
other ;  and,  as  they  may  both  act  in  perfect  good  iaith, 
without  a  suspicion  that  they  are  violating  any  law,  a 
forfeiture  of  their  bargain  is  as  severe  a  penalty  as  can 
be  necessary  or  proper. 

The  second  section  declares  a  forfeiture.  The  first 
only  says  that  the  contract  shall  be  void.  Why  this 
difference  in  the  phraseology  ?  Because  the  l^islature 
intended,  that  the  title  should  be  forfeited  in  the  cme 
ease,  and  only  intended  that,  in  the  other,  the  eontrod 
should  be  void. 

The  statute  has  declared  only,  that  the  Hite  of  the  jncr- 
thanr  or  alienee  should  be  invalid  in  consequence  of  a 
sale  or  alienation  of  land  contrary  to  the  first  section. 

We  cannot  give  such  an  interpretation  to  the  act  of 
1824,  as  to  deprive  the  bona  fide  vendor  of  his  right,  or 
as  to  withhold  from  him  all  remedy  for  enfordng  that 
right  ai;ainst  a  stranger  who  may  have  no  title  whatever 
to  the  land. 

It  does  not  appear,  that  Wash  b  prosecuting  this  suit 
for  the  benefit  of  his  alienees,  or  thai  it  is  a  suit  in  his 
name  for  their  excluaive  benefit ;  and  it  is  not  necessary 
to  intimate  what  might  have  been  the  effect  of  prodf 
that  this  is  a  suit  for  the  use  of  the  alienees,  and  not  for 
the  use  of  Wasli  himself. 
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Wherefore,  it  is  the  opinion  of  a  mafority  erf  the  court,     P«U  Term 
that  Wash  did  not  divest  faimseif  of  his  preexistent  title       ^^^^ 
by  his  abortive  attempt  to  transfer  it  to  others,  or  lose         iVash 
his  right  to  maintain  a  suit  on  his  own  subsisting  legai     j^^^^Myer. 
title. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judge  Nicholas,  dissenting  from  the  construction  given  to  the 
statute  in  question,  and  the  decision  of  the  majority  of  the  Court, 
read  the  following  Opinion  :— 

The  first  section  of  the  champerty  act  of  1824,  de-  disssitt,   by 
dares,  that  no  person  shall  sell  or  purchase  by  deed,  f^S^  •^^'^^- 
bond,  or  executory  contract,  any  pretended  title  to  land, 
vvhilst  in  the  adversary  possession  of  another,  makes 
Toid  every  such  deed,  bond  or  contract,  and  says  thot 
no  right  of  action  shall  accrue  thereunder. 

The  second  section  makes  it  unlawful  to  contract  to 
recover  land  adversarily  possessed,  in  consideration  to 
have  part  or  profit  tliereof ;  forfeits  the  title  of  the  par- 
ties to  sudi  contract,  and  all  right  to  maintain  any  suit 
on  such  pretended  title. 

The  third  section  authorizes  the  occupant  to  **  shew 
or  plead  the  sale  or  purchase  of  any  pretended  title,  in 
violation  of  the  first  section,  or  any  contract  in  viola- 
tion of  the  second  section,  in  bar  of  any  suit  foimded 
thereon  :"  and  authorizes  ^^  tbe  defendant  in  any  such  stdij 
to  bring  the  parties  to  the  sale  or  purchase  mentioned 
in  the  first  section,  or  to  a  contract  in  violation  of  the 
second  section,  before  the  court,  and  compel  a  discov- 
ery of  any  such  sale  or  contract.'*^ 

My  understanding  of  the  import  of  the  third  section, 
is,  that  it  was  framed  for  the  double  purpose  of  enabling 
the  occupant  to  defend  himself,  by  shewing  that  the  plain- 
tiff had  sold  the  land  in  contest,  and  the  better  to  enable 
him  to  make  out  that  defence,  or  the  one  afforded  him 
by  the  second  section,  of  authorizing  him  to  compel  a 
tjiscovfery  of  the  sale  or  champertous  contract.  It  is, 
however,  contended,  that  it  was  not  intended  to  make  a 
sale  of  the  title,  within  the  meaning  of  the  first  section, 
a  bar  to  a  suit  on  that  title,  but  merely  a  bar  to  a  suit  in 
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Fall  Term    the  name  af  the  vendee,  leavihg  unimpaired  the  right  to 
18  33.        prosecute  a  suit  in  the  name  of  the  vendor.     The  solo* 
tion  of  the  difficulty  depends  upon  the  question,  wheth* 
er  the  word  thereony  in  the  third  section,  refers  to  the  ti- 
tle sold,  or  to  the  contract  of  sale. 

The  more  material  words,  upon  which  the  true  con- 
struction depends,  when  placed  in- juxta-position,  read 
thus — ^^  may  shew  the  sale,  or  purchase,  of  any  title,  in 
bar  of  any  suit  founded  thereon."  Founded  on  what  ? 
The  common  and  casual  reader  would  answer,  ^^  on  the 
title."  The  rules  of  grammar  say  the  same.  The  word 
title  is  the  next  antecedent,  and  by  all  rules  of  construe* 
tion,  must  be  taken  to  be  the  thing  referred  to,  unless 
the  otherwise  plain  sense -and  meaning  is  thereby  marred. 
Here  you  do  not  mar  the  sense  by  sticking  to  the  next 
antecedent.  On  the  contrary,  if  you  skip  the  word  title, 
and  make  the  I'eference  apply  to  sale  or  purchase,  you 
do  mar  the  sense  and  the  only  substantial  meaning  to  be 
extracted  from  the  entire  section.  To  a  legal  mind,  no 
words  could  convey  less  sense  or  meaning,  than  an  au. 
thority  to  the^  (defendant  to  shew  a  sale  or  purchase  ia 
bar  of  a  suit  founded  on  the  sale  or  purchase.  It  would 
be  equivalent  to  a  legislative  declaration,  after  pronounc- 
ing .certain  contracts  illegal  and  void,  that  a  defendant, 
when  sued  upon  such  contract,  might  shew  the  contract 
in  bar  of  the  action.  Nothing  could  be  more  idle  or  un- 
meaning. 

The  reference  of  the  word  thtreon^  with  regard  to  the 
second  section,  is  obviously  and  necessarily  to  the  titby 
about  which  the  contract  for  carrying  on  any  suit,  was 
to  be  made.  It  would  be  absurd  in  the  extreme  to  sup.- 
pose  the  legislature  meant  to  authorize  the  occupant  to 
defend  himself  against  a  suit  founded  on  the  champer- 
toos  contract.  Such  contract  could  never  be  the  basis 
of  a  suit  against  him.  The  reference  with  regard  to  the 
second,  being  so  clearly  to  the  title,  and"  not  to  the  con- 
tract, it  lies  not  within  the  powers  of  construction,  to 
make  the  reference  to  the  first  section,  apply  to  the  con- 
tract, and  not  to  the  title.  The  only  mention  of  the 
title  in  the  third  section,  is  where  it  is  spoken  of  in  con- 
nection with  matters  embraced  in  the  first  section,  and  it 
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U  there  we  have  to  go  in  order  to  find  what  it  is  the  Fall  Term 
word  thereon  refers  to^  in  regard  to  matters  embraced  in  i^ss • 
the  second  section*  When  the  reference  is  thus  to  the 
same  set  of  ^ords  as  to  both  sections,  how  is  it  possible 
so  to  sever  and  disconnect  tlie  meaning  of  the  word 
thereofiy  as  to  give  it  one  sense  with  regard  to  the  first,  and 
another  with  regard  to  the  second.  To  find  what  is 
meant  with  regard  to  the  second  section^  we  have  to  as- 
certain what  is  said  with  regard  to  the  first.  By  this 
process,  we  ascertain  that  it  was  tiie  title,  and  not  the 
champertous  contract,  upon  which  the  act  contemplates 
the  suit  against  the  occupant  was  to  be  founded.  How 
is  it  possible,  then,  to  8up)>ose  that  the  legislature  did  not 
also  mean  the  same,  with  regard  to  the  first  section? 
The  word  title  stands  in  more  immediate  connection  with 
what  is  said  of  the  first  section,  and  does  not  give  signi- 
fication thereto,  yet  it  gives  signification  to  what  is  said 
of  the  second  section,  though  it  stands  disconnected 
therefrom.  Fair  construction  surely  never  produced 
ruch  a  result. 

In  the  second  section,  it  is  said,  the  parties  to  the 
champertous  contract  shall  forfeit  '*all  right  to  maintain 
any  suit  upon  such  pretended  title."  When  language  so 
very  similar  is  used  in  the  next  section,  it  is  difficult  to 
believe  it  was  not  used  in  the  same  sehse^ 

How  unapt  and  inappropriate  is  the  language  used  to 
convey  the  ideii  contended  for!  We  do  not  say  that  a 
suit  far  land  against  an  adversary  occupant  is  founded 
on  a  sale  or  purchase,  but  upon  the  title  bought  or  sold. 

It  is  a  sound  rule  of  construction,  to  give  some  efiect 
to  every  word  of  an  act,  if  it  be  practicable  to  do  so. 
Much  rather,  therefore,  should  effect  of  some  sort  be 
given  to  an  entire  section.  This  rule  must  be  totally 
disregarded,  if  tiie  word  thereon  is  made,  in  its  applica- 
tion to  cases  under  the  first  section,  to  apply  merely  to 
the  conveyance,  and  not  to  the  title.  For  that  will  ren* 
der  the  whole,  or  nearly  the  whole,  of  the  entire  third 
section  perfectly  idle  and  inoperative.  It  gives  no  addi- 
tional efficacy  whatever  to  the  second  section;  for  that, 
in  legislative  contemplation,  must  have  been  as  fully  suf* 
ficient  of  itself  to  bar  any  suit  on  the  title,  without  tlie 
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aid  of  the  third  section,  as  it  is  with  it.  On  the  con- 
trary, the  first  section  standing  alone  would  merely 
avoid  the  conveyance  or  contract,  leaving  the  title  in 
the  grantor  or  vendor,  still  to  be  enforced  in  his  name; 
and  by  permitting  the  third  section  to  refer  to  the  title, 
and  constitute  a  bar  to  a  suit  founded  on  tlie  title,  then 
effect  is  given  to  the  third  section,  and  it  becomes  ope- 
rative to  a  substantial  purpose.  But  if  its  reference  is 
to  the  conveyance  alone,  and  not  to  the  title,  it  is  inope- 
rative. It  surely  could  answer  no  purpose  for  the  legis- 
lature solemnly  to  declare,  that  the  occupant  might  pro- 
tect himself  against  a  recovery  under  the  conveyance, 
when  it  had  already  said,  in  the  first  section,  that  the 
conveyance  should  be  void,  and  pass  no  title.  Besides, 
how  absurd  to  authorize  him  to  shew  thai  in  his  defence, 
which  his  adversary,  if  he  succeeded  at  all,'wonld  be 
compelled  to  shew  for  him.  If  the  plaintiff  claims  un- 
der such  a  conveyance,  he  will  necessarily  have  to  shew 
it,  in  order  to  recover.  What  need  then  to  say  the  de- 
fendant may  shew  it  in  his  defence?  If  such  were  the 
meaning  of  the  legislature,  why  enable  the  defendant  to 
compel  a  discovery  on  oath,  "of  any  such  sale  or  con- 
tract?** The  word  sale  has  exclusive  application  to  the 
first  section.  Why  should  he  seek  a  dispovery  of  the 
sale,  when  its  whole  effect  after  discovery,  would  be 
nothing  more  than  the  manifestation  of  a  fact,  which  it 
would  be  indispensable  for  the  vendee  himself  to  prove, 
in  order  to  effect  a  recovery?  It  cannot  fairly  be  pre- 
sumed of  the  legislature,  that  it  would  authorize  a  dis- 
covery for  the  purpose  of  enablinc;  the  occupant  to  shew 
that  he  was  in  possession  of  the  land  at  the  time  of  sale. 
That  is  a  matter,  about  which  lie  must  be  presumed  at 
all  times  to  possess  the  most  abundant  means  of  proof, 
without  the  necessity  of  a  discovery  from  his  adversary. 
Neither  can  it  be  presumed  that  the  discovery  was  au- 
thorized for  the  purpose  of  proving  the  true  date  of  the 
sale,  in  order  to  prevent  the  post-dating  of  a  deed  mere- 
ly. That  is  a  circumstance  too  trivial  in  itself — an  eva- 
sion too  easy  of  detection  in  other  modes,  to  suppose 
the  legislature  would  devote  an  entire  section  to  it,  and 
especially  one  of  the  texture  of  this.     Besides,  if  that 
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tvere  the  sole  object  of  the  discovery,  it  has  no  applica- 
tion, and  would  have  no  bearing  whatever  upon  a 
champertous  contract.  This  construction  would  restrict 
the  sales  to  be  discovered,  to  those  that  are  evidenced  by 
deed  merely,  whereas  the  sale  referred  to,  and  as  spoken 
of  in  the  first  section,  is  by  any  mode,  whether  by  deed 
or  executory  contract. 

The  construction  contended  for,  does,  therefore,  strip 
tlie  entire  third  section  of  all  practical  meaning  and  ef- 
fect. It  literally  subserves  no  substantial  purpose  what- 
ever. 'We  cannot  thus  tamper  with  the  canons  of  con- 
struction, in  order  to  obviate  the  evils  likely  to  flow 
from  a  supposed  lack  of  sound  policy  in  a  legislative 
enactment.  If  the  rule  as  prescribed  be  too  rigid  and 
extensive  in  its  operation,  it  is  for  the  legislature  to  re- 
lax and  curtail  it.  We  make  rather  a  free  use  of  the 
powers  of  construction,  when  we  curtail  it — ^when  we 
make  a  plain  legislative  enactment  say  literally  nothing. 
I  believe  the  legislature  understood  the  import  of  the 
language  used,  and  intended  what  it  does  literally  import. 
It  was  meant  to  effect  a  thorough  suppression  of  the 
trafficking  in  pretended  titles  to  land  in  adversary  posses- 
sion. The  evil  was  one  under  which  the  country  had 
long  suffered.  They  intended  to  cut  it  up  by  the  roots. 
The  mere  avoiding  the  sale  and  conveyance  was  deemed 
not  a  sufficient  protection  against  the  traffic.  It  was 
thought  that  champertors  would  still  buy,  and  carry  on 
suits  in  the  names  of  their  vendors,  and  trust  to  their 
honor  for  making  a  conveyance  after  the  recovery  was 
bad.  It  was  to  prevent  this,  and  to  afford  the  discov- 
ery, as  to  cases  under  both  the  first  and  second  sections, 
that  the  third  was  added.  The  remedy  may,  and  prob- 
ably will,  go  farther  than  the  evil  intended  to  be  guoa'd- 
ed  against.  But  if  not  permitted  to  operate  at  all,  it 
will  leave  much  of  the  evil  unguarded  against.  As  be- 
tween the  two  effects,  I  do  not  conceive  we  have  any 
election.  But  it  is  believed  that  a  sale  of  land  would 
rarely  occur  without  the  parties  being  apprized  of  its 
being  in  adverse  possession.     As  to  the  case  of  a  mort- 
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Mc  Br  oyer. 


gag«> 


it  is  believed  not  to  be  such  a  sale  as  was  contem- 


plated by  the  third  section.    It  speaks  of  sales  and  pur- 
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chases,  not  of  conveyances.  And  as  property  in  adverse 
possession  is  allowed  to  be  sold  under  execution,  it  would 
SimralVsad*r  ^^  ^^  violence  to  the  general  principles  of  our  code  to 
permit  the  mortgagee  to  foreclose  and  sell.  Where  a 
mortgage  was  resorted  to  as  a  mere  device  for  evasion,  it 
would  of  course  be  treated  as  a  sale  within  the  act. 

If  the  construction  contended  for  by  me,  were  adopt- 
ed by  the  court,  it  would  remain  to  be  determined,  whe- 
ther the  legidature  had  the  power  of  suppressing  the 
evil  in  the  manner  that  I  suppose  it  contemplated.  I  am 
inclined  to  think  it  had  such  power,  and  that  this  case 
does  not  fall  within  the  principles  insisted  on  by  me,  in 
the  case  of  Gaines  vs.  Buford^  [on/e,  502.}  But  as  a  ma- 
jority of  the  court  has  given  a  different  construction  to 
the  act,  a  discussion  of  that  question  would  be  inappro- 
priate and  unprofitable.  Not  being  able  to  concur  in  the 
construction  adopted  by  a  majority  of  the  court,  and 
the  question  being  one  of  much  importance,  I  felt  it  my 
duty  to  give  the  reasons  for  my  dissent. 


Detinue.  Simrali's  Administrator  vs,  Graham. 

[Mr.  Richardson  and  Mr.  Haggin  for  Plaintiff:  Mr.  Monroe  for  Defendant.} 
From  the  Circuit  Court  roR  Shelby  Coustty. 

JV^ovember  11.       Judg^e  Underwood  delivered  the  Opiaion  of  the  Court. 


The  consent  of 
an  executor  in 
Va.  that  a  slare 
should  vest  in 
the  legatee,may 
be>  inferred  from 
hisremoyaI,and 
bringinj^  the 
slave  with  him, 
to  this  state. 
Chattels  which 
a  decedoBt  hid 
only  a  life  state 
in, do  not  'O  to 
the  adm*r. ' 


We  think,  the  negro  Jenny,  under  the  will  of  James 
Simrull,  passed  immediately  to  Alexander  Simrall,  the 
plaintiff's  intestate.  Whether.he  had  a  right,  under  the 
laws  of  Virainia,  where  the  will  was  admitted  to  record, 
where  James  Siinrall  died,  and  where  the  property  was 
then  situated,  to  take  possession  of  the  slave  without  the 
assent  of  the  executors,  need  not  be  decided. 

Mrs.  Simrall,  the  executrix  and  widow  of  the  testa- 
tor, according  to  the  testimony,  claimed  Jenny  for  lifis. 
The  devisee,  Alexander  Simrall,  died  in  1802.    The  will 
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tvas  admitted  to  record  in  September,  1798.     Mrs.  Sim-  Fall  Term 

rail  moved  to  Kentucky,  bringing  the  slave  Jenny  with  t^^^ 

her,  in  1805.     Mrs.  Simral!  died  in  1814.     Administra-  SimraU'sad^r 

tion  was  granted,  in  1830,  to  the  plaintiff  in  error,  by  ^J- 


the  county  court  of  Frederick  county,  Virginia. 

It  is  a  matter  of  doubt,   whether  Alexander  Simrall  J^^^i^iJ,,^^^; 

was  entitled  to  the  slave  Jenny  immediately  upon  the  mistake,  U  per- 

death  of  the  testator,  or  whether  he  had,  under  the  will,  ^^^^K   Sow 

anything  more  than  a  remainder,  and  Mrs.  Simrall  a  life  not  hold  adverse 

estate.     We  have  come  to  the  conclusion,  however,  that  maiuder   man, 

the  correct  interpretation  of  the  will  gives  the  slave  im-  °'  "uppoaed  re- 

.  _.       ,  Ai  1      «.         II       »  .        .  mainder    man, 

mediately  to  Alexander  Simrall.     It  seems,  that  he  acqui-  and  the  statnte 

escedinadiflerent  interpretation,  and  permitted  thewid-  Joea  not*ran**a- 

ow  to  retain  the  possession.     By  her  holding  as  tenant  for  gainst  hiuL 

life,  and  removing  the  slave  to  Kentucky,  we  think  it  may  ^^ve  ilmvingac- 

be  fairly  inferred,  that  the  executors  assented  that  the  leg-  qniesoed  in  the 

acy  might  vest  in  the  legatee,  but  were  mistaken  as  to  the  gewlion'ofaBap^ 

widow's  having  a  life  estate.     The  question,  under  such  posed  tenant  for 

circumstances,  is,  whether  the  possession  of  Mrs.  Simrall  ^^  ^him— Oie 

was  adverse  to  the  right  of  the  legatee,.  Alexander  Sim-  limitation    did 

,|  o  o  jj^^   commence 

rail.  ^  ranning  in  bar 

We  think  it  was  not.     She  never  claimed  the  fee  in  oft^  ri^t  de- 

the  slave.     Upon  her  death,  her  administrator  could  not  deviaee,antil  af- 

take,  because  she  onlv  claimed  a  life  estate,  and  that  had  If'  *^  death  of 

'  .  the  tenant   lor 

terminated.     As  she  held  during  life,  recognizing  a  right  life ;  nor  then, 

in  remainder,  although  it  was  a  mistake,  the  devisee  who  |!]|^  wm'mmiu: 
had  acquiesced  in  her  claim,  should  be  allowed  to  assert  ed  of  the  estate 
his  right,  without  prejudice  by  lapse  of  time.     As  the  ^^ ^*"«  ^«^*»®®' 
limitation  did  not  bar  the  right  of  the  devisee,  Alexan- 
der Simrall,  during  the  life  of  Mrs.  Simrall,  the  widow, 
holding  as  she  did,  it  did  not  commence  running  after 
her  death,  until  administration  was  taken  on  the  goods 
and  chattek  of  Alexander  Simrall. 

The  instruction  to  find  as  in  case  of  a  nonsuit  was  er- 
roneous.    Wherefore,  the  judgment  is  reversed,  with . 
f  osts,  and  the  cause  remanded  for  a  new  trial. 
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chan^jert.     Galloway  against  Hamilton's  Heirs  &c. 

[Mr.  Combs  and  MeMn.  Morehead  and  Brown  for  PUintiff:  Mr.  Critton- 
den  for  Defendant] 

From  thb  Cibcuzt  Coitbt  for  Bath  CoirirTT. 

J^ovtmhtr  11.        Judge  Underwood  delivered  the  Opinion  of  the  Court. 

A  party  holding  This  coiirt  hus  iteteroiinecl,  that  the  assignor  of  a  bond 
a  title  bond  for  f^^  (|,g  ^\([^  ^f  ^  tract  o{  land,  is  entitled  to  a  lien  on  the 
^m\  ^'i^ing  land  to  secure  the  purchase  money,  notwithstanding  the 

overthe  bondto  aggi^nee  has  parted  with  the  bond  by  transfer  to  another, 
hia  vendee,  re-  -.,,..,        ^.         ^         l  i-Jl 

tains  a  lien  on  provided  he  had  notice  Of  sucti  lien. 

^'^^'toattoiw  ^  *'•*'  *"  chancery  is  the  proper  remedy  to  enforce  the 
which^againat  lien,  and  may  be  prosecuted  without  obtaining  a  judg- 
lUSgS^'^lth  *«ent  at  law  for  the  purchase  money.  The  case  of  Bair 
notice,  he  may  f^rt  VS.  Granty  4  JIfon.  580,  relates  to  the  impeachment  of 
oe^'^Cth!!!!!  conveyances  for  fraud,  and  does  not  embrace  a  proceed- 
first  obtaining  a  i^g  to  enforce  a  lien. 

jndgmentatlaw        °  ^  .     ,      i.  «     i        *     r«       •!. 

for  the  debt  That  Galloway  had  a  hen,  and  that  A.  Hamilton  was 

^Mi^^Mu^  apprizecl  of  it  before  he  took  an  assignment  of  Young's 

on  as  a  bar,  it  bond  from  Moore,  cannot  be  controverted,  so  far  as  the 

rfSed^Tprayw^  questions  depend  ou  matter  of  fact.  A  decree  should 
m  an  ansi^^er,*'  have  been  rendered  in  Galloway's  favor,  unless  the  bar 

fS«T/roo^  relied  on  as  growing  out  of  the  former  suit  ought  to  pre- 

in  a  former  suit,  y^il.     It  cannot. 

may    be  made  - »»       .i           «               •        i_    • 

a  part  of  this  The  administrators  of  Hamdton  do  not,  m  their  an- 

'^^i^Z'dt  swer,  rely  on  any  such  bar.  The  heirs  of  Hamilton, 
crcc—and  al-  ^ho  seem  to  be  infants,  and  who  answer  by  guardian, 
STin'the  ?mil  do  not  rely  on  a  former  decision  in  bar  of  the  suit  now 
script,  it  win  prosecuted  against  them.  The  following  quotation  from 
Tn  \hS  'cfSrt—  the  answer  of  the  administrators,  is  all  that  is  said  on  the 
THeanswwl^  Subject.  '^Your  respondents  say  that,  oh  the  13th  Sep- 
iXnt  does  not  tember,  1821,  the  complainant  filed  his  bill  in  this  court, 
S^*to*"tlS  a?«i"»^  Archibald  Hamilton  (he  being  the  intestate  and 
rale.  ancestor  of  the  defendants  in  error)  for  the  same  object 

I*  ct/(^u*'^urt  of  tliis  bill,  and  similar  allegations,  and  the  said  Archi- 
to  see  that  the  bald  Hamilton  answered  said  bill,  and  numerous  deposi- 
2S%wS  tions  were  taken  by  the  parties  and  filed  in  said  suit,  and 
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by  the  final  decree  in  the  cause  between  the  parties,  said     Fall  Term 
bill  was  disnnissed  mthout  prejudice.     Your  respondents        *833, 
pray,  that  the  pleacPings  and  proofs  in  said  cause  may  be      Oailowau 
made  part  of  this  cause,  and  be  used  and  read  so  far  as     ,^    ^'• 
they  are  relevant."  ;i^^,  ^^ 

If  the  extract  be  true,  there  never  was  a  decree  render-  Md  every  fair 
ed  whirh  could  bar  the  present  bill.     But  even  if  there  ctefence    made 
was  such  a  decree  it  is  not  pleaded  in  bar.     The  plead-  ^inlL^n] 
ings  and  proofs  only,  and  not  the  decree^  are  referred  to,   **»«  ""'««  *PP*>- 
to  be  used  and  read  as  far  as  relevant.     The  reference  seems  ^e^  mosV  be 
to  have  been  made  for  no  other  purpose  than  to  let  in  the  «PPli«dtothdi* 
proofs.     From  the  transcript  of  the  former  suit,  howev- 
er, it  ap|3ear8  that  the  same  matters  were  put  in  litiga- 
tion, and  that  the  bill  w^s  dismissed  absolutely^  instead 
of  without  prejudice.     Can  we  look  into  the  transcript 
and  inspect  the  decree  when  it  has  not  been  pleaded  as  a 
bar,  and  give.to  it  the  effect  of  a  bar,  without  any  alle- 
gation  in  the  answers  settinjjr  it  up,  or  relying  upon  it.'^ 
A  majority  of  the  court  think  it  cannot  be  done  without 
departing  from  a  long  settled  salutary  rule,  which  dis- 
cards proof  without  appropriate  allegations  to  admit  it. 
The  clerk  ought  not  to  have  transcribed  more  of  the 
former  record  than  was  referred  to  and  made  an  exhib^ 
it.     All  be^^nd  that  must  be  disregarded  by  us.     Judge 
Nicholas  thinks  the  whole  record  is  sufficiently^  referred 
to,  in  order  to  give  the  infants  the  benefit  thereof,  and 
that  the  court  should  give  effect  to  the  former  decree  as 
a  bar,  although  it  has  not  been  specially  pleaded  as  such 
by  them.     The  court,  however,  is  unwilling  to  make 
the  case  of  infants  an  exception.     It  is  the  duty  of  the 
circuit  courts  whenever  the  rights  of  infants  are  con- 
cerned, to  appoint  competent  persons  to  defend  for  them 
and  even  to  control  their  guardians  ad  litem  so  far  as  to 
require  them  to  make  every  available  defence  which,  in 
the  progress  of  the  cause,  the  court  may  perceive  would 
protect  the  infant,  and  which  could  be  relied  on  without 
violating  good  morals.     But  when  the  court  does  not,  in 
the  exercise  of  its  discretion,  interfere,  and  when  the  case 
is  prepared  and  presented  for  trial  on  appeal,  or  writ  of 
error,  before  this  court,  we  see  no  sufficient  reason  for 
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deciding  it  by  rules  variant  from  those  applicable  to  eve*^ 
ry  other  case. 

As  therefore,  Galloway  has  shewn  a  !ien  on  the  land 
to  secure  the  unpaid  purchase  money,  the  decree  must 
be  reversed,  with  costs,  and  the  cause  remanded  for  fur- 
ther proceedings. 


Detihue  Cromwell  vs.  Clay. 

[Mr.  Monroe  for  Ptaintiff :  no  appearaaoe  for  I>6felidint] 
From  tbs  Cxrcvxt  Court  for  Nxcsolas  Countt. 

JVovember  II.        Ju'Ige  UnofiaweoD  delivered  the  Opinion  of  the  Coort. 


A  deed,  or  bill 
4>f  sale,  to  a  par- 
chaser  pefkff  li- 
te lite,  is  not 
void,  but  void- 
able. 

One  who  beys 
a  slave,  while  a 
snit  is  pendii^ 
to  snbjeot  k 
to  the  vendor's 
debu,  Ukes  the, 
title  dependent 
upon  the  event 
of  the  suit.  If 
the  suit  fiiil8,the 
title  stands  good 
If  it  sneceeds, 
the  pnrchaser's 
title  fiiils:  but 
he  may  claim 
ther  sarplna  for 
which  the  slave 
sells  above  the 
amoont  of  the 
decree. 

The  porchaser 
of  a  chattel, 
pendente  lite, 
miffht  recover 
it  irom  hi$  ven- 
dor  if  withheld 
by  him.—Bot 
not  from  an  of* 


The  principal  question  worthy  of  consideration  in  this 
ca^,  is  whether  the  deed  of  a  purchaser  pendente  hU  is 
absolutely  void,  or  voidable  merely. 

Cromwell  instituted  an  action  of  detintie,  founded  on 
a  bill  of  sale  wfiich  Orear  executed  to  him*,  for  a  slave, 
at  a  time  when  Piper  and  Waugh  had  separate  suits  in 
chancery  pendiuje:  against  Orcar,  for  the  purpose  of  sub- 
jecting the  slave  to  the  payment  of  his  debts.  Clay,  as 
deputy  sheriff,  took  the  slave  into  his  possession,  in  vir- 
tue of  an  order  from  the  chancellor. . 

The  hill  of  sale  from  Orear  to  Cromwell  was  not  ab- 
solutely void,  as  the  circuit  court  supposed.  As  the 
chancery  suits  had  not  been  decided,  it  could  not  be  af- 
firmed that  the  compIaiimiitF  would  certainly  obtain  de- 
crees subjecting  the  slave  to  the  payment  of  tb^r  de- 
mands. If  the  bills  shall  be  dismissed,  then  the  bill  of 
6ale  is  unquestionably  good.  Nor  does  it  lose  its  efficacy 
until  the  decree  is  pronounced  in  favor  of  the  complain- 
ants. In  the  mean  time,  the  title  of  the  slave  will  vest 
under  it,  in  Cromwell.  If  a  decree  is  rendered  subject- 
ing the  slave  to  the  payment  of  Orear's  debts,  such  de- 
cree will  avoid  the  bill  of  sale  to  the  extent  of  the  debts. 
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It  a  surplus  is  left  upon  the  sale  of  the  skve,  after  pay-    Fall  Term 
ing  the  debts,  such  surplus  might  be  claimed  by  Crom*        isss. 
well.     The  bill  of  sale  is  liable  to  be  avoided  by  the  de- 
cree, but  it  is  not  void,     2  Maddockj  189. 

As  the  bill  of  sale  is  not  void  merely  because  a  suit 
was  pending,  the  next  inquiry  is,  whether  Cromwell,  J^wewSon'^iin^ 
the  vendee,  should  have  been  permitted  to  recover  upon  der  an  order  of 
it.  Had  Orear  been  possessed  of  the  slave,  instead  of  An^cergned, 
Clay,  and  the  action  of  detinue  had  been  against  Orear,  iedetiMe.fora 
Cromwell  might  have  recovered  against  him.  He  could  i^^  ^^^^  ^nd 
not  have  said,  "  the  law  protects  me  in  the  possession  of  ^^  «n^«  "* 
a  slave  I  have  sold,  in  consequence  of  the  pendency  of  a  nratt  show,  by 
suit  against  me  to  subject  the  slave  to  my  debts,  pr  to  re-  ulV^Jf".'.  }^^ 
cover  the  slave  from  me."  But  wc  apprehend  the  sheriff  idence  of '  hw 
does  not  occupy  Ihe  place  of  Orear  in  all  respects.  The  ^^^  admSid' 
sheriff's  possession  is  under  authority  of  law,  and  that  ble  under  aplea 
possession  cannot  be  legally  divested  by  a  pendente  lite 
purchaser^  The  sheriff's  possession  is  founded  upon  an 
order  of  the  chancellor,  which  goes  on  the  ground  that 
the  owner  of  the  property  cannot  be  trusted  to  keep  it. 
The  owner,  after  being  divested  of  possession  by  such 
an  order,  cannot  reclaim  theproperty  but  with  the  leave 
of  the  court.  A  person  claiming  under  the  original  ow- 
ner stands  in  no  better  attitude. 

The  plea  of  non  detinet  was  the  only  defence  put  in  by 
Clay.  Under  an  issue  upon  that  plea,  we  think  the  re- 
cords of  the  chancery  suits  were*inadniissible  evidence. 
Clay  should,  by  special  plea,  have  «hewn  how  he  came 
to  the  possession  of  the  slave,  and  thus  have  afforded 
Cromwell  an  opportunity  to  deny  the  existence  of  the 
records  relied  on,  or  the  taking  the  slave  under  the  or- 
der of  the  chancellor.  Clay  having  the  custody  of  the 
3lave,  by  authority  of  his  office,  under  the  order  of  the 
chancellor,  should  have  pleaded  the  facts  specially.  See 
1  ChiUy,  121. 

Judgment  reversed,  with  costs.,  and  cause  remanded 
for  a  new  trial,  when  the  principles  ol  this  opinion  must 
be  observed. 
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cmanckry:  Bibb  against  Smith  and  Others. 

[Mr.  Crittenden  for  PlaintifT:  Meas.  M orehead  and  Brown  for  Defendants.} 
,        From  the  Circuit  Court  for  Davxebs  County. 

i^avember  11.       Judge  Underwood  delivered  the  Opinion  of  the  Court. 

Statement  of  tho  BiBB  filed  Ills  bill  against  Smith,  and  others,  for  the 
purpose  of  subjecting  to  the  payment  of  certain  judg- 
ments, a  debt  which  Anderson  once  owed  Smith,  and 
which  he,  as  is  alleged,  fraudulently  transferred  to  Al- 
len, in  order  to  deceive  creditors,  and  put  it  beyond 
their  reach. 

Smith  made  his  answqr  a  cross  bill,  and  prayed  to  be 
relieved  from  the  payment  of  one  of  the  judgments  for« 
four  hundred  dollars,  because,  as  he  allee^s,  the  note  on 
which  that  judgment  was  obtained^  was  a  gratuity.'  From 
the  statements  of  the  cross  bill,  it  seems  that  Smith,  the 
defendant  in  error,  was  interested  in  establishing  the  wilt 
of  William  B."  Smith,  deceased,  and  that  he  made  a  con- 
tract With  Bibb,  as  an  attorney,  to  attend  to  and  manage 
the  suit  (then  depending  before  this  court)  for  him;  and 
that  Bibb  agreed  to  do  it  ^'  in  consideration  of  twenty 
five  dollars  in  hand  paid,  seventy-five  dollars  to  be  paid 
some  time  thereafter,  for  which  this  respondent  gave  to 
said  Bibb  his  note  of  hand,  and  one  hundred  dollars  con- 
ditioned upon  the  will  being  established,  and  for  which 
this  respondent  also  ^ave  his  note  ;  which  notes  are  the 
foundation  of  two  of  the  judgments  in  complainant's  bill 
mentioned."  The  cross  bill  then  proceeds  to  charge — 
^4hat  after  the  said  suit  was  argued  and  submitted  to  die 
court  for  their  deci>ion,  the  said  Bibb  induced  him  to 
give  him,  the  said  Bibb,  another  note  for  four  hundred 
dollars,  to  be  i>aid  in  the  event  of  the  said  wilPs  being 
established,  and,  as  this  respondent  most  positively 
states,  without  any  other  or  additional  consideration, 
than  the  services  rendered  in  compliance  with  the  con- 
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tract  aforesaid."    This  note,  from  the  allegations  of  the  Pall  Term 
cross  bill,  is  the  foundation  of  the  judij^inent  for  the  four        ^^^^* 
hundred  dollars,  against  which  the  court  is  asked  for  a 
perpetual  injunction. 

Bibb  demurred  to  the  cross  bill.  Upon  the  hearing, 
the  circuit  court  dismissed  the  original  bill,  with  costs, 
and  perpetually  enjoined  the  collection  of  the  judgment 
for  four  hundred  dollars.  To  reverse  these  proceedings, 
Bibb  prosecutes  a  writ  of  error. 

If  the  debt  on  Anderson  was  fraudulently  transferred  If  a  debtor  gnts 
and  shifted  into  the  hands  of  Allen,  with  a  view  to  de-  Jj^eabondtoa 
fraud  creditors,  and  if  Allen  held  the  demand  for  Smith's  third  party,  iu 
benefit,  then  there  can  be  no  doubt  of  the  error  on  the  abl"  to°hiiif,  or 
part  of  the  court  in  refusing  relief  upon  the  original  bill,  otherwisetrans- 
Whether  the  transfer  was  so  made,  and  the  debt  thus  to^dcfraud*  hiil 
held,  is  matter  of  fact  to  be  enquired  into.     Anderson's  creditorg,  they 
deposition  is  the  only  one  in  the  cause.     He  proves  that  less  be  reached 
Smith  told  him,  "he  was  afraid  that  the  money  would  ^g„tbil""**^''' 
Ije  stopped  in  deponent's  hands  to  pay  debts  he  owed  The  denial  of 
George  M  Bibb  and  others,"  and  got  him  to  give  a  new  ^^p^^j'^^l'jj 
note  to  Aaron  Smith.     That  it  remained  in  that  situation  a  single  deposi* 
for  some  time,  when,  at  the  request  of  Smith,  the  defcn-  ^^^^^^^^^^ 
dant  in  error,  the  deponent  executed  a  new  note  to  Allen,  cumstancee. 
for  no  oilier  consideration  than  the  old  note.     Smith 
6aid  Allen  intended  to  give  every  thing  he  was  worth  to 
Smith's  children.     Allen  was  present  when  the  note  was 
executed  to  him,  and  no  consideration  was  mentioned, 
except  the  giving  up  the  old  note,  and  the  deponent  un- 
derstood from  the  conversation  between  the  parties,  that 
the  object  was  to  prevent  the  money  being  stopped  in  his 
hands."     The  testimony  of  this  witness  leaves  no  doubt 
of  the  combination  between  Smith  and  Allen,  to  secrete 
the  debt  on  Anderson,  and  to  keep  it  from  the  creditors 
x>{  Smith.     If,  therefore,  it  is  corroborated  by  any  cir- 
cumstances, so  as  to  preponderate  against  the  answers  of 
Smith  and  Allen,  the  decree  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  grant  relief  to  Bibb. 
We  have  been  unable,  however,  to  find  in  the  record 
any  corroborating  circumstance  which  is  sufficient  to* 
make  a  single  deposition   overturn   the   denials  of  the 
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Fall  Term  answers.     It  therefore  follows  that  the  court  correctly- 
^^If^       dismissed  the  original  bill. 

We  cannot  approve  the  decree  perpetually  enjoining 
the  collection  of  the  judgment  for  four  hundred  dollars. 
.  We  admit  that  the  chancellor  should  never  enforce  a  con- 
A  mere  gA  or  ^^^^^^  unless  it  be  supported  by  a  good  or  a  valuable  consid- 
be  enforced  in  e-  eration.  A  mere  gratuity  cannot  be  enforced  m  a  court 
'^'^ilst  a^'^niil  of  equity.  Bank$vs,  May's  heirs,  3  Marsk.  4SQ.  But  here 
ineotonabond,  the  chancellor  is  not  called  upon  to  enforce  sTgift  or  gra- 
a  w-ficiiS^M^il!  *"'^y-  On  the  contrary,  he  is  asked  to  relieve  against  a 
sideration,)  on-  judgment  founded  on  a  note,  which,  by  the  statute  of 
fSiVre,  ofaJn^  1812,  possesses  the  dignity  of  a  sealed  instrument^  and 
sideratioD,  to-  therefore  prima  facie  importing  a  sufficient  considera- 
elearhj  Bhown^  tion.     Before  relief  should  be  afforded^  the  complainant, 

the  ehanoellor  jp  gy^h  a  case,  shoulfl  clearly  shew  an  entire  or  partial 
will  not  relievo    _  .,  _  ...  ,  ,  -  ■ 

on  that  ground;  failure  of  consideration,  or  that  there  was  no  consiuera- 

feiJS^from  the  ^'^"  whatever.  All  that  Smith  insists  on  is,  that  Bibb, 
fact,,  that  the  for  a  compensation  of  one  hundred  dollars  certain,  and 
S^ThepromU  ®"®  hundred  dollars  conditional,  engaged  to  perform  the 
tor  to  give  hia  entire  service  in  attending  to  the  suit,  and  after  it  was  ar 
^atlJna^ve  8"^^  ^"^  Submitted  to  the  court,  Bibb  '' induced"'  hira  to 
what  had  been  give  the  additional  note  for  four  hundred  dollars,  by 
servicee^rader-  ^^Y  ^^  additional  compensation  for  the  services  ren- 
^'  dared.     But  what   were   the   inducements  held   out  by 

Bibb?  What  statements  did  he  make?  What  were 
the  facts?  The  record  furnishes  no  answer  to  these 
questions.  Suppose  the  labor  of  preparing  the  suit  for 
trial,  and  the  labor  of  the  trial,  and  the  argument  be- 
fore the  court,  were  greatly  more  burdensome  than 
anticipated,  and  that  Smith  perceiving  it,  chose,  upon 
the  suggestion  of  Bibb,  to  make  additional  compensa- 
tion, would  a  note  executed  for  that  purpose  require 
the  interposition  of  th^  chancellor  to  prevent  its  co/Iec- 
tion. 

Contracu  be-  tVe  know  that  transactions  l)etween  attorneys  and  cU- 
MrtU^i?^"ento  ^^^^  ^^  "^*  stand,  in  the  eye  of  the  law,  precisely  upon 
are  viewed  with  the  same  footing  with  those  which  take  place  among 
conveyances^  '"^"  "^^  connected  by  any  confidential  relation.  Sec  1 
twixtthemhave  Moddock,  114.  A  court  of  equity  has  frequently  over- 
npou  *tho  idea  l>atded  contracts  between  attorney  and  client^  and  set 
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aside  conveyances,  upon  the  ground,  that  the  attitude    Fall  Term 
of  the  lawyer  enabled  hiin  to  take  an  undue  advantage       ^^38. 
of  the  client,  and  that  he  availed  himself  of  the  opportu-         £ii,^ 
nity  to  do  it.     To  justify  the  interference  of  the  chancel-  .^J- 

lor  in  such  cases,  it  should  ap|«ar,  that  the  attorney  excit-  -r  .  .  '— 
ed  fear  in  his  client,  and  abused  his  influence  to  obtain  an'  ye» might,  and 
exorbitant  reward,  or  that  the  transai  tion  was  tainted  by  pro^*>|y  <»»«*> 
fraud,  misrepresentation  or  circumvention.  The  allega*  of  tlieir  situa- 
tions of  the  cross  bill  (which  are  confessed  by  the  demur-  {j,^^!^^^''^ 
rer,)  do  not  shew,  that  Bibb  abused  his  influence,  or  prac.  made  after  the 
tised  any.  fraud,  misrepresentation  or  circumvention.—  ,IJ^*Jre«Kupiet^ 
On  the  contrary,  it  is  fairly  to  be  inferred,  that  he  had  ed.nrenotnable 
performed  his  engagement,  and  consequently,  that  his  tronlisorshouW 
influence  could  not  thereafter  be  made  to  operate  in  such  tfae  ehoneelior 
manner  as  to  extort  from  his  client  an  exorbitant  reward.  ^^,^\'^^^ 
When  the  labor  is  over,  and  the  cause  submitted  to  the  nppeare  that  th© 
court,  there  is  little  danger  from  improper  influence,  somet^aj,  tak- 
and  tlien  the  client  may  be  generous  if  he  pleases  to  be  enan^ndaead- 

"^     .     ^  *  vantage   of  hm 

60.  If,  under  such  circumstances,  he  executes  a  note,  station, or mflo- 
and  sufiers  judgment  to  go  by  not  defending  at  law,  we  J^^^^^""* 
do  not  perceive  the  obligation  on  the  part  of  the  chan- 
cellor to  relieve  him.  If  the  note  had  been  given  to 
stimulate  Bibb  to  greater  exertions  before  the  services 
were  rendered,  we  are  inclined  to  think  that  its  accep- 
tance by  Bibb,  as  additional  compensation,  after  a  pre- 
vious bargain,  for  a  full  fee,  would  have  been  sufficient 
to  authorize  the  conclusion  that  it  was  obtained  by  the 
exercise  of  an  improper  influence,  and  had  the  case  pre- 
^nted  itself  in  that  aspect,  we  would  not  have  disturbed 
the  decree. 

The  record  docs  not  shew,  taking  all  the  allegations 
of  the  cross  bill  to  be  true,  that  Bibb  violated  his  duty 
as  attorney,  in  order  to  '^  induce^^  Smith  to  execute  the 
note.  Under  all  the  circumstances,  therefore,  we  think 
the  court  erred  in  perpetuating  the  injunction.  Where- 
fore, that  part  of  the  decree  is  reversed,  with  costs,  and 
the  cause  remanded  yrlth  directions  to  dismiss  the  cross 
bill. 
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chamce«t.  Adams  against  Dunlap. 

[Mr.  Amof  Dayis  for  Plaintiff:  Bfr.  Simpson  for  0etedant.] 
From  the  Circuit  Court  for  Montgomery  County. 
J>rovember  12.     Chief  Justice  Robertsok  delivered  the  Opinion  of  the  Coort. 

A  judgment  on  DupiLAP  sued  Adams  on  a  promisory  note  for  five  hun- 

Sits  *^eodor^  •''^^  dollars,  with  sundry  credits  endorsed  on  it.     A 

^|*><*  ««  not  jury  sworn  4o  enquire  of  damages,  returned  a  verdict 

verdict,  is  erro-  '^^  favor  of  Dunlap,  for  one  hundred  and  ninety  sevea 

?-^"'"T®"*  •  dollars  and  seventy  four  cents. 

bill  in  chancery         a  a        ■ 

will  not  lie  for       After  the  amount  of  the  judgment  had  been  coerced 

S^jSdSJ^U^  ^y  execution,  Adams  filed  a  bill  in  chancery,  alleging 

heen  iMiid.  The  that  he  had  been  allowed  only  fifty  dollars  as  a  credit  for 

Uhy^umZ^u  *^"®  h"ndred  dollars  in  notes  of  the  Bank  of  the  Com- 

If  onepajs  a  monwealth,  wliich  had  l)een  imlorsed  on  the  note  as  one 

which  he^iTa  ^'^^''^^  dollars  in  said  notes;  and  also  alleging,  that, 

set-off,  chance-  in  other  resfiects,  the  full  amount  of  the  indorsed  cred- 

dfction°of  "the  ^^'  ^^^  "^^  ^"  allowed  to  him,  and  that  he  had  paid  to 

ir^rild^^'  '^  Dunlap,  a  saddle,  at  the  price  of  twenty  five  dollars, 

so  small  a'^som  which  had  not  been  indorsed  on  the  note  as  a  credit,  but 

as  $12  to.         j|j3^  Dunlap  had  allowed  a  credit  for  twelve  dollars  and 

fifty  cents  only,  on  the  enquiry  of  damages,  which  was 

taken  in  his  (Adams*)  absence. 

Dunlap  denied,  in  his  answer,  that  Adams  was  entitled 
<   to  any  relief,  or  that  any  injustice  had  been  done  to  him. 
But  the  circuit  court  decreed  to  Adams,  seventy  eight 
dollars  and  forty  eight  cents,  with  interest,  and  costs. 

The  decree  cannot  be  sustained.  If  the  jury  did  not 
allow  as  much  for  the  indorsed  credits  as  Adams  was 
entitled  to,  the  judgment  on  the  verdict  was  erroneous. 
A  bill  in  chancery  for  restitution,  could  not  have  been 
sustained,  after  the  amount  of  the  judgment  had  been 
paid.  If  there  be  any  available  remedy,  it  is  assumpsit. 
As  to  the  price  of  the  saddle  which  had  not  been  in. 
dorsed,  Adams  might  have  been  entitled  to  a  set-oflT  for 
the  difference  between  what  he  was  entitled  to  for  the 
saddle,  and  the  sum  for  which  Dunlap  gave  credit.     But 
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having  paid  the  judgment,  he  cannot  recover  by  bill  in  Fall  Term 

chancery,  even  if  he  be  entitled  to  any  thing.  Th^  chan-  i8«8. 

oellor  had  no  jurisdiction,  especially  as  the  amount  was  fVicklifft 

only  twelve  dollars  and  fifty  cents.  ▼>• 

Decree  reversed,  and  cause  remanded,  with  iustruc-  uidet^vtr$o, 

tions  to  dismiss  the  bill.  ~            ^ 


Wickliffe  against  Clay  Chakcbet. 

and 
Clay  against  Wickliffe.  cross  ^ppeau 

fMr.  Wiekliffe  in  penon,  with  Mmsn.  Morebead  and  Brown,  on  his  side : 
Mr.  Crittenden  for  Mr.  Clay.] 

From  the  Czscuzt  Cotjbt  ron  Fatxttx  County. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.    JVovemher  12. 

In  June,  1808,  Henry  Clay  and  William  Lytle  entered  Statementoftbe 

into  a  written  contract  for  exchanging  real  estate  which 

Clay  owned  in  Louisville,  for  a  house  called  ^'7%e  7rat^- 

elfer's  jffiiZ/,"  and  for  a  lot  with  a  brick  stable  thereon,, 

and  for  other  property,  all  of  which  Lytle  held  in  Lex* 

ington. 

On  the  9th  of  November,  1808,  Clay  sold  the  stable 
and  the  lot  on  which  it  stood  to  John  P.  Wagnon,  for 
eighteen  hundred  dollars,  (a  part  of  which,  to  wit,  eight 
hundred  dollars,  was  then  paid  in  four  chandeliers,  and 
the  residue,  one  thousand  dollars,  was  to  be  paid  in 
three  years,  with  accruing  legal  interest  from  the  fir«t  of 
November,  1808,)  and  agreed  to  convey  the  legal  title 
upon  the  payment  of  the  whole  price. 

A  writing,  containing  their  mutual  stipulations,  hav- 
ing been  executed  by  the  parties,  was  assigned  by  VVag- 
non  to  George  Matthews,  in  1809;  by  Matthews  to  Wil« 
liam  r.  Barry,  in  1810;  by  Barry  to  John  T.  Mason,  on 
the  dOth  of  June,  1819,  and  by  Mason  to  Robert  Wick- 
liffe, in  August,  1819. 
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There  had  been  two  other  intermediate  sales  of  th« 
lot — one  by  Barry  to  Young,  and  the  other  by  Young  to 
Castleman;  but  Clay's  covenant  had  not  been  assigned 
to  either  Young  or  Castleinan,  and,  in  1825,  the  contract 
between  them  was  resciniled,  by  a  decree  rendered  on  a 
bill  which  had  been  filed  for  that  purpose,  by  Castle- 
man, in  1815. 

In  1817,  WicklifTe,  who,  by  some  contract  with  Phil- 
ips and  wife,  claimed  one  moiety  of  the  lot,  brought  an 
action  of  ejectment  in  their  names  agaiui^t  a  tenant  in 
possession  under  Castleman;  and,  in  March,  1819,  ob- 
tained a  judgment  of  eviction  for  the  entire  lot,  of  which 
pos$ae!«sion  was  given,  by  a  habere  facias,  prior  to  the  as- 
signment to  Wickliffe  of  Clay's  covenant. 

Ih  1818,  during  the  fiendency  of  the  action  of  eject- 
ment, Clav  and  Lytle,  and  others  who  were  interested, 
apprehending  that  there  was  no  other  available  title  to 
the  lot  than  that  of  Philips  and  wife,  and  being  desirous 
to  quiet  further  controversy,  proposed  to  Wjckli£fe,  who 
claimed  to  act  as  the  agent  of  Phili|>s  and  wife,  to  sell 
both  his  own  right  and  the  title  of  his  constituenti"  to  Ly- 
tle; and  accordingly  ^  ickliife  covenanted  to  make  the 
title,  or  cause  it  to  be  made,  to  Lytle,  iipon  the  payment 
of  the  stipulated  consideration  ($1250,)  for  which  Lytle 
gave  to  him  a  promisf^ory  note.  But  Lytle  having  failed 
to  pay  any  part  of  the  twelve  hundred  anil  fifty  dollars, 
and  having  also  become  insolvent,  the  title  was  never 
conveyed  to  him.  ^ 

In  1814,  Young,  then  holding  the  lot  under  Barry,  un- 
influenced by  any  apparent  or  presumable  apprehension 
of  a  defect  of  title  in  Lytle  or  Clay^  pulled  down  the 
stable,  then  much  impaired  by  age  and  use,  and  convert- 
ed the  materials  into  another  house,  which  he  built  on 
another  lot.    The  stable  had  lieen  built  by  Lytle.  in  1801, 
and  had  been  used  as  an  appurtenance  to  ^' 7Wire//er's 
HalV^  prior  to  Wagnon's  contract  with  Clay.     Bnt  Wag- 
non  seems  to  have  designed  to  use  it  is  a  livery  stable. 
"  Clay  (claiming  a  balance  still  due  from  Wagnon  or 
the  contract  of  1808,)  and  Wickliffe  (claiming  damages 
as  assignee  of  that  contract,)  agreed,  as  must  be  inferred 
from  an  undenicd  allegation  to  that  effect  in  one  of 
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Wickliffe's  cross  bills,  that  Clay  should  file  a  bill  in     Fall  Term 
chancery  against   Lytle,    Wickliffe,  Barry  and  Mason;        i833. 
and  that  WickliiTe  should  make  his  answer  a  cross  bill,       Wiekliffe 
and  thus,  at  once,  without  circuity,  have  the  whole  con-  vb. 

troversy  settled.  andecln^Wso» 

Accordingly,  in  July,  1825,  Clay  filed  his  bill,  alleg- 
ing, among  olher  things,  the  most  of  the  foregoing  facts, 
and  praying,  first,  for  a  specific  execution  of  the  con- 
tract between  Lytle  and  Wiekliffe;  and,  second,  for  an  ^      > 
enforcement  of  an  equitable  lien  which  he  seemed  to  sup-  / 

pose  that  he  held  on  the  lot  for  the  unpaid  residue  of 
'the  price  which  Wagnon  had  covenanted  to  pay  for  it. 

Lytle  never  answered  the  bill,  which  was  eventually 
abated  as  to  him  in  consequence  of  his  death. 

'VVicklifie,  in  sundry  answers,  all  in  the  nature  of  cross 
bills,  resisted  a  decree  for  enforcing  his  contract  with 
Lytle,  and  prayed  for  a  decree  rescinding  the  contract 
between  Clay  and  Wagnon,  and  compelling  Clay  tc(  pay 
to  him  (Wiekliffe,)  the  whole  amount  of  what  he  bad 
received  on  that  contract,  without  any  abatement  for 
the  stable,  or  for  the  use  of  the  lot  or  the  stable^  and  al- 
so prayed  for  a  decree  against  Mason  and  Barry.     . 

Clay,  in  sundry  answers  to  Wicklifie's  cross  bills,  and 
in  amendments  to  his  original  bill,  set  forth  various  ad- 
ditional (acts,  and  insisted,  first,  that  the  chancellor 
could  not  take  cognizance  of  Wickliffe's  cross  bills  for 
rescission  and  for  damages;  second,  that  the  stable  was 
the  chief  ingredient  in  the  estimated  value  of  the  proper- 
ty which  he  sold  to  Wagnon — that  it  was  worth  more  " 
than  the  lot,  and  t4iat,  as  Wagnon  and  those  who  held 
under  him  enjoyed  the  full  and  undisturbed  use  of  the 
stable  and  of  its  entire  value,  without  re^MmriUlityy  there 
had  been  no  breach  of  covenant,  or  failure  of  consider- 
ation to  the  extent  of  the  estimated  price  of  tbe  stable; 
and  that,  consequently,  he  (Clay)  should  be  entitled,  on 
a  rescission  of  the  contract,  to  a  credit  pro  taiUo^  and 
should  1)6  held  liable  for  no  more  than  the  estimated  • 
value  of  the  lot  without  tiie  stable;  third,  that  the  price 
which  he  agreed  to  allow  for  the  chandeliers,  was  merely 
nominal,  and  exceetled  their  real  vendible  value  more 
than  four  hundred  dollars,  and  that  he  allowed,  in  the 
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contract,  eight  hundred  dollars  for  them,  not  because 
they  were  deemed  of  that  vahie,  but  only  because  Wng- 
non  agreed  to  give  him,  for  the  stable  and  lot,  a  price 
correspondently  exorbitant  and  fictitious;  and,  there^ 
fore,  that  he  (Clay)  should  not  be  charged  in  equity  with 
more  than  the  actual  value  of  the  chandeliers. 

The  circuit  court,  having  continued  the  case  as  Co 
Barry  and  Mason,  and  heard  it,  by  consent,  as  between 
Clay  and  Wickliffe,  decreed,  at  tbe  October  term,  1831, 
that  the  contract  between  Clay  and  Wagnon  should  be 
rescinded;  and  that  Clay  should  pay  to  Wickliffe  the 
amount  which  had  been  paid  on  that  contract,  wkh  six 
per  cent,  thereon  from  the  times  when  received,  ''until 
paid,''  after  deducting  nine  hundred  and  sixty  four  dol- 
lars and  thirty  cents^he  proportionate  value  of  the 
stable  in  the  aggregate  price  of  eighteen  hundred  doK 
fars,  exceeding  seven  hundred  and  fifty  dollars  (the  value 
of  the  stable  as  reported  by  commissioners,)  in  the  ratio 
in  which  eighteen  hundred  doHars  (the  price  allowed  in 
the  contract  for  the  lot  and  stable,)  exceeded  fourteen 
hundred  dollars — ^their  total  actual  value  at  the  date  of 
the  contract,  as  estimated  in  the  report  of  the  same  com- 
missioners; who  had  been  appointed  to  ascertain  by 
proof,  and  report  the  true  value  of  the  lot  and  stable  at 
the  time  of  the  contract,  and  aisp  their  then  relative  val- 
ues; and  also,  that  so  much  of  tbe  nine  hundred  and  sixty 
four  dollars  and  thirty  cents  as  should  remain  after  ^* 
tingnishing  the  ei^ht  hundred  dollars,  which  had  been 
paid  in  the  chandeliers,  should  be  applied,  'wMiout  ac- 
cruing interest,  as  a  credit  on  the  second  payment  made 
by  Wagnon,  on  the6tK  of  September,  1809. 

From  that  decree  both  Clay  and  Wickliffe  have  ap- 
pealed. 

Wickliffe  insists,  that  the  court  erred, /r«e,  in  hearing 
the  case  as  between  him  and  Glay  alone;  second^  in  not 
decreeing  finally  in  his  favor  against  Barry  and  Mason, 
and,  third;  in  allowing  the  credit  for  the  stable. 

The  errors  assigned  by  Clay  may  be  re<1uced  to  the 
following  propositions:— /rsf,  that  the  circuit  court  had 
no  jurisdiction  of  Wickjiffe's  cros**  bills;  «fcand,  that  no 
decree  ought  to  have  been  rendered  against  Clay;  third 
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that  he  ought  not  to  have  been  charged  with  as  much  as     Fall  Term 
eight  hundred  dollars  for  the  chandeliers,  and, /oiir/A,        i^33. 
that,  in  other  respects,  the  decree  is  exorbitant  and  un-       Wiekiiffe 

By  consenting  that  the  case  should  be  heard  as  be-  mdeconvereo, 

tween  himself  and  Clay  alone,  Wiekiiffe  waived  ail  ob-  panies  consent- 

jectiop  to  the  hearing,  even  could  there  otherwise  have  iqg  to  a  sepa- 

been  any  available  objection  to  such  a  hearing.     And,  ^^;^Z^t^ 

although  it  appears  from  n  supplemental  record,  thatf'^at  tween  tbeuisei- 

a  subsequent  term,  the  circuit  court  dismissed  Wickliife's  ][!^  oTb«'  par! 

cross  bills  against  Barry  and  Mason,  nevertheless,  as  the  ^^)  waive  any 

appeal  bond  which  Wiekiiffe  was  required  to  execute  on  may  be  to  t^t 

his  appeal  from  that  decree,  was  never  executed,  that  co«rao;|u»dc8n- 

.  .  .    ^  1  .  t    .         r  1  .not  avail  tbem- 

appeal  is  not  before  this  court,  and  therefore  the  second  selves   of   the 

error,  as  assigned  by  Wiekiiffe,  cannot  be  now  consider-  »n^ogai«n<y— if 

ed.     ClirUan  et  al  vs.  Philip's  Mr.  1  Mon.  1 17.  ^peal.'"'^"  " 

As  the  third  error  which  has  been  assigned  by  Wick-  ^,'^JS"; 
liffe,  is  necessarily  connected  with  the  fourth  error  nvllity  upon  a 
whicb  has  been  assigned  by  Clay,  they  will  be  consider-  t^'appS  iiond 
ed  together.  We  shall,  therefore,  proceed  to  consider,  .aa  required;  and 
in  their  numerical  order,  the  errors  of  which  Clay  gidered  in  this 
complains.  «>"'** 

I.  It  is  not  necessary  to  enquire  whether  the  chancel*  2?Uie^atto-*of 
lor  would  have  had  jurisdiction  of  an  original  bill  con-  a  dh>s9  biii^be 
taining  the  matter  exhibited  and  relied  on  in  the  cross  or^Znhib'^ 
bills.  Nor  is  it  material  now  to  decide  whether,  as  the  with  the  subject 
contract  between  Clay  and  Wagnon  was  a  covenant  inter  riginal'biJl^vra 
parties  and  contained  mutual  stipulations,  and  therefore  }^.   chancellor 

*        •         i_i  .        '      /     .■  11    junadiction     of 

was  not  assignable  so  as  to  pass  to  the  assignee  any  legal  the  cross  bill- 
interest,  a  suit  at 'law  in  the  name  of  Wagnon,  for  Wick-  of  which  "he  can 

o  '  nQl  [^  ousted 
liffe's  benefit,  was  the  only  proper  remedy  for  Clay's  by  a  dismission 
breach  of  the  covenant;  or  whether  a  suit  in  chancery  bUl^^tSrofe 
for  damages,  might  have  been  maintained  by  Wiekiiffe,  object  of  a  bili 
in  his  own  name,  against  Clay;  for,  whether  the  matter  T^wntrart^"^ 
of  the  cross  bills  be,  per  se,  legal  or  equitable,  the  juris*  cross  bill  to  re- 
diction  depends  solely  on  its  connection  with  the  subject  J^tnwtt^^wid 
matter  of  the  original  bill  to  which  they  responded,  with  other  par- 
Tbercfore,  had  the  enforcement  of  the  agreement  be-  I'^e^proplrty) 

wonjd  not  lie. — 
Bvt  wliere  the  vendor  ofland,  among  other  things  in  his  bill,  asserts  a  iien  i^^^  }^  purchcuie 
money,  ajgainst  an  assignee  of  his  covenant  for  a  title,  the  latter  may  mamtam  a  crossbill 
for  a  rescission  of  the  contract. 
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Fall  Term     tween  Wickliffe  and  Lytle  been  the  only  object  of  Clay V 

1  g  3  3 .        jjiii^  ijig  chancellor  would  have  had  no  jurisdiction  over 

Wiekl^e      Wict^liffe's  cross  bills  for  rescinding  a  different  contract, 

vft.  and  between  other  (Kirties.     But,  as  Clay  also  prayed  for 

mkteonvfrao.  *  ^l^cree  enforcing  a  lien  which  he  asserted  as  resulting 

"   tohiin  in  equHy,  inconsequence  of  his  contract  with 

Wagnon,  and  therefore,  prayed,  virtually,  for  a  specific 
execution  of  that  agreement  also,  Wickliffe  had  a  right 
to  make  his  answer  a  cross  bill,  and  retort  a  converse 
prayer  for  a  rescission  of  the  same  contract,  and  for  an 
adjustment  of  all   consequential   rights  and  liabilities, 
whether  l^gal  or  equitable;  and  Clay's  subsequent  dis- 
mission of  his  bill  did  not  affect  Wickliffe's  cross  bill. 
Where  a  vendor       [{.  As  it  is  evident  that  Clay  cannot  make  a  title,  he 
niakTuie'titie*  should  not  object  to  a  rescission  of  the  contract  between 
he  must  8ubinit  himself  and  Wagnon,  and  a  restitution,  upon  equitable 
and   retarn  of  principles,  of  the  value  which  he  had  received  for  the 
the    considera-  j^j.  j^^^j^  consequently,  so  for  as  he  is  concerned,  it  was* 

but  right  to  decree  a  rescission  at  least. 

The  ralnation       HI.  The  vendible  value  of  the  chandeliers  dependiogr 

<ie«%vt  upon'a  ^  ^^^^'^  value  of  such  a  commodity  necessarily  did,  oa 

commodity  giy.  the  tastc  and  judgment  of  the  vendor  and  the  purchaser, 

payment,  or  in  and  On  Other  adventitious  and  variable  circumstances,, 

baner,  ro^t^n  ^he  price  at  which  they  were  estimated  in  the  contract, 

en,  by  the  Chan  by  the  parties  themselves,  should  not  be  reduced  or  aug- 

actudVaJue  ^^  ""ented  by  the  chancellor,  unless  facts,  far  different  from 

any  which  have  been  establislied^  had  appeared  to  justify 

some  equitable   modifiratfon   according  to   a  different 

standard;  for  Watrnon  might  not  have  been  willing  to 

take  for  the  chandeliers  less  than  eight  hundred  dollars, 

even  though  their  actual  value,  in  the  opinion  of  other 

persons,   had i not  Exceeded  four  hundred  dollars;  aod 

.  Clay  might  not  have  been  witling  to  allow  more  than 

ei^ht  huiulred  dollars,  even  though  some  other  persons 

had  deemed  them  worth  sixteen  hundred  dollars. 

Ofthestable^c.        IV.    The  last  question  upon  the  merits  involves  the 

whole  measure  of  right  l>etween  the  parties,  and  is,  of 

course,  more  comprehensive  and  important  than  all  the 

'     other  points  together. 

Upon  rescinding  the  contract.  Clay's  equitiible  respon- 
sibility to  Wickliffe,  or  whoever  may  be  entitled  to  the 
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.fiill   benefit  of  Wasfnon's   equity,  shoul<l   be  precisely     FaH  Term 
what  it  would  have  been  to  W»gnon  himself,  had  there        >  ^^-'^s. 
never  been  any  assisrnment  by  him.     And,  as  no«tntnto-      lytekitffe 
ry  rule  is  applicable^  the  measure  of  responsibility  must  y^- 

be  rectnlated  by  reason  and  analotfy,  anci  the  dictates  of  and c c<»twra<?. 
conscience  and  equity.     The  criterion  which  all  these 
seem  to  establish,  is,  that  the  loss  actually  sustained  skrmld 
be  repcdred^  so  favy  and  so  far  only,  as  correspondent  benefit 
teas  received. 

There  is  no  reason  to  doubt  that  Lytle  took  posses-  Where  one  in 
sjon  of  the  lot,  not  as  a  wilful  trespasser,  but  in  good  iLn^^id, 6o»wi 
faith,  (not  then  knowing  or  apprehending  that  it  was  >ie,a8hteown, 
the  property  of  Philips  and  wife,)  and  that,  whilst  thus  buildings  there- 
possessed,  he  erected  the  stable  in  equal  good  faith;  and  on,he(orthose 

,         _  ,  ,  I  .    *.  -i       I  •  clainiing.  under 

therefore,  he,  or  any  other  person  craimmg  under  him,  bioi)  maj  re- 
had  a  perfect  riifht,  according  to  the  doctrines  of  the  movethein.wiih 

.     ,  ,  ....  .  •      i_      ®^*  incumng  a^ 

Civil  law,  altogether  consistent  in  this  respect  with  the  ny  responsibili- 

principles  of  the  common  law,  to  remove  the  stable,  teith"  jj  JJ  |J®  ^^" 

oiU  doing  any  injury  to  the  lot  Uself  whilst  he  was  in  pos*  meant  title. 

session;  and  consequently,  by  such  a  removal,  no  liabili-  ^^^  bmWini» 

ty  was  incurred  to  the  true  oyt^ncrs  of  the  lot.     To  the  npon  it,  which 

extent  then  of  the  value  of  the  use  of  the  stable,  until-  and  "then*  Ioms 

its  removal,  and  of  its  value  at  that  time  as  a  movable  {^ **"*!»  ^y  * 

structure.  Clay  had  an  indisputable  right  which  he  trans-  pearing,hi«Ten- 

ferred  to  Wagnon,  and  of  which  the  latter  and  others  doMipon  a  re- 

"  scmion  of  their 

under  him  enjoyed  the  full  benefit;  and,  to  that  extent,  contract, will b« 

therefore,  no  damage  resulted  from  the  eviction  from  Sn^*^|^f  l^ 

the  lot.     Even  had  there  been  no  removal  of  the  stable,  conaideration  to 

Clay,  or  the  person  holding  under  him,  would,  after  ^aiue'^'^'\h^ 

eviction,  have  been  entitled  to  the  accessary  value  which  buildings  sore- 

Ihe  stable  imparted  to  the  lot  at  the  time  of  eviction;  [h^^eatima"^ 

and,  in  that  event,  there  would,  to  that  extent,  have  value  «t  the  time 

been  no  loss  to  the  vendee;  because,  so  far  at  least,  an  so  much  as'they 

available  and  beneficial  right  had  been  transferred  to  wouldhavebeen 

him,  and  of  which  the  eviction  could  not  have  divested  ed  with  com- 

him.     Though  Clay's  right  to  the  stable  was  ostensibly  "^dhjj^g*^  jJJ 

less  valuable  than  it  would  have  been  had  his  title  to  the  land  at  the  time 

lot  been  perfect  aiid  paramount,  still  it  was  potentially  ^J^^^^J^^'r"'!^ 

what  the  occu- 
pant could  have  recovered  for  them  of  the  successful  claimant. And  where  the  removal 

waa  without  the  consent  or  privity  of  the  party  against  whom  the  decree  for  a  revtorntion  of 
the  purchase  money,  ia  obtained — ^hemay  (because  of  the  difficulty  of  the  proof)  elect  to  re- 
fain  the  value  of  the  buildings  according  to  the  above  rule*  or  aa  moveable  structuree. 
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equivalent  to  the  price  at  which  it  was  estimated  in  the 
contract,  and  was  actually  so,  if  the  amount  which  the 
evictor  would  have  been  bound  to  pay  for  it,  had  it  ne- 
ver been  pulled  down,  or  the  amount  to  which  it  would 
have  entitled  Young,  had  he  been  evicted  before  it  was 
removed,  would  have  been  equal  to  its  value  at  the  date 
of  the  contract  between  Clay  and  Wagnon. 

It  is  argued,  however,  that  there  should  be  no  enquiry 
as  to  the  value  of  the  stable  at  any  other  time  than  when 
it  was  sold  by  Clay:  because  Young  removed  it  volunta- 
rily and  without  being  influenced  by  any  apprehension 
of  a  defect  of  title;  and  therefore  it  was  used  and  appro- 
priated just  as  it  would  have  been  had  Clay^  title  been 
unquestionable,  and  was  consequently  as  beneficial  to 
the  vendee,  as  it  would  have  been  if  there  never  had 
been  any  eviction  from  the  lot;  and  that,  therefore,  as 
Wagnon,  and  others  holding  under  him,  never  lost  the 
stable,  Clay  should  not  account  for  any  portion  of  the . 
price  which  he  received  forjt,  op  at  which  it  was  esti* 
mated  in  his  contract.  This  must  liei  the  view  which 
the  circuit  court  took  of  the  case,  and  certainly  it  is 
very  plausible;  but  we  are  inclined  to  think,  that,  when 
analyzed,  it  will  not  present  a  basis  sufficiently  stable,  or 
certain,  or  accordant  with  any  known  rule  of  eqotty,  to 
maintain  the  decree  which  has  been  founded  upon  it. 

Had  thd  house  alone  been  sold,  there  can  be  no  reason* 
able  doobt  that  Clay  would  not  be  liable;  and  had  the 
value  which  Wagnon  fixed  on  the  stable  at  the  time  of 
the  contract,  been  certainly  ascertained,  and  had  it  been 
satisfactorily  proved  that  the  stable  was  the  only  or 
principal  object  of  his  pu4*chase,  perhaps  it  might  have 
been  but  eqni table  that  Clay  should  not  be  required  to 
refond  any  portion  of  the  price  which  he  received  for 
the  stable.  But  it  would  be  difficult  to  prove  what 
Wagnon  would  have  given  for  the  lot  without  the  ata^ 
Me,  or  what  he  would  have  given  for  the  stable  without 
the  lot:  or  whether  he  would  have  bought  the  ciSB  with- 
out the  other;  or  at  what  price  he  estimated  the  sUble 
in  the  contract;  or  what  it  was  in  fact  worth  to  him; 
and  there  has  been  no  proof  on  those  points.  A  vendor 
of  improved  land  may  estimate  the  improvemefiia  at  a 
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much  higher  price  than  their  true  value  to  the  vendee,  Fall  Term 
or  than  the  vendee  estimated  them;  andi  though  tbey^  I  ass. 
may  have  cost  much«  still  the  purchaser  might  not  deem  WitkUffe 
them  of  great,  or  even  of  any,  value  to  him;  and  yet,  .  ^' 
deAiTOMB,  for  peculiar  reasons,  to  own  the  land,  he  might  ande  canverao^ 
he  willing  to  give  for  il  as  much  more  than  its  veal 
value,  as  his  estimate  of  the  accessary  value  of  the  im- 
provements is  exceeded  by  that  of  the  vendor.  And, 
even  though  the  improvements  had  been  the  chief  oh-* 
ject  of  his  purchase,  they  may  not  have  been  worth  to 
him,  or  he  may  not  have  deemed  them  worth  as  much 
as  the  vendor  exacted  for  them,  or  as  others  would  say 
they  were  worth.  In  any  such  case,  it  would  be  obvi- 
ously unjust,  in  the  event  of  an  eviction,  after  a  remov- 
al of  the  improvements,  to  allow  the  vendor  a  credit 
for  the  amount  at  which  commissioners  might  estimate 
them  at  the  date  of  the  purchase.  The  only  safe  role, 
is  to  consider  the  land  and  the  improvements  as  an  en- 
tirety— so  sold  and  so  bought;  and  to  allow  the  vendor 
a  credit  for  so  much  only  9fi  the  vendee  would  have  had 
right  to  demand  for  the  improvements,  of  the  e victor, 
had  they  remained  on  the  land  until  the  eviction.  A 
case  might  occur  which  would  authorise  the  application 
of  a  differeni  rule;\but  there  is  no  auch  peculiarity  in 
this  case  as  to  except  it  from  the  operation  of  the  princi- 
ples which  must  govern  cases  generally  between  vendors 
and  vendees. 

But,  as  the  removal  of  the  staMe,  without  Clay's  priv- 
ity or  concurrence,  has  imposed  bn  him  the  hazard  of 
not  being  able  to  prove,  that  its  accessary  value,  at  the 
time  of  eviction,  was  as  gteat  as  it  might  actually  have 
been  had  it  not  been  removed,  or  of  not  being  able  to 
prove,  that  it  would  have  been  any  thing,  lie  should 
have  the  election  to  take  the  value  of  the  stable  as  a 
movable  structure,  or  whatever  it  was,  as  such,  worth 
to  Young,  when  he  removed  it.  In  ascertaining  what 
would  have  been  the  value  of  the  stable  at  the  time  of 
eviction,  or  what  the  evictor  should  have  paid  for  it, 
had  it  been  permitted  to  remain  on  the  lot  until  the  evic- 
tion, it  should  be  considered  such  as  it  should  be  pre- 
sumed to  have  then  been^  had  it  been  used  and  repaired 
75 
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Fall  Term     as  a  reasonably  careful  and  provident  occupant  would 
18  38.        have- used  and  repaired  his  own  property.     According 
Wieklifft      ^^  ^^^^  standard,  the  presumable^  value  of  the  stable,  at 
▼>•  the  titiie  of  eviction,  should  be  ascertained;  its  value  as 

aHidee<HW€r«0.  ^  movable  improvement  of  the  lot,  at  the  time  when  it 
was  removed,   should  also  be  ascertained,   and   Clay- 
should  then  be  permitted  to  make  an  election  of  the  as- 
sessment which  he  may  prefer;  and  should  be  allowed  m 
credit  accordingly. 
The  use  of  land,       The  use  of  the  consideration,  and  that  of  the  lot, 
M^the^oonSde!  «hould  be  deemed  equivalent.     This,  as  a  general  rule 
ration  paid  for  between  vendor  and  vendee  of  equal  good  faith,  is  just 
falfto*  iw^n^  ft"<J  reasonable.    But,  as  the  evictor  was  entitled  to  munt 
sidered  eqniva-  profits  for  five  years,  Clay  should  be  charged  with  in- 
leot,  andto  be   f        ^  ^      ^  ^  •       /   *l         •  *•  xi_ 

•et  off  agaiaat  terest  for  five  years  prior  to  the  eviction,  on  the  amount 

each    other.--  ^hich  he  had  received. 

Bat,aatbeevio»        __,,  ,  ,.^       ...  ,  .11  •  -        . 

tor  may  recover  Wicklifie  Will  be  entitled  to  a  decree  for  the  amount 
jU^rVjwn,  ^^  P'lrchase  money  which  was  actually  paid  to  Clay, 
the  party  evict-  with  lei^al  interest  thereon,  from  five  years  before  evic- 
kt^*fo?thS  '*^"»  ^^^^^  *^"*®  of  rendering  the  decree;  after  deduct- 
tame  term,  on  ing  the  value  of  the  stable,  with  interest  to  the  same 
tion   recovered  time,  from  the  period  elected  for  fixing  its  value,  aind 

back,  from  bia  ^igQ  jh^  interest  on  so  itauch  of  the  consideration  as 
vendor. 

Clay  never  received,  to  be  computed  from  the  date  of 

taining*"niittnal  ^'*®  contract,  to  five  years  prior  to  the  eviction. 

covenants  is  not  As    ^'agnon's  assignment   passed   only  an  equitable 

J«?r*and   tiM  right  to  Clay's  covenant  (it  'being  mutual  and  therefore 

tranafer  paaaea  ^qx  assignable  by  law,)  Wagnon  was  a  necessary,  and 

able  right:  hence  Matthews  a  proper  party:  and  therefore  the  merits  of 

ma  chancery  ^|,g  ^^^  would  not  have  been  considered  had  not  tiie 

SQit  upon  Bach  .  .           .  .         « 

a  wriung,  by  a  present  parties  agreed  m  writing  that,  as  between  them* 

TS"*!!!JI!!?^^  selves,  the  cause  should  be  now  decided  on  the  merits. 

tne  coveitantee 

IB  a  necessary.  On  the  return  of  the  case  to  the  circuit  court,  the  proper 
mediate^  alulffl  parties  should  be  made;  for,  otherwise  prejudice  to 
nees  are  proper,  Wagnon,  at  least,  and  other  suits  about  thefliatters  now 
{<?bere  there  is  mvolved,  might  be  the  consequences  of  a  final  decree 
a  want  of  ne-  between  the  present  parties. 

tJ^^nrTwui  Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
^^^*}^  9^^fn\,  of  the  circuit  court  be  reversed,  and  the  cause  remanded 
rita  of  the  case,  for  further  proceedings  and  decree  conformable  with 
?n"it'of*i:;:;  »•>•"  opinion. 

tiut^ue^  the  merits,  as  between  them,  may  be  decided. 
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The  Commonwealth  vs.  James  C.  Rodes,  ihmemation 
Clerk  of  Fayette  County  Court, 

t Atto.  Gen.  Morehead,  Mr.  Haggin,  and  Bfr.  Cbinn  conducting  the  proaecu- 
tion:  Meoara.  Wicidilfe  and  VVooley  and  Mr.  Crittenden  for  Deiendaot.] 

This  prosecution  was  commeneed  in  the  Court  of  Appeals — it  be^ 
ing  one  of  those  cases,  of  rare  occurrence,  of  which  this  court  has 
original  jurisdiction,  by  the  conslijtationr. — As  the  written  Opinion 
of  the  court,  delivered  upon  the  final  decision,  is  confined  to  the 
facts  established  upon  the  trial,  the  law,  and  the  requisitions  of 
the  law  thereon  arising,  it  may  be  proper  to  note  here,  the  points 
made  and  decided  orally,  in  the  course  of  the  preiiminary  proceed- 
ings. 

The  Attorney  General,  on  the  27th  of  April,  1882,  moved,  in  The  ckarMSr 
his  ofiicial  capacity,  for  leave  to  file  the  information.    The  court  «**"**  ted^^for 
enquired  whether  the  charges  were  accompanied  by  any  affidavit  breach  of  good 
shewing  that  there  was  probable  cause  for  the  prosecution.    This  behavior,  mnat 
was  answered  in  the  affirmative,  and  an  affidavit  of  Gabriel  I.  Mor-  ^^^^^^^r^^ 
ton,  annexed  to  the  information,  was  read,  iir  which  hestated  that  tb^^c^'befil- 
he  believed  the  charges  to  be  true,  and  that  he  had  made  diligent  «L 
and  strict  enquiry  concerning  them.     The  leave  was  then  grant-- 
ed;  the  information  filed,  and  a  summons,  in  which  the  charges  ». 
ahould  be  recited  at  length,  was  directed  to  be  issued,  requiring  againat  the  de^ 
the  defendant  to  appear  on  the  7th  of  May — when,  it  was  under-  fendant,  ehoold 
stood,  a  day  would  be  fixed,  by  agreement,  or  by  order  of  court,  ^^^^  ^  *5k*^" 
for  the  trial.  ges  at  length. 

Three  days  afterwards  (April  SO,)  the  Attorney  General  moved    The  informa- 
for  leave  to  JUe  addUiorud  charges;  but  a  majority  of  the  Judges  ^^  *^S^°*  5^ 
were  of  opinion,  that  this  should  not  be  allowed,  and  the  motion  SiU?J.harM. 
was  overruled. 

On  the  first  of  May,  the  defendant,  with  his  counsel,  came  into  Upon  the  defen- 
court,  and  entered  his  appearance.  The  cause  was  then  assigned  !^*'»  ^^^\\ 
for  Irial  on  the  16th  of  October,  in  the  next  term.  be  fixed  for  trial. 

A  few  days  before  that  fixed  upon  for  the  trial,  the  Attorney  ^  q\„^  prose- 
General  moved  the  court  to  make  an  order  requiring  the  defen-  cnted  for  breach 
dant  «Ho  produce  all  the  original  papers  in  his  office  in  relation  to  of  99^^  ^®***- 
the  marriage  liceuHe  between  Bushrod  Boswell  and  Isabella  Low-  qaj,^  t^  p,©. 
rie;  the  order  books  of  the  county  court,  containing  orders  upon  dnce  any  papers 
the  application  of  D.  Castleman,  relative  to  the  Iron-works  road,  or    booka    Bb. 

1  •  ILL*  I      •  longing    to     lUa 

and  all  the  summonses,  or  other  process  issued  by  him  relative  to  ^j^^  that  may 
the  application.-^To  produce  his  original  fee  books,  from  1825  to  be  wanted  a^ 
18S1  Hiclnsive."    And  it  was  ordered  accordingly.  eridenct,  ♦ 
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ISSS. 

The  ComHth 

vs. 
Rodei,  Clerk, 

BnyiBg  fats  c^ 
fice — coining  in- 
by  hiring  his 
predecessor  to 
resign  and  pro- 
cure his  ap- 
pointment, is 
not  an  act  in 
a  Clerk,  npon 
which  a  prose* 
cotionfor  breach 
of  good  beha- 
.  vior  in  office, 
can  be  founded. 


Collecting  .tax- 
es in  «peete,and 
paying  over  in 
Common  *hh*s 
batik  no^e«,not 
ground  for  re- 
moval. 


On  the  day  first  fixed  for  the  trial— October  16,  18S»,  the  de- 
fendant, by  his  counsel,  presented  a.  motion,  in  the  nature  of  m 
detnurrer,  to  strike  out  of  the  information,  one  of  the  charges,  in 
substance  as  follows:— "That  before  and  at  the  lime  of  commil- 
ting  the  offence  hereinafter  mentioned,  one  John  D.  Young  was 
the  duly  appointed  clerk  for  the  county  court  of  Fayette  county, 
and  heretofore,  viz.  on  the  —  day  of—  1817,  it  was  corruptly  and 
against  the  form  of  the  statutb  in  such  cases  made  and  provided, 
agreed  by  and  'between  the  said  Young  and  the  said  James  C. 
Rodes,  as  follows,  in  substance:  that  the  said  Young  shdujd,  for 
the  consideration  hereinafter  mentioned,  resign  and  rdinquash  his 
said  office  of  clerk  of  the  Fayette  county  conrt  in  favor  of  the  aaid 
Rodes,  and  should  cause  and  procure  the  said  Rodes  to  be  appoint- 
ed to  said  office  of  clerk  of  Fayette  county  court;  and  said  Rodn 
agreed  to  pay  said  Young  therefor,  Ihe  sum  of  six  thousand  dol- 
lars; and  he  said  Rodes  to  be  entitled  to  receiire  and  take  to  his 
own  use  and  benefit,  all  the  emoluments  and  reward  which  should 
and  might  arise  therefrom.  And  in  pursuance  of  said  corrupt  and 
unlawful  agreement,  and  on  the  terms  thereof,  afterwards,  viz.  on 
the  —  day  of  —  1817,  the  said  Young,  at  the  special  instance  aUd 
request  of  the  said  Rodes,  did  resign  and  relinquish  his  said  office  ' 
of  clerk  of  the  Fayette  county  court,  and  did,  then  and  there,  at 
the  like  special  instance  and  request  of  said  Rodes,  cause  and  pro- 
cure the  said  Rodes  to  be  appointed  clerk  of  the  Fayette  county 
court  in  lieu  and  stead  of  him  said  Young,  for  which  said  Rodes, 
after  he  became  clerk,  in  consequence  of  said  corrupt  agreement, 
assigned  to  said  Young,  in  consummation  thereof,  two  notes  of 
Samuel  Redd  for  fifteen  hundred  dollars  each,  and  executed  his 
own  note  to  said  Young  for  one  thousand  dollars,  and  also  his 
note  to  William  D.  Young  for  two  thousand  dollars,  making  to- 
gether the  sum  of  six  thousand  dollars;  by -virtue  of  which  said 
before  mentioned  appointment^  made  in  consequence  of  the  cor- 
rupt agreement  aforesaid,  the  said  Rodes  sTtiii  continues  to  hold 
the  office  of  clerk  of  the  Fayette  county  court."  I'his  motion 
was  submitted  without  argument,  and  upon  consicleration,  a  ma- 
jority of  the  Judges — Judge  Nicholas  dissenting — were  of  opinion 
that  this  court  could  not  take  jurisdiction  of  this  matter,  in  this 
form  of  trial;  the  motion  Was,  therefore,  sustained  and  the  charge 
directed  to  be  stricken  out,  and  disregarded. 

This  decision  was  followed  by  another  motion,  of  similar  char- 
acter, in  relation  to  various  other  charges  contained  in  the  infor- 
mation; and  which  was,  in  like  manner  sustained,  so  far  as  related 
to  certain  portions  of  the  charges,  in  substance  as  follows: — 

First.  That  the  defendant  clerk,  in  certain  specified  fee  bills  issu- 
ed by  him  had  "corruptly  charged  fifty  cents  for  lax,  and  had  col- 
lected the  same  in  specie,  and  accounted^  to  the  Commonwealth,  for 
Commonwealth  paper,  which  was  greatly  depreciated." 
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Se&md.  So  iiiueh  of  a  charge  as  related  to  fee  bills  alleged  to  be  Fall  Term 

illegal,  bat  not  pmirtietUariy  set  oat  in  the  information,  but  refer-  i  8  8  8  • 

red  to  by  the  words-"  besides  many  others  not  enumerated  j"  which  — 2"^*^^^ 

words  were  ordered  to  be  stricken  out.  ** '**  ^^***  *** 

Third,  A  generid  charge  of  habitual  extortion  in  this  form —  Rodet  Clerk* 

"It  has  been  his  constant  and  vniibrm  practice  during  the  whole  ~ ~    " 

time  of  his  connnuaooe  in  office,  under  color  of  said  office,  up  to  ^T^  J^^aS^ 

the  present  period,  to  issue  fee  bills  containing  on  their  face,  the  clerk  must  state 

most  palpably  illegal  and  improper  items  and  charges;"  which  sen-  the  charges  spe- 

tencc  was  also  directed  to  be  stricken  out.  ci/lcaZ/jf-gene- 

*vi.                   .                    .                       ,...•-                       .  nd  charces  will 

The  court,  then,  upon  the  earnest  solicitation  of  numerous  witr  ^^^  f^  temded. 

nteses,  who  were  anxious  to  be  discharged  on  account  of  the  ap- 
pearance of  (Ae  ekaiera  in  Frankfort,  and  other  parts  of  the  coun- 
try, consented  to  lay  the  cause  over  to  the  next  term :  when  it  was 
again  continued,  upon  the  defendant's  motion,  with  cause  shown, 
until  the  thin!  Monday— 3l8t  day  of  October,  1833,  when  the  trial 
commenced,  and  occupied  the  court  during  five  days. 

The  grounds  of  accusation  having  been  narrowed  down,  by 
striking  out  ob0  entire  charge,  and  portions  of  others,  as  above 
stated,  those  upon  which  the  trial  wai  finally  had,  will  appear  by 
the  statement  of  the  case  and  Opinion  of  the  court,  af^rwards  de-  JVovember  11. 
livered  by  Chief  Justice  Robertsov,  as  follows. 

This  is  an  information  by  tlie  Attorney  General,  against  Statement  of  the 
James  C.  Rodes— the  clerk  of  Fayette  county  court—  SS^^""*^ 
charging  him  with  misbehavior  in  office.  ^'t"  ?*  ^"^ 

The  information  contains  two  charges: — 
FirU,  That  Rodes  fraudulently  and  illegally  antedated 
a  marriage  license  for  a  contemplated  marriage  between 
Bushrod  Boswell  and  Isabella  Lowry;  that  he  took  no 
bond,  as  required  by  law;  and  that,  afterwards,  to  avoid 
a  prosecution  for  official  delinquency,  he  procured  a 
bond  to  be  executed,  and  fraudulently  inserted  in  it  a 
false  date. 

Second.  That  Rodes,  as  clerk  of  the  county  court  of 
Fayette,  <^did  illegally  and  corruptly  demand  payment 
twice  for.th^  same  services;^'  that  he  had,  for  a  series  of 
years,  culpably  failed  to  transmit  to  the  clerk  of  this 
court,  memorials  of  deeds  which  had  been  recorded  in 
his  (Rodes')  office,  and  nevertheless  corruptly  charged 
the  fees  alloweil  for  transmission;  that  he  had  habitually 
"split  up"  services  for  which  the  law  allowed  but  one 
charge,  and  that  he  had  done  so  since  the  first  of  June, 
1830;  and  that  he  had  been  guilty  of  extortion  upon 
free  negroes,  by  exacting  from  them  illegal  charges. 


w«8  had. 
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Fall  Term         Qn  the  trial,  upon  a  plea  of  not  gailty,  nnusual  liber* 
1  »>ss.       ^i^y  ^^  extended  by  the  court,  to  the  Commonwealth^ 
The  Cifm'Uh  as  well  as  to  the  accused,  and  much  irrelevant  testimony 
^■-  was  heard.     Having  (latiently  and  anxiously  considered 

Rj«it«i*  f  th^  *^'  ^^®  '*"^^*  which  could,  in  any  degree,  legitimately 
evukaice  as  to  bear  ou  the  case,  we  dhall  now  proceed  to  make  a  final 
^SLS!!^(^^  disposition  of  it,  by  briefly  noticing  the  effect  of  the 
daaioii,  thttt»«br  proof  as  to  each  of  the  charges. 

d^Tt^J"^^  '•  '^^^^  evidence  suflSciently  proved,  that  the  marriage 
IMpeff»  imder  •-  license  had  been  antedated  by  Rodes,  as  charged.  The 
oL,^^^p0ri  ou^rri<4[e  w>*  ^^  l^^l  s  ^he  license,  as  issued,  was  dated 
and  wholly  oa-  in  1817.  Boswell  urged  ^Rodes  to  antedate  the  license 
the  dutfgeMay  for  the  purpose  of  legitimating  (as  he  seemed  to  think 
he  attended  bj  guch  antedating  might)  the  ofispring  of  an  illicit  inter- 
drcun^anoes  coursc  between  the  parties  who  were  about  to  mtermar- 
[leethetextjiM  ^y,  Rodes  objected  and  hesitated;  and  expressed  the 
eovt  from  tbe  opinion  that  such  an  act  could  have  no  such  effect;  but, 
»»«?^J  ^^fai^  ^^  ^^^'  ^^  yielded,  observing  that  the  date  of  the  license, 
from  oifice.  or  of  the  bond,  would  be  immaterial, 
i^^thiiaurto  '^^^  court  is  not  allowed  to  decide,  that  no  bond  was 
the  imperiona  taken  at  the  time  when  the  license  was  issued.  Whether 
ta^emo^^cnc  ^^^  *^"^  ^**  executed  before,  or  after,  the  marriage, 
for  each  an  of-  may  be  doubted;  but  we  are  inclined  to  the  opinion  that 
^^iJ^'^'^  it  was  before.  It  was,  however,  certainly  antedated; 
drcunitanoes.  though  the  date  of  the  bond  and  that  of  the  license  do 
not  correspond.  The  cause  of  the  discrepancy  in  that 
particular  has  not  been  satisfactorily  explained;  nor  is  it 
material  that  it  should  be  ascertained. 

In  thu!»  antedating  the  license  and  the  bond,  the  clerk 
has  been  guilty  of  very  great  indiscretion.  Such  ofiBcial 
falsehood  should  never  be  uttered  or  countenanced,  and 
cannot  be  justified  by  any  circumstance,  however  im- 
portunate, or  by  any  motive,  however  benevolent  or 
pure.  All  the  circumstances  prove  satisfactorily  that 
Rodes  was  not  actuated  by  any  sinister  or  mercenary 
motive;  but  was  influenced  by  an  innocent  belief,  that 
he  was  doing  no  essential  wrong,  and  was  prompted  only 
by  a  generous  and  accommodating  disposition.  He 
knew  that  the  date  of  the  license,  or  of  the  bond,  was 
immaterial;  because  the  lime  of  the  marriage  would  be 
identified  by  the  clergyman's  certificate;  and  the  leg^ 
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obligntioii  or  effect  of  the  bond  could  not  have  been  af-    Fall  Terra 
fected  by  itk  date.     No  loss  or  injury,  private  or  public,       1 8  83* 
'  has  resulted,  or  can  oyer  result,  from  the  false  dates  of  jt^  Cam^Uh 
the  license  and  the  bond.     The  clergyman,  who  was  the  ^b* 

principal  witness  for  the  Coinmonwealtfa  upon  the  ma-  — ^ — ^^ 
terial  allegations  in  the  first  charge,  swore  that  he  had 
no  other  intention  than  to  certify  to  the  clerk,  according 
to' law,  the  marriage,  and  the  true  time  when  it  was  cel- 
ebrated. 

Neither  the  license  nor  the  bond  is  a  record;  nor  was  A  iDBfna|e  li- 
lt necessary  or  proper  that  either  of  them  should  have  ^^'^^^^^ 
been  recorded. 

Many  intelligent  and  highly  respectable  i^itnesseSf 
living  in  almost  evfrry  neighborhood  in  Fayette  county, 
testified,^  that  Rodes  is  generally,  and  almost  universally, 
deemed  a  man  of  high  and  unblemished  character;  that 
he  is  a  faithful  and  obliging  officer,  and  an  honorable, 
kind,  amiable  man. 

Upon  these  general  facts,  Judge  Underwood  is  of  the 
opinion,  that  the  official  duty  of  the  court  requires  a 
judgment  of  amotion;  that  no  innocence,  or  generosity 
of  purpose — no  purity  or  excellence^  of  private  charac- 
ter; no  propriety  or  ability,  or  popularity  of  general 
official  conduct,  can  be  allowed  to  palliate  the  conduct 
of  a  clerk  who  wilfully  affixes  a  false  date  to  a  public 
document.  He  thinks  a  clerk  ought  not  to  be  allowed 
to  decide,  whether  any  mischief  may  result  from  his  act 
of  misdating  papers;  and,  as  he  apprehends,  that' great 
and  alarming  mischief  might  spring  from  allowing  such 
an  act  to  be  excused,  in  any  case,  or  under  any  circum- 
stances, he  is  of  the  opinion,  that  the  .public  interest  im- 
periously requires,'  that  an  example  should  be  made  of 
all  clerks  who  shall  have  thus  offended;  and  that,  there- 
fore, it  is  the  duty  of  this  court,  on  the  first  charge,  to 
remove  Rodes  from  office. 

The  Chief  Justice  and  Judge  Nicholas  do  not  concur 
with  Judge  Underwood.,  They  think  that,  though  no 
motive,  however  innocent,  should  excuse  a  clerk  for  a 
falsification  of  his  records,  or  for  an  untrue  certification 
of  a  matter  of  record,  nevertheless,  motive,  as  well  as 
general  character  and  conduct,  should  have  an  important 
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Fail  Term    iniloenoe  in  determining  the  character  of  sach  an  act  as 

^J^^       that  imputed  in  the  first  char|i;e.     They  think  that  it  is 

The  Com'Uk  ^^^  the  duty  of  this  court  to  remove  a  clerk  from -office 

_  ,  ^- ,   ,     for  every  misdemeanor,  whatever  may  he  its  cemulexion 
Modes,  tfterk',         ,.  .1    .•,•*•■  ^  %■»  1 
or  Its  consequences;  that  it  is  the  duty,  as  well  as  the 

privile^  of  the  court,  to  exercise  a  sound,  comprehen- 
sive and  discriminating^  discretion  over  that  class  of  offi- 
,  cial  lapses  and  delinquencies  which  are  untinged  with 
impurity,  and  which  do  not,  by  evincing  incapacity  or 
corruption,  tend  directly  and  essentially  to  the  destruc- 
tion of  public  confidence,  or  the  obvious  jeopardy  of  the 
public  security;  that  the  inofiensiveness  of  the  motives 
which  actuated  Rodes — the  goodness  of  his  proven 
character  in  his  couriiy — the  public  opinion  of  the  intel- 
ligent community  in  the  bosom  of  which  he  has  lived 
and  acted  ever  since  he  has  been  its  ofiioer,  where  all  bis 
conduct,  public  and  private,  has  been  scrutinized,  and 
where,  too,  all  the  circumstances  characterising  the  ofl- 
cial  actf  proved  under  the  first  charge  in  the  inforna- 
tien,  were  most  seriously  considered  and  best  under- 
stood— the  lapse  of  time,  during  which  he  seems  to  have 
.  earned  a  fair  name — the  death  of  both  Boswell  and  wife, 
and  perhaps  of  others,  who  roisrht  have  been  important 
witnesses  in  his  behalf: — that  all  these  considerations, 
when  connected  with  the  intrinsic  character  of  the  im- 
puted malversation,  are  justly  entitled  to  great,  if  not  to 
a  decisive  influence,  on  the  judgment  and  discretion  of  a 
tribunal,  deciding,  as  a  jury,  the  facts,  snd  adjudging, 
as  a  court,  the  law;  whose  sentence  will  be  irrevocable 
and,  if  condemnatory,  fatal  and  enduring,  and  from  the 
effects  of  which  no  voice  of  mercy  or  of  pardon  could 
ever  rescue  its  degraded  victim.  They  think,  that  the 
safety  of  the  public  has  not  l)een  endans^ered  by  the  im- 
proper and  inadvertent  conduct  of  Rodes  (ftsefee  years 
ago)^  when  that  conduct  is  rightly  considered,  and  his 
subsequent  character,  and  the  confidence  of  his  cotiniry- 
nien  in  his  integrity  and  official  fidelity  are  also  consider- 
ed; that  if  he  be  euilty  of  no  other  ofience,  he  may  be, 
as  the  proof  attests  that  he  is,  a  good  clerk  and  an  honest 
man^  notwithstanding  the  indiscretion  of  one  husty  and 
ufiguarded  act  of  his  official  life;— and  that,  therefore, 


Digitized  by 


Google 


OP  APPEALS  OF  KENTUCKY.  601 

neither  the  interest  of  the  Commonwealth,  nor  the  con-    Fall  Term 

science  or  duty  of  this  court,  requires  his  removal  from       ^^^.^^ 

office  under  the  first  charge.     And  consequently,  in  the  The  Cam'Uk 

exercise  of  what  thev  deem  a  sound  and  prudent  discre-  _   ,  ^'- ,^  , 

.      i*  .  .     ■  .  Bodes.  CUrk. 

tjon,  they  pronounce,  as  to  the  first  charge,  a  judgment  : 

of  acquittal — though  not  of  approval. 

II.  Under  the  second  charge,   sundry  fee  bills  were    Occasional  er- 

exhibited:  some  containing  charges  which,  though  they  SfoJbilbl^S 

are  excessive,  other  clerks  are  in  the  habit  of  making;  "•  <>^"'  c'®""^ 

1  ..  4   •    •  u  I  •  t-  .  are  in  the  habit 

and  some  others  containing  charges  which  are  apparent-  of  makings-do 

ly  erroneous.     As  to  the  first  class,  it  is  the  opinion  of  "^^  .P'^^®  ^^ 

^  11  riiption    or  m- 

the  whole  court,  that  the  erroneousness  of  some  of  the  capacity  in  the 

charges  is  insufficient  to. prove  either  incapacity  or  cor-  ^^^theaf'^^But 

ruption,  and  that,  therefore,  such  errors  would  not  jus-  extortion  orin- 

tify  a  judgment  of  amotion.       But  some  of  the  fee  bills  £*/"Yere 

of  the  second  class  apparently  exhibit  a  signal  exemplifi-  the  charges  are 

cation  of  that  ''splUting  up''  of  orders  which  it  was  the  or'SaC^' 

object  of  the  act  of  1830  to  prevent.     Fee  bills  for  ser-  Though  fee  hiUs 

vices  of  the  clerk  in  the  emancipation  of  slaves^  belong  on  mapedSon ,to 

to  that  classification.     The  following  is  an  example:  ^SJISm— mT* 

"John  Skinker  {colored  man)  smKea    anne- 

To  the  clerk  of  Fayette  county  court,  Br.  ces8ary,andpro- 

J828,  April,  order  on  producing  deed  of  emancipation  bablyneverper- 

to  Jacob,  aS;  order  acknowledging  same,  ftb-^rder  ^h^'^^^ 

to  record,  25;  recording,  75j  order  that  certificate  be  ^t     „p^,^  J^' 

panted,  ^b— order  that  he  u  not  likely  to  become  a  Tidtion^ia  remo- 

eounty  charge,  26;  order  taking  description,  25,  $2  25  val  from  office. 

May — order  on  producing  deed  of  emancipation  to  Dor--  (the  records  of 

cia,  Sr.  25;  order  acknowledginit  the  satne^  25;  order  ^^   cow*    not 

to  record,  ^b;recordi7ig,'tb;  order  that  certificate  be  ^^  ™f*»  ** 

granted,  25;  order  that  she  is  not  likely  to  become  a  ^"^  ^^^  ^^' 

county  charge,  25;  order  taking  description,  25,  2  25  fera  were  made) 

o,  ^  •       A*         r\  •         r  M    t»  -.  ^  tblS    court    Will 

Same  for  emanctpattng  Vorcta,  Jr,  except  for  recording,       1  50  rather  preanme. 

Do.  Susan,  I  50  that  nnneoeaaa- 

^--  -^-T'^^'  '  ^  ]Li?1S;"chS: 

Do,  Netty,  1  50  g«  of  the  clerk. 

Do,  John,  1  50  were  directed  by 

Do.  Elizabeth,  1  50  Ij',?"^'^*'^ 

n  n  1   e/«  that  he  made  the 

Do.  lien,  Y  50  charges  withont 

performing  the 

915  00  service. — In  the 

J.  C  RODES,  Clerk."  absence  of  roch 

Thus  the  round*  sum  of  fifteen  dollars  seems  to  have  order    books,) 

been  charged  for  two  deeds  emancipating  the  family  of  *^*„^^^tWfl 

oiiar^«,by  a  majority  of  the  coart— -/utf/^e  J>ficholas  dinenting,— and  holding  that  the 

fee  billa  themselves  contain  evidence  of  extortion,  for  which  removal  from  office  u  tho  re- 
paired penalty. 

76 
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Fall  Term    ^  colored  man.     And  charts  are  made  for  orders  whkA 

1883.  .  "^     - 

v^^p^v-^/       were  nnnecessarv  and  unnsual. 
H^he  Com'Uh      Where  excessive  charisres  are  so  exorbitant  or  habit- 
HodeT Clerk.  ^^^  "*  *®  prove  either  wantonness  or  gross  ignorance,  ex- 
""■■  tortion  or  incapacity  may  be  the  deduction.      Of  extor- 

tion Coke  savs,  "it  is  more  odious. than  robbery;  for 
robbery  is  apparent  and  has  the  face  of  a  crime;  but  ex- 
tortion puts  on  the  vizor  of  virtue — and  it  is  ever  ac^ 
companied  with  the  grevions  sin  of  perjury."  Accord- 
ing to  this  definition,  has  Rodes  been  convicted  of  ex« 
tortion? 

Judfire  Nicholas  tbinks  tbat  he  has.  It  is  his  opinion 
that  the  illegnlitv  of  tbe  fee  bills  sufficiently  appears  on 
their  face;  that  there  is  no  room  for  fair  presumption, 
that  the  county  court  permitted  their  record  to  be  en- 
cumbered with  such  a  number  of  absurd  and  unnecessa- 
ry orders  as  would  be  required  to  legalize  some  of  the 
fee  biHs,  and  that,  if  Rodes  relied  on  tbe  actual  exis- 
tence of  such  orders,  it  was  his  duty  to  have  produced 
them.  He  further  thinks  that  the  great  number  of  ille- 
gal fee  bills  proved  to  have  been  issued,  through  a  series 
of  years,  showing  charges  of  gross  and  palpable  illegal- 
ity, altogether  and  always  in  bis  own  favor,  manifest  an 
inexcQsable  babit  durin^^  the  time  he  has  been  in  oWice\ 
and^  therefore,  should  be  deemed  sufficient  to  prevent 
even  mercy  hself  from  putting  any  other  construction 
upon  his  conduct  than  that  of  deliberate  exloriion,  for 
for  which  tie  ought  to  he  removed. 

Upon  the  second  charge,  the  Chief  Justice  and  Judge 
Underwood  do  not  concur  with  Judge  Nicholas.  They 
cannot  come  to  a  satisfactory  conclusion  as  to  the  true 
character  of  the  principal  fee  bills,  without  knowing  the 
amount  of  service  which  was  actnally  rendered  by  the 
clerk.  If  they  should  presume  that,  in  many  of  the 
cases  in  which  fee  bills  were  issued,  no  other  orders 
were  made  by  the  court,  and  entered  by  the  clerk  on 
the  order  book,  than  such  as  were  necessary  and  appro* 
priate,  they  could  not  doubt,  that  Ike  charges  were 
grossly  illegal.  But  unnecessary  orders  may  have  been 
made  by  the  court,  and  entered  in  an  nnusnal  and  sub- 
divided manner;  and  iT  such  orders  were  mad^  in«ach* 
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a  foroih^  the  clerk  had  a  right  to  charge  for  them,  as     Fall  Teria 
made  and  entered.     They  admit,  that  ii  may  be  presum-        i  ^  8 8 • 
ed>  that  no  unnecessary  orders  were  made  by  the  court,    j^g  ComHth 
and  that  entire  orders  were  not  subdivided  on  the  order  v*- 

book.  But  it  is  also  reasonable  to  presume,  that  the  '  *-  •  . 
clerk  did  not  violate  his  official  duty  wilfully,  by  charg- 
ing for  orders  that  had  never  been  made.  The  clerk, 
or  the  court,  has  erred;  but  whether  the  error  was  in  the 
one  or  the  other,  no  proof  in  this  case  enables  this  court 
to  determine.  It  was  incumbent  on  the  Commonwealth 
to  support  her  specifications  by  sufficient  proofs.  U  was 
not  the  duty  of  the  clerk  to  prove  his  innocence,  until 
sufficient  evidence  had  been  produced  by  the  Common- 
wealth to  authorize  the  inference  of  his  guilt,  in  the  ab- 
sence of  countervaiUng  evidence.  He  is  not  guilty  un- 
less his  charges  were  unauthorized  and.  dearly  illegal. 
They  should  noi  he  presumed  to  have  been  so— they  can- 
not have  iieen  so,  unless  they  are  contradicted  by  the 
record;  and  this  court  cannot  know,  and  should  not,  in 
a  case  so  highly  penal  as  this,  presume  that  the.  fee  bills 
and  the  records  do  not  correspond. 

Had  the  order  books  been  produced,  and  bad  they 
shewn,  that  the  clerk  had  charged  ior  orders  that  had 
never  been  made.  Judge  Underwood  would  have  decided 
that  the  second  charge  had  been  supported,  sufficiently 
to  require  removal  on  that  ground.  He,  also,  is  of  the. 
opinion,  that  none  of  the  bundles  of  fee  bills  were  le- 
gal evidence  against  Rodes,  except  such  as  were  describ- 
ed m  the  specifications. 

The  Chief  Justice  is  inclined  to  the  opinion,  that,  ad- 
mitting the  illegality  of  some  of  the  items  in  many  of 
the  fee  bills,  all  the  proof  upon  the  second  charge  would 
not  when  properly  considered,  be  sufficient  to  convict 
Rodes  of  such  incapacity,  or  extortion,  as  would  require 
bis  removal  from  office  by  the  judgment  of  this  court! 
Here  again  he  thinks  that  the  imposing  testimonials 
which  have  been  given  of  his  good  character,  and  of 
his  general  fidelity  and  rectitude  as  an  officer,  should 
have  great  efiect.  Such  proof  tends  to  impart  the  com-, 
plexion  of  innocence,  mistake,  or  inadvertence,  to  acts 
which,  otherwise,  might  appear  to  be  dark  and  eve^. 
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Fall  Term 

1833. 
Keith 

Johnson  et  oL 
Upon  the  trial 
Oiacler(c,iiiileM 
a  majority  ofthe 
judgv  tcneur^ 
aawell  09  to  the 
cotM^ibr  which 
be  thonld  be  re- 
moved, aa  in  the 
proprietyofanch 
aaeniencenpon 
the  whole  case, 
he  moat  be  ac- 
quitted. 


criminal;  and  it  shoulcU  as  he  thinks,  have  some  influ- 
ence in  characterizing  the  conduct  of  Rodes. 

A  majority  of  the  court  is  of  opinion,  therefore,  that 
the  second  charge  has  not  Jbeen  satisfactorily  suAained. 

Wherefore,  as  a' majority  of  the  court  concurs  in  the 
opinion,  that  removal  from  office  ought  not  to  be  ad- 
judged on  either  of  the  charges  preferred  in  the  inform- 
ation, a  judgment  of  acquittal  is  the  consequence  of  the 
various  opinions  of  the  several  members  of  the  court. 

And,  therefore,  it  is  adjudged  and  ordered,  that  James 
C.  Rodes  be  acquitted  of  the  charges  which  have  Iieen 
preferred  against  him,  as  the  clerk  of  the  county  court 
of  Fayette. 


TassfASfl.  *  Keith  VS.  Johnson  et  al. 

[Mr.  Monroe  and  Mr.  John  Trimble  for  Plaintiflf:  Messrs.  Morehead  aad 
Brown  for  Defendanta.] 

FliOM  THE  Circuit  Court  for  Psndletok  Couittt. 
J>rovember  14.       Chief  Jastice  Robbrtbon  delivered  the  Opinion  of  the  Cour r. 

The  plaintiff  in 

a  jadg't  in  deu 

inne  ma^  have 

an  ex 'on  issued 

ibr  the  specific 

slave   or  thing 

recovered:  and 

a  tender  of  the 

alternate  valae 

will    not    dis- 

charge  thejadg* 

meat,  unless  the 

plaintiff    elects 

to  take  it,  or  the 

court  is  satisfi- 
ed, that,  with- 

oat  the  defend- 
ant's fanJt,  it  *■ 

beyond  his  pow 
«r  ^>-^the  officer 
mast  take  the 
posse  eomita^ 
iu»,  if  necessa- 
fyjmd  seize  the 


The  facts  having  been  left  to  the  jury,  in  this  case,  the 
only  question  to  be  considered  by  this  court,  is  whether 
a  sheriff,  having  an  execution  under  the  statute  of  1828, 
has  a  right  to  make  a  forcible  entry  into  the  defendant's 
house,  to  levy  it  on  a  slave,  for  which  it  had  issued,  on  a 
judgment  in  detinue.^ 

The  twenty  sixth  section  of  the  execution  law  of  1858, 
(Session  Acts,  page  159,)   has  provided,  that — "When 
the  plaintiff  in  detinue  shall  obtain  judgment  for  any 
particular  slave  or  slaves,  or  other  thing,  the  clerk  shall, 
at  the  request  of  the  plaintiff  or  his  attorney,  issue  an  ex- 
ecution, directed  to  the  sheriff,  or  other  proper  officer  of 
any  coimty  in  the  State,  commanding  such  officer  to  take 
with  him,  if  requisite,  the  power  of  the  county,  and  seize 
and  tflkc  into  his  possession  the  thing  so  recovered,  and 
deliver,  the  same  to  the  plaintiff;"— to  which  is  appended 
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a  proviso  declaring,  in  substance,  that  the  defendant 
not  discharge  himself  by  tendering  the  alternate  valu< 
less  the  plaintiff  shall  elect  to  take  it,  or  unless  the  < 
shall  be  satisfied  that  the  property,  without  the  d 
dant's  fault,  is  beyond  his  power. 

If,  with  such  a  process  in  his  hands  and  the  pom 
Uatus  at  his  back,  the  sheriff  finds  the  defendant's  I 
closed,  and  the  slave  which  he  is  commanded  to  U 
secreted  in  the  house,  may  he  open  the  door,  withoi 
defendant's  consent,  and  enter  for  the  purpose  of  ej 
ing  the  writ?  This  question  is  as  novel  as  it  is  impoi 
and  must  be  solved  by  analogy  and  by  a  proj  er  coi 
ration  of  the  old  law,  the  mischief,  and  the  remec 
tended  to  be  afforded  by  the  legislative  enactment  v 
has  been  quoted. 

The  common  law,  jealous  of  intrusion  upon  don 
peace  and  security,  did  not  permit  an  officer  to  I 
open  an  outer  door  of  the  defendant's  dwelling  h 
for  the  purpose  of  executing  a  ca.  sa.  upon  the  pe 
or  of  levying  a^i.  fa.  on  the  goods  of  the  defendant^  i 
the  king  was  plaintiff.  Every  man's  house  was  de 
his  castle,  and  an  ordinary  judicial  writ  did  not  au 
ize  the  opening  of  the  outer  door,  lest  the  king's  en< 
might  enter;  but  the  officer,  once  legally  in  the  h 
had  a  right  to  open  an  inner  door.  3  Inst,  162;  Dal. 
350.  But  executions  in  civil  cases,  for  specific  pro] 
might  have  authorized  the  breaking  of  the  house, 
officer  could  not  otherwise  execute  the  command  < 
writ.  Executions  for  the  s))ecific  thing  which  had 
adjudged  to  be  the  property  of  the  plaintiff,  w€ 
that  character;  such,  for  example,  as  a  writ  of  mzi 
an  habere  facias  possessionem;  because,  ^ir^^,  if  resisted 
officer  could  not  execute  the  writ,  unless  he  empi 
force  to  overcome  the  resistance;  second^  the  Unn^ 
been  judicially  ascertained  to  be  the  property  c 
plaintiff,  and  not  of  the  defendant;  third j  the  dcfci 
would  be  guilty  of  a  contempt  of  the  court,  and  a 
titution  of  his  sanctuary,  by  concealing  within  his 
ed'  walls,  that  whidt  he  knew  not  to  be  his,  and  whi( 
law  had  commanded  him  to  surrender  to  the  true 
cr.     Hence,  when  a  writ  of  seizin  was  resisted,  th< 
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Fall  Term     cer  bad  a  right  to  employ  whatever  force  the  exigency 
^  ^^'*       made  necessary  to  eiipble  him  to  enter  the  house,  and  to 
""^^^^^       tiirn  the  defendant  oUt  and  put  the  plaintiiflr  in.     (5  Co. 
VI.  91.)     Hence  to<$f  on  a  process  of  yik^um^  as  the  de- 

'.y^y^f^*  fendant  had  been  guilty  of  a  persevering  contempt  of 
the  law>  the  officer  had  a  right  to  break  into  the  house 
to  execute  the  writ,  either  on  his  person  or  his  goods; 
and  hence  also,  when  a  distrainor  refused  to  surrender 
goo,ds  which  had  been  replevied,  and  attempted  to  se- 
cure tliem  in  his  hcMise,  the  officer  had  right  to  employ 
all  the  force  that  was  necessary  to  enable  him  to  enter 
the  house,  and  restore  the  goods.  Dal.  Slier.  373;  5  Co.  9S^ 
So  also,  if  one       And  it  is  well  settled  that  a  sheriff  had  authority,  at 
im^lIe^^B  KKKto  common  law,  to  enter  the  house  of  .fl  by  force,  to  levy 
in    his  house,  a  fieri  facios  on  the  goods  of  fi,  the  defendant  in  the  exe* 
break  into  levy  cution,  if  B's  goods  Were  in  A's  house.  6. Co.  93;  Sid.  196. 
on  them.  An  execution  on  a  judgment  in  detinue  did  not,  accor- 

To  execute  a  jjng  to  the  common  law,  authorize  the  officer  to  enter 
jadg^'in^eti.  the  house  of  the  defendant  by  force,  because  the  process 
nue,  the  sbcriff  ^^g  j„  ||,g  alternative,  and  the  defendant  might  have 

coald   not,    at  ^ 

common    law,  discharged  the  judgment  by  tendering  the  alternate  val- 

H^entrv^uto  "*»  ^^^  because  also,  the  plaintiff  might  have  distrained 

ihedeTVadtoel  the  goods  of  the  defendant,  to  coerce  a  surrender  of  the 

Bufnow.'^nder  specific  thing  which  had  been   adjudged  to  him,  the 

our  ex*on  law  plaintiff. 

of  1828,  he  may  g^  ^^^^  ^.^^  ^  plaintiff  may  have  a  peremptory  ex- 
ecution for  the  thing  alone,  reason  and  analogy  seem  to 
authorize  a  forcible  entry  into  the  house  of  the  defend- 
ant to  take  the  specific  property «  Some  of  ti|e  reasons' 
that  authorized  such  an  entry  in  virtue  of  a  writ  of  sei* 
zin,  a  process  of  vilagattmiy  or  to  obtain  restitution  of 
goods  that  had  been  distrained  and  replevied,  apply, 
with  full  force,  to  such  a  process  as  may  now  be  issued 
in  detinue.  And,  if  the  house  of  a  stranger  may  be  for- 
cibly entered  to  levy  a  fieri  facias  on  the  goods  of  anoth- 
er person  who  is  defendant  in  the  execution,  why  may 
not  the  defendant's  bouse  be  entered  in  the  same  way,  in 
order  to  levy  an  execution  on  property,  which  has  been 
ascertained  by  a  judgment  against  him,  to  be,  not  his, 
but  the  plaintiff's?  When  a  slave  has  been  adjudged  to 
be  the  property  of  the  plaintiff,  and  when  he  elects  to 
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have  a  process  to  obtain  the  8])ecific  thing  without  eva-     Fall  Term 
sion  or  alternative,  why  should  not  the  officer  have  as       isss. 
much  power,  under  such  a  process,  as  he  would  have        KeUh 
under  a  writ  of  seizin  commanding  him  to  deliver  pos-  ▼■•       ^ 

session  of  real  estate  to  the  plaintiff,  or  as  he  would  have,  ^*^^^*  -' 
on  the  replevin  of  a  distress,  to  take  and  restore  the 
identical  soods  which  had  heen  distrained;  or  as. he 
would  have,  under  a  fieri  facias  against  B,  to  enter  the 
house  of  A,  and  take  the  goocls  of  B?  The  common 
law  protects  a  man's  house  whilst  it  has  his  awn  goods  in 
it;  but  it  does  not  allow  it  to  be  ctosed  upon  a  process 
against  the  ecoods  j}{  any  other  person;  nor  does  it  pro- 
tect it  when  the  process  is  issued  against  a  specific  thing, 
which  has  been  adjudged  to  the  plaintiff,  in  a  suit  be- 
tween him  and  the  defendant  who  has  it  in  possession, 
and  when  it  is  either  in  his  house,  or  the  officer  has  good 
reason  for  suspecting  that  it  is,  and  oii  proper  demand, 
is  refused  admittance. 

But  were  analogical  reasonings  inconclusive,  the  ob* 
ject  of  the  enactment  in  1838  should  be  decisive.  The 
object  of  that  legislative  provision  was  to  supply  a  de-  . 
feet  in  the  common-law  remedy  in  detinue.  The  chief 
niiotive  for  preferring  an  action  of  detinue,  is  a  desire  to 
obtain  restitution  of  a  specific  chattel  for  which  the 
owner  would  be  unwilling  to  accept  the  estimated  value. 
But,  as  the  common  law,  by  giving  an  election  to  the 
defendant,  placed  it  in  his  power  to  frustrate  the  plain- 
tiff, in  his  s|)ecific  aim,  the  legislature  authorised  an  ex- 
ecution for  the  thing  alone^  and  took  from  the  defendant 
(at  the  plaintiff's  option,)  his  common  law  right  to  sub- 
stitute the  alternate  value.  The  remedy  provided  by 
the  act  of  1828,  was  intended  to  be  effectual;  and  such 
an  interpretation  should  be  given  to  the  statute,  as  to  in- 
sure the  effectual  attainment  of  the  end  which  was  con- 
templated. But,  if  a  perverse  defendant  may  still  close 
his  doors  against  an  officer  holding  such  a  process  as  that 
authorized  by  the  statute,  and  thus  put  him  at  defiance, 
the  common  law  has  been  but  little,  if  at  all,  amepded  or 
improved;  and  the  posse  comitatusy  which  the  officer  is' 
directed  to  take  with  him  in  O^e  fira  instance,  if  he  shall 
apprehend  resistance,  would  only  convert  the  proceed* 
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ing  into  a  humiliating  farce,  and  swell  the  triumph  of  a 
contumacious  party  over  the  power  and  majesty  of  the 
law.  If  the  officer,  with  his  county  at  his  heels,  should 
be  obstructed  by  a  lock  or  a  latch,  must  he  desist,  and 
lie,  with  his  army  in  trai/,  around  the  house,  watching  an 
opportunity  to  enter  the  ^^foriress^^  by  stealth,  and  thus 
be  compelled  either  to  subject  the  family  to  alarm  and  to 
seige,  or  to  succumb  to  the  perverse  defendant,  and  ex- 
emplify the  impotency  of  the  law?  Why  take  the  posse 
comitaius  unless  it  be  to  overcome  all  lawless  op|M>sition? 
The  twenty  sixth  section  of  the  act  of  1828  authoriz- 
es the  employment  of  the  power  of  the  county  before 
resistance,  for  the  writ  which  that  section  prescribes, 
commands  the  sheriff  to  take  the  posse  comitatw  ^^H  re- 
quisite:'' that  is,  if  he  shall  deem  it  necessary  to  insure 
the  execution  of  the  writ.  He  is  not  to  wait  until  he 
finds  resistance,  because,  if  he  should  do  so,  he  may  be 
frustrated,  and  because,  had  any  such  precaution  been 
contemplated,  there  would  have  been  no  meaning  in  so 
much  of  the  statute  as  directs  that  the  execution  shall 
command  the  sheriff  to  take  with  him  the  posse  comita- 
tus;  for,  without  such  authority,  he  would  have  had  the 
right  to  do  so  after  finding  resistance.  This  is  an  addi- 
tional circumstance  tending  to  shew  that  an  effectual  re- 
medy, which  should  not  be  eluded  or  baffled  by  any 
means  which  force  could  overcome,  was  intended  by 
the  lei^islature.  The  contemplated  end  cannot  be  attain- 
ed, if  the  sheriff  cannot  open  the  door  of  the  defendant's 
house  to  seize  a  slave  which  he  is  commanded  to  takCf 
and  which  th^  defendant,  by  an  abuse  of  his  privilege, 
is  endeavoring  to  conceal,  in  contempt  of  a  solemn  judg- 
ment, and  in  defiance  of  the  law. 

If  the  officer  be  refused  admittance  into  the  house,  and 
the  slave  be  then  there,  or  he  have  good  reason  for  be- 
lieving that  it  is,  he  has  a  right  to  enter  by  force  to  exe- 
cute his  writ.. 

Wherefore,  as  the  instructions  of  the  circuit  court  ac- 
corded in  principle  and  effect  with  the  doctrine  of  this 
^pinion^  and  the  verdict  and  judgment  were  sustained 
by  the  law  and  an  allowable  deduction  from  the  facts, 
the  judgment  is  affirmed. 
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Marshall  t;^.  Peck  and  Gilman. 

[Messn.  Wkkliffe  and Woc^ey  and  Mr.  Chian  f>r  Plaintiff:  Messn. 
Morehead  and  Brown  for  Defendants.] 

Fkox  the  Circvit  Cou&t  fob  Fatette  Couktt. 

Chief  Justice  RoBERXioxr  delivered  the  Opinion  of  the  Court.  May  18. 

This  case  was  decided  at  the  last  Spring  Term.    Bat  soon  afler  If  two,  or  more 

the  Opinion  was  delivered,  the  court  was  informed,  that  Mrs.  Gil-  ]|Mnons«iresaed 

man,  one  of  the  defendants,  had  previously  departed  this  life:  up-  |?"*^I^'  ex  con- 

L-  u  u      J     *u  *  J  u  J        J         >     1^    frac<u,  and  ob- 

OD  which  her  death  was  suggested  upon  the  record^  and  a  nijp^fi-  tain  a  jodgment 

f  ton  of  the  opinion  and  decision  ordered.     The  case  again  coming  in  bar,  and  ibr 

np,  in  the  call  of  the  docket,  at  this  term,  and  it  appearing  that  no  ^^^Jf?*?"**!* 

administration  had  been  granted  of  the  estate  of  Mrs.  Giiman,  and  ^eiTorisMoie- 

that,  it  was  not  likely  that  there  would  ever  be  any  personal  repre-  ented — ^if  one  of 

sentative,  against  whom  there  couki  be  a  revivor,  the  matter  of  ^J^  '*^f  (^ 

abatement  was  further  consklered;  and  the  court  Yield,  that,  as  ^4^^1l^]|]b£ 

Peck  and  Giiman  were  sued  jointly,  ex  contractu^  and  obtained  a  the  writ  of  -sr- 

joint  judgment  against  Marshall,  for  costs — the  right  to  collect  ^^' 

those  costs,  survived  to  the  survivor.  Peck;  and  consequently  the 

writ  of  error  did  not  abate  by  th^  death  of  Mrs.  Oilman.    The 

order  suspending  theopiaiotn  and  decision,  was,  therefore,  now  ^ovemhtr\A, 

set  aside. 

Marshall  brought  an  action  of  covenant   (jointly,)   ^<^^^  amnion  on 
against  Peck  and  Giiman,  on  the  following  writing: —     '  mto^^iuraitoe! 

^^I  promise  to  pay  Lewis  Marshfill  one  thousand  and  Thenotot 
seventy  five  dollars  in  Commonwealth's  Bank  notes,  in 
manner  following:  t\yo  hundred  and  sixty  eight  dollars 
seventy  five  cents  in  four  months;  the  like  sum  each  four 
months  thereafter  until  the  whole  is  paid;  the  whole 
sum  to  bear  interest  from  the  date.  Witness  my  hand 
this  Ist  June,  1827.^'  (Signed)         John  Peck. 

,    "I,  Mary  Giiman,  guarantee  the  full  performance  of  Thoguanrnte©. 
the  above  contract."       (Signed)  Mary  Giiman. 

The  defendants  demurred  to  the  declaration,  and  filed  Demnrrer  and 
two  pleas  in  bar:  I.  that  "the  covenant  was  executed  P*®**  in  bar. 
withont  any  good  or  valuable  consideration:"  2.  a  spe- 
oiml  plea,  averring,  in  substance,  that  Marshall  sold  to 
Peck  and  to  James  Graves,  a  share  in  the  stock  of  "a 
^Ttjipa^ed  inventim^  for  manufacturing  hemp,  which  he  in-* 
77 
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Fait  Term     duced  them,  by  ^^fa^  representations^^  as  to  its  utility  nni 
18  3  3.        probable  results,  to  believe  to  be  of  immense  value;  that 
j^^^^^l      the  covenant  was  given  in  consideration  of  a  part  of 
^s.  Peck's  half  of  the  price  for  the  share,  and  for  no  other 

_Pf2tJ^ —  consideration;  and  that,   afterwards,  a  full  experiment 
resulted  in  proving  that  the  <  invention  and  stock''  were 
of  no  value  whatsoever. 
Decuiionsof  the    '  The  court  overruled  the  demurrer  to  the  declaration, 
circuit  courts  ^j^j  ^jg^  overruled  demurrers  to  the  pleas;  and  thereup- 
on, issues  were  concluded  on  the  pleas,  and  verdict  and 
judgment  were  rendered  in  bar  of  the  action. 
4ii68tioii8  here.       T WO  .questions  are  presented  by  the  record:     Ftrsf,  is 
the  declaration  good?     Second^  did  the  circuit  court  err 
in  instructing  the  jury? 
A  note,  or  other       First.     Mary  Oilman  aiid  John  Peck  were  not  joint 
contract,  eigned  covenantors.  *    She  was  no  party  to  his  covenant.     She 
and  a  gaarantee  did  not  undertake  as  an  ordinary  surety.     She  did  not, 
^^Der^rauu^!  as  a  co-party,  covenant  to  pay  the  money  which  he  un- 
annezed  there-  dertook  to  pay,  or  OS  he  agreed  to  pay  it.     His  covenant 
by'anoSiw^-  ^^  Single,  and  binding  on  himself  alone.     She  did  not 
son,  are  sepa^  covenant  id  pay  Commonwealth's  notes  on  the  days 
J^^oiTwhich  no  Stipulated  bv  him;  but  agreed  only  to  be  responsible  for 
ioint  action  Mn  h^g  defalcation.     A  gnarrantee  imports,  ex  vi  termini^  a 
•  collateral  undertaking.'    It  is,  though  a  concurrent,  only 
an  accessary  agreement,  distinct  from  a  principal  con- 
tract of  which  it  assures  performance  by  the  primary 
undertaker,  or  indemnity  for  his  failure  to   perform. 
The  two  agreements,  thousfh  separate  and  distinct,  are 
usuaTIv  commensurable  and  simultaneous.    But  there  can 
be  no  breach  of  the  guarantee  until  after  a  non-perform- 
ance of  the  principal  agreement*     Mrs.  Oilman's  cov- 
enant is  as  distinct  from  Peck's  as  it  would  have  been 
had  they  been  written  on  different  papers,  or  sisfned  and 
delivered  at  different  times.     He  could  not  be  sued  on 
Iter  covenant  of  guarantee.      She  cannot  be  sued  upon 
his.   The  two  agreements  cannot  be  so  blended  as  to  con- 
stitute but  one^  binding  equally  and   alike  on  her  and 
him.     They  are  not  identical,  and,  therefore,  cannot  be 
joint.  1    Wheatnn^s  Seltoyn,   35;  Leonard  vs.  Vridenbwgkj 
8  John.  29;  Ely  vs.  Bibb,  4  J.  J.  Mar.  71 .     The  guaran- 
tee is  an  entire  and  individual  agreement,  not  a  constit- 
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uent  part  of  Peck's  contract,  though  it  may  be  deemed  Fall  Term 

a  ^^ArancA"  from  it.     Each  is  sole  and  complete  by  iiulf;  i  S38. 

and  there  could  not  have  been  a  simultaneous  breach  of  Marshall 

both.     A  joint  action  cannot,  therefore,  be  maintained  ^• 

agtiinst  Peck  ami  Gihnan.   She  did  not  undertake  to  pay;  ^ — 


but  only  covenanted  that  he  would  punctually  do  what 
he  had  undertaken.  She  can  be  sued  on  her  guarantee 
only,  and  he  upon  his  aeparate  covenant. 

Wherefore,  it  seems  to  this  court,  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  declaration. 

If  the  special  plea  should  be  deemed  a  plea  of  failure  A  plea  of  a /ai- 
of  consideration,  it  would  not  be  good,  because,  as  the  ration woidd not 

consideration  was  executed,  if  any  binding  consideration  ^  ««>o<i  when 

■    .      i.  I  i.  .1  .  1        1*    I       ^"^    considera^ 

ever  existed,  il  did  not  fail  in  consequence  mereiy  of  the  tion  (racb'  arit 

unproductiveness  of  the  stock.     But,  as  thefacts  alleged  "^j)  ^^  exm- 

in  that  plea  were  substantially  proved,  and  there  was  an 

issue  on  the  general  plea  of  ^no  consideration,^^  whether 

or  not  the  proof  authorized  the  deduction  that  there  had 

been  no  consideration,  is  the  only  material  enquiry. 

The  circuit  court  instructed  the  }ury  that,  if  they  be-  instmctiQn. 

lieved,  that  the  sale  of  the  share  in  the  invention  was  the 

only  consideration  of  the.  note,  and  that  the  invention 

was  of  no  value,  they  should  find  for  the  defendants. 

The  instruction  left  the  jury  free  to  enquire  whether 
there  was  any  other  consideration  than  the  sale  of  a 
share  in  the  invention,  and  consequently,  this  court  need 
not  determine  whethier  the  prooi  shewed  that  an  interest 
in  machinery,  or  any  other  thing,  formed  a  part  of  th^ 
consideration. 

Neither  of  the  pleas  imputes  fraud.  The  simple  alie-  False  represeor 
gation  that  Marshall  made /a&c  representations  as  to  the  JSltl*^ «»  u>  tho 
value  of  the  invention,  does  not  amount  to  an  imputation  value  or  ii  com- 
of  fraud:  Simplex  commendatio  non  obligaL  A  false  aiiir-  ^^  ^tVrlSiat 
mation,  respecting  a  matter  (such  as  value)  which  Peck  ^^  ^nyw  ««> 

.      >  .  /.  .    .         /•       f  .        ir    I  ^  •  aacertaui  by  or- 

had  an  opportumty  of  ascertatmng  for  Utmse^y  by  ordinary  djnary  vigikuice 
vigilance  or  by  enquiry^  could,  per  «e,  have  no  eflfect  on  n^j^J^^J;?^'^^. 
the  legal  rights  of  the  contracting  parties,  even  had  such  seiier  to  un/ie- 
affirmation  been  made  with  an  intention  to  deceive.     In  «^  A»biiity 
such  a  case,  ^'^caveat  emplor*^  would  effectually  operate. 

It  appears  that,  prior  to  Peck's  purchase,  the  stock- 
holders had  made  some  experiments  with  imperfect  ma- 
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Fall  Term    cbinery,  which  encouraged  them,  or  some  of  them,  to 
^®"*      entertain  an  opinion,  that  the  in  vent  ioiv  would  prove  to 
be  of  great  utility;  that  Marshall  expressed  an  extrava- 
gant opinion  of  its  value  to  Pecli;  that  specimens  of  some 
of  the  experimental  fabrics   were  exhibited,   and  that 
.  Feck  had  seen  the  machinery  in  operation,  and  examin- 
'  ed  it  before  he  closed  the  negotiation  for  the  purchase, 
or  rather  before  he  ratified  an  initiative  contract,  which 
had  been  made  for  him  in  his  absence. 
.  Wherefore,  whether  we  consider  the  special  plea,  or 
tlie  proof,  neither  the  erroneousness  of  Marshall's  opin- 
ion, nor  the  falsehood  of  liis  affirmation,  as  to  valut  nun- 
ly,  can  be  deemed  material.     See  1   fVheaton^a  Sthn/ny 
484;  Bayly  vs.  JiferrUlj  Cro.  Ja.  386.     Perry  vs.  Joron, 
IstMmson^s  Reports,  129;  Bayard  vs,  MakontyZ  lb.  50; 
Holden  vs.  Datdn,  4    lb,  421;  Dams  vs.  Meeker ^  5  /t. 
354;  Sands  vs.  Toybr,  lb.  395;  2  Com.  on  Con.  265. 
Proof  of  fread      And  if  there  hod  been  vitiating  fraud,  as  neither  of  the 
wK^Th^e  *ii  P'®^  charges  such  fraud,  proof  of  facU  tending  to  es- 
Do  plM  Chun*  tablish  it   would  have   been   inadmissible.      Ikwis  vs. 
ingfrwd.  Young,  \  Man.  S84. 

J"  ^^  a'^^  .  As,  then,  the  only  issue  was,  whetlier  or  not  there  was 
there  is,  in  gen-  any  valuable  consideration,  the- instruction  of  the  cir- 
ST^wmi^^of  ^"'^  *^^"'**  cannot  be  objected  to,  unless  its  principle  be 
flonndnesa^qoal-  false;  or,  in  Other  words,  unless  the  court  erred  in  as- 
sLm'  ^^°prZ  suming,  as  it  did  in  the  instruction,  that,  if  the  ''stock 
viiioM,  medi-  or  invention"  was,  in  fact,  of  no  value,  there  was  no 
by  0ainpie»  i^  binding  consideration  for  the  covenant.    As  already  sug- 

aceptions.  gested,  we  shall  consider  the  instruction,  as  thus  sUted^ 
There  u  an  im-      .,,      \  .  .  ...  i.    ^  . 

plied  warranty  Without  enquiring  whether  there  was  proof  of  any  other 

in  all  «ile«  that  consideration. 

what  IS  aold  ex-  .    ,  - 

iBt«-wmi8ceptibie      In  the  Opinion  of  this  court,  the  assumption  in  the  in- 
ft^r^iS^e  «*"»ction,  whether  it  be  considered  in  the  abstract,  or  in 
•eMor  (if  inpog.  reference  to  the  proof,  was  erroneous. 
r^di^6;thAt!l      "^^^^  ^i^il  1a^  maxim— that  a  sound  price  draws  after 
Begotiahb  note  it  the  implication  of  a  warranty  that  the  tiling  for  which 

■old,  u  genu-  ..  .  .      ^  .  .... 

ine,  Iftfaereiaa  1^  ^&8  given  IS  also  sound  Or  Valuable — lias  never,  since 

S^SlLiTpSiS  ^^  ''^^^  ^  ^^^  Mansfield,  been  admitted  to  be  a  doc- 
the    oonsidera-  trine  of  the  common  li^w. 

i^^!tek!  /^<^^ding  to  the  principles  of  the  common  law,  there 
byaafunpeit.  '  is  no  implied  warranty  of  soundness,  quality,  or  polue — 
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except  in  a  few  classes  of  contracts  wluch  are  regulated 
by  peculiar  reasons  of  policy;  such,  for  example,  as  sales 
of  provisions  or  medicines,  and  sales  by  sample.  (See 
the  cases,  supra.) 

Whenever  it  is  ascertained  that  there  wAs  no  valuable  . 
consideration  for  a  sale,  or  that  the  consideration  had 
failed,  indebitatus  assumpsit  may  be  maintained  for  any 
money  which  had  been  paid  on  the  contract  to  the  ven- 
dor. See  2  Cam.  on  Can,  from  page  51  to  page  83  inclu- 
sive, and  the  cases  therein  cited.  - 

But  we  have  not  seen  any  case  in  which,  without  either 
.  fraud  or  warranty,  express  or  implied,  such  an  action 
was  maintained  upon  the  ground  that  the  thing  for 
which  the  money  had  been  paid,  was  in  fact  of  no  val- 
ue. There  must  be  an  actual  subject  matter,  legally  sus- 
ceptible of  being  sold;  and  generally  there  is  an  implied 
warranty  that  the  Subject  of  the  contract  has  existence. 
If  the  vendor  be  in  possession  at  the  sale,  a  warranty  of 
title  or  right  to  sell  will  be  also  implied;  and  in  sales  of 
nego^able  paper,  there  is  an  implied  warranty  that  the 
paper  is  genuine.  Markk  vs.  Hatfield^  2  Johnson^s  Repls.^ 
459;  Brud  vs.  Caah  et  ah  15  lb,  241.  But  the  valut  of 
the  thing  sold,  whatever  it  may  be,  depending,  as  it  al- 
ways must,  upon  accident  and  opinion,  is  contingent  and 
speculative;  and  the  simple  act  of  selling  will  not  render 
the  vendor  responsible  for  the  value  of  that  which  he 
sold  and  had  a  right  to  sell.  It  is  not  the  actual  value^ 
but  the  prospect  of  ^ain  to  the  buyer  and  of  correspon- 
dent loss  to  the  seller,  that  forms  the  essence  of  the  true 
consideration  of  a  contract  of  sale,  without  warranty, 
of  a  proper  subject  matter  of  contract  which  the  seller 
has  a  right  to  sell,  and  which  may  k,  and  is  deemed  to  be^ 
of  same  value  at  the  date  of  the  contract.  Thus,  if  the  owner 
6f  a  promissory  note  sell  it  (in  good  faith,)  without  ei- 
ther an  assignment  or  an  express  warranty,  he  may  re- 
cover the  promised  price,  even  though  the  obligor  was 
insolvent,  aoii  the  note  was  not,  in  truth,  worth  one  cent. 
TripUit  vs.  HoUy,  4  LUuWs  Reps.,  130;  Clark  vs.  Mun- 
delly  1  Sdtt,  124;  Bank  of  England  vs.  JSTeu^nanl  L'd. 
Raym,  442;  Hartop  vs.  Hoare^  3  Jitk.  60;  Breed  vs.'  Cook 
et  alj  supra,  1  Com,  an  Can.  \4,     In  such  a  case;  as  the 
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note  might  have  been  valuable',  and  so  seemed  to  be,  amt 
as  its  value  was  uncertain,  the  prospeat  or  chance  t>f  its 
productiveness  was  a  sufficient  consideration  in  fact  aod 
in  law;  because,  under  such  circumstances,  the  note 
-  should  be  deemed  to  have  been  of  some  adveniiiiaus  or 
vendible  value  to  the  owner,  though  it  was  i^eneards 
found  to  have  been  of  no  irUrindc  value;  and,  therefore, 
he  should  not  be  deprived  of  the  right  to  make  what  be 
could  out  of  it,  by  selling  it,  whilst  he  considered  it  of 
any  value  whatever. 

The  vendor  of  a  horse,  without  warranty  or  fraud, 
will  not  tje  responsible  to  the  vendee,  even  though  the 
horse  was  so  diseased  at  the  date  of  the  sale  as  not  to 
have  been  worth  any  thing. 

A  vendor  of  bank  stock  would  surely  not  be  legally 
liable  to  the  buyer,  merely  tecause  subsequent  disclo- 
sures prove  that,  at  the  time  of  the  sale,  the  stock  was 
worth'notliing;  unless  he  had  been  guilty  of  some  fraud- 
'  ulent  suggestion,  or  suppression  of  a  material  fact,  re- 
specting which  it  was  hris  duty  to  make  a  frank  and  true 
communication. 

And  wc  presume  that,  even  in  the  days  of  South  Sea 
visions,  a  bmia  fide  vendor  of  stock  in  the'  memorable 
South  Sea  Company,  could  not  have  been  legally  pre- 
cluded from  recovering  the  promised  price,  upon  proof 
merely  that  the  whole  scheme  was  afterwards  blown  up 
as  an  empty  bubble,  and  that,  therefore,  the  stock  was 
not  worth  a  cent  at  the  date  of  the  sale.  Such  stock  ac- 
tually existed,  was  vendible,  and  was  sold  to  the  ruin  of 
many  vigilant  men,  all  of  whom  were  voluntary  adveu. 
turers  in  an  unknown  ocean  of  speculation.  The  vision- 
ary prospect  of  amassing  mammoth  fortunes  operated  as 
a  powerful  incentive,  and  the  illusion  was  exposed,  only 
by  an  explosion  that  shook  the  commercial  world.  But 
opinion  imparted  to  the  South  Sea  stock  a  fictitious  val- 
ue, inflated  by  the  very  oliscurity  and  remoteness  of  the 
scheme  of  operations,  greatly  beyond  the  limits  of  sober 
and  rational  calculation.  The  stock  was,  in  fact,  worth 
nothing,  and  the  whole  scheme,  magnificent  as  it  was, 
eventuated. as  an  abortion.  Nevertheless,  we  are  no^  ac- 
quainted with  any  authority,  or  principle  of  law,  which 
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Would  have  exonerated  a  purchaser  of  such  stock  from  Fall  Term 

Iiw  ohiigation  to  pay  the  price  stipulated  by  a  bona  fide  issa*  ^ 

contract  of  sale,  in  [^Exchange  •4/fcy,"  or  elsewhere.     As  Marshall 

there  was  such  stock,  a  sale  of  an  interest  in  it,  was  a  suf-  vs. 
ficient  lejjal  consideration,  when  both  buyer  and  seller 


acted  in  good  faith,  and  on  their  own  speculative  opin- 
ions, as  to  the  productiveness  of  the  stock  and  the  con- 
tingent value  of  an  interest  in  it. 

A  man's  intellect  is  his  best  property,  and  every  one  Antntitfnhonis 
has  a  natural  and  inviolable  right  to  appropriate  to  his  g^i^l^  ^^a^  °if 
own  use,  the  productions  of  his  own  industry  and  the  ^^t  h«a  been 
conceptions  of  his  own  genius.     What  is  such  an  origin-  faith,  as  such, 
a1  and  practical  conception,  as  to  be  entitled  to  the  de-  » »n  fiict  an  in- 
nomination  of  "an  mverUton,"  may  sometimes  be  an  ab-  ity  being  matter 
struse  metaphysical  question. ,  But  there  can  be  no  doubt  «f  opinion.  «>n- 
that  a  distinct  and  organized  mode  of  operation,  essentially  Iative,the  tnuii* 
differing  from  any  preexisting  contrivance,  in  adaptation  ^^.^  ^®  jj^ 
or  design,  and  which,  may  be  applied  to  any  useful  or  cient  considera^ 
practical  end,   shoul'd  be  deemed  an  invention   which  tte  contra^, for 
may  belong  to  the  projector;  may  be   valuable,   and,  the  price,  bow- 
therefore,   should  be  vendible.     Sound   policy  requires  woithleM    the 
that  such  things  should  be  fit  subjects  of  obligatory  con-  invention  may 
tract.      The  right  to  selPeven  the  chances  incident  to  an 
invention,  before  its  practical  utility  shall  have  been  ful- 
ly developed,  stimulates  the  inventive  energy,  and  may 
enable  genius  to  surmount  the  common  obstacles — want 
of  money,  and  want  of  friends,  and  to  consiHnmate  an 
important  design  Jby  means  derived  from  the  co-opera- 
tion of  others,  who  may  choose  to  expend  their  capital 
(whether  money  or  labor,)  for  the  prospect  of  advantage 
to  themselves  individually  or  society  generally.    To  pat- 
ronage and  success,  resulting  from  such  means,  mankind 
are,  in  no  small  degree,  indebted  for  some  of  the  most  . 
useful  achievements  of  genius:  for  example,  the  printing 
press;  the  magnetic  needle;  the  steam  engine;  the  discov- 
ery of  America— itself  a  new  world.     If  the  project  fail, 
the  projectors  lose  the  capital  expended  in  experiment- 
ing; if  U  succeed,  thty  gain,  and  perhaps  both  fortune 
and  fame.     Such  a  prospect  is  a  fair,  legitimate  and  val- 
uable consideration  for  the  expenditure  of  money,  of  la- 
bor,  or  of  talents. 
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Fall  Term        Whether,  in  this  case,  there  had  been  any  inveDtion, 

193S.      was  a  question  for  the  jary  to  decide,  and  which  was 

Mm-ihaU      ^^^  concluded  by  the  instruction  from  the  court.     If,.as 

VB-  the  facts  conduced  to  prove,  there  was  an  invention,  and 

-  Marshall  held  such  an  interest  in  it  as  that  virhich  be  sold 

thing  sold  aa  an  to  Peek,  and  made  the  sale  in  good  faith,  the  transfer  of 

inventioB    was  ^j^^i^  interest  to  Peck  was  a  legal  and  valuable  considers- 

10,  or  not,  isa     ,  ....■.-...  i 

proper  question  tion,  even  though  the  inutility  of  the  invention,  and  coa- 
for  Bjory.  sequent  unproductiveness  of  the  stock,  were  afterwards 

experimentally  ascertained.  If  the  invention  had  sac- 
ceeded,  according  to  the  sanguine,  but  delusive,  hopes 
of  the  parties^  and  had  yielded  to  Feck  a  fortune,  the 
gain  would  have  been  his:  the  correspondent  loss  Mar- 
shall's. Wherefore,  as  reciprocity  is  justice,  the  abor- 
tion should  result  to  Peck's  loss,  and  Marshall's  gain. 

If  there  was  a  thing  sold,  and  the  sale  was  uninfected 
with  fraud,  the  value  of  the  subject  matter  of  the  con- 
tract is  not  material  to  the  question  of  legal  liability. — 
There  was  a  cansideraHon,     What  a  chancellor  might  do» 
or  what  a  jury  might  be  allowed  to  do,  upon  a  thorough 
trial,  or  upon  a  difierent  issue,  this  court  cannot  know 
or  now  say.     But,  presented  as  the  case  is  by  this  record, 
it  seems  to  us,  that  the  circuit  court  erred  in  its  instruc- 
tion to  the  jury. 
Wbers  a  joi^      As  the  j  udgmeut  against  Marshall,  on  the  merits,  would 
m^  tevoij!  ^^  ^  separate  suit  against  either  of  the  covenantors,  it 
¥^  are  onlj  must  be  reversed,  although  he  committed  the  first  error 
^^^^y^'ot'  *n  bringing  a  joint  acUon. 

tain  an  enrone-  Wherefore,  the  judgment  of  the  circuit  court  is  rever- 
bv/tbKTmiiid  ^^i  ^^^  ^he  cause  remanded,  with  instructions  to  bus- 
preclnde  plain-  tain  the  demurrer  to  the  declaration. 

tin  m  'another 

tutt,  it  will  not  be  affirmed,  becaiae  of  hU  first  error  in  pleadiiig;  bat  will  be  r«vec8ed» 

and  remanded  for  new  proceedinp  commencing  with  that  first  error. 
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ABATEMENT,  AND  REVIVOR. 

1.  A  plea  ic  abatement.sn  chancery  does  not  have  the  effect  ofdismisting 

the  bill  absojatejy.     If  it  be  pleaded  in  abatement,  in  chancery,  ihat 

the  complainant  is  a  non-resident,  and  has  not  given  securiiv  for  costs, 

t     he  may  give  the  security,  nunc  pro  tunc,  and  avoid  the  enect  of  the 

,  plea.     HaMns  4*e.  vs.  SpiUer,  176. 

3.  That  the  defendant  in  a  writ  of  right  is  not  tenant  of  the  freehold,  is 

matter  of  abatement  only.     Sandere^  heirs  vs.  Bwkink,  411.      '    ^ 

3.  A  writ  of  right  abates  in  the  circuit  court  by  the  death  of  a  party,  and 

there  can  be  no  revivor.  But  an  appeal  or  writ  of  error,  prosecuted 
to  reverse  a  iudgment  on  a  writ  of  right,  and  abated  by  the  death  of  a 
party,  may  oe  revived  and  prosecut^  oy  his  legal  representative,  or 
by  a  co-party.     Sanders^  heirs  vs.  Bwkirk,  412. 

4.  If  two  or  more  persons  are  sued  jointly,  ex  contractu,  and  obtain  a  judg- 

ment in  bar,  and  for  their  costs — upon  which  a  writ  of  error  is  proAe^ 
euted,  if  one  of  them  dies,  (ihe  right  surviving,)  the  writ  of  error 
does  not  abate.    Marshall  vs.  Peck  and  GUman,  609. 

ACCORD  AND  SATISFACTION. 

1.  A  note  given  for  a  debt  secured  by  a  previous  similar  note,  which  had 
,     become  due,  is  no  satisfaction  of  the  debt.     But  if  the  parties  to  the 
new  note  are  different,  it  may  be  pleaded  as  an  accord  and  satisfactioih- 
Letcher  vs.  Bank  of  the  Commonwealth,  84. 

ACKNOWLEDGMENT  OP  DEEDS, 

See  Conveyances,  30,  31. 
ACTION. 

1.  An  action  maybe  maintained  against  a  corporation,  upon  a  liability  ion- 
posed  by  the  statute  by  which  it  is  established,  or  which  results,  by 
implication  of  law,  from  its  acts,  or  upon  a  judgment.  BUmehard  V8» 
MaysvUle  and  Lexington  Turnpike  Vompany,.  87. 
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ACTION. 

3.  Debt  18  the  appropriate  action  to  recover  of  a  corporation,  the  damaseTi 
allowed  by  a  jury,  accoi^ding  to  laiw,  to  the  owner,  whose  land  baa 
been  taken  for  the  road  of  a  corporation.  Blanehard  vs.  Maymnlie 
and  Lexington  ISimpike  Company,  91. 

3.  Assumpsit  will  not  lie  against  an  agent,  who  received  the  money  to 

which  a  stranger  was  entitled,  and  without  knowing  of  the  stranger^s 
right,  paid  it  over  to  his  principal — for  the  law  will  not  imply  a  from- 
ise  to  pay,  where  there  was  no  knowledge  of  the  right  to  receive.— 
Pool  vs.  Adkiuon  etal,\\l, 

4.  Detinue  may  be  maintained  against  a  defendant  who  has  had  possession 

of  the  chattel  sued  for,  but  has  parted  with  the  possession  (without 
being  divested  of  it  by  authority  of  law,)  6e/ore  the  date  of  the  imf« 
Poo/ vs.  Adkisson  et  al.  118. 

5.  Trespass^  trover,  or  detinue^  will  He  against  him  who  carries  away  and 

sells  the  property  of  another  without  his  assent.     Pool  va.  Adlnsson 
etal.  131. 

6.  Jissumpsit  lies  against  the  owners  of  a  8tea6i  boat  in  favor  of  the  injur- 

ed party,  for  a  breach  of  a  contract  of  aflreightment  made  by  the  mas- 
ter. Trespass  on  the  case,  for  damages  resulting  from  a  breach  of  du- 
tv.  Bell  et  als.  vs.  Wood,  147. 

7.  The  owner  of  the  goods  has  the  right  of  action,  in  form,  ex  deUeto,  or 

ex  contractu,  as  the  case  may  be.    Und,  147. 

8.  When  a  judgment  has  been  recovered  against  a  party  to  a  bill  of  exchange, 

or  note,  no  other  action  can  be  maintained  against  the  same  party  on  the 
same  bill  or  note,  if  one  under  a  subsequent  liability  (as  indorser,) 
on  such  bill  or  note,  pays  it,  his  remedy,  against  the  party  who  had 
been  sued,  is  mi  the  implied  assumvsit,  or  by  taking  ttie  control  and 
nse  of  the'judgroent.  Clark  vs.  SernHng,  886. 
d.  The  right  to  have  an  erroneous  judgment  revised  and  corrected,  never 
dies  with  the  party,  but  survives  to  his  representative,  notwithstand- 
ing the  cause  of  action  upon  which  the  judgment  was  rendered,  woukl 
not  have  survived.  Sanders*  heirs  vs.  Buskirk,  413. ' 
'See  Dower,  6 — Conse<[uential  damages,  1,  3. — Jaint  and  several  under- 
takings and  liabilities,  1,  3,  6. — Pleas  and  Pleading,  7,  8. 

ADVANCEMENT. 

1.  Advancements  in  slaves  are  not  to  be  brought  into  hotchpot  in  the  dis- 
tribution of  personalty y  nor  vice  versa.  But  advancements  in  land,  or 
slaves,  or  both,  should  be  broug-ht  into  hotchpot  in  the  division  of  ei- 
ther, or  both.     Stone^s  reps,  vs.  Halley,  198. 

3.  Distributee  may  waive  his  right  to  distribution,  and  retain  his  advance- 
ment.    Stone^sreps.  v'8\  Halley,  199. 

8.  A  testatrix,  in  making  a  bequest  to  her  son",  used  language  showing  her 
expectation,  and  reason  for  ihe  bequest,  to  be,  that  an  advancement 
made  by  her  husband  to  the  son,  would  be  brought  into  hotchpot: 
held,  that,  he  could  not  claim  ihe  legacy  andretain  the  advancement 
too.  Stone^s  reps.  vs.  Halley,  199. 

AFFIDAVIT. 

See  Negroes,  6. 
AGENTS. 

1.  A  power  of  attorney  authorizing  the  agent  to  sell,  vests  no  title  in  bin. 
Beaty  vs.  Judy  4*c.  103. 

3.  Any  person  who  has  had  the  possession  of,  and  has  sold,  used,  or  de- 
tained, the  property  of  another— either  for  himself,  or  as  the  agent,  or 
€tervant,  of  a  stronger— is  liable  (in  detinue)  to  the  true  owner,.for  ths 
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AGENTS. 

propertv,  or  its  value — whether  henvas,  or  was  not,  copusant  of  the 
TYght  of  the  true  owner — and  whether  he  had,  or  had  not,  parted  with 
the  possession  before  the  suit.  Pool  vs.  Mkision  et  dl.  111. — Difier- 
ent  opinion,  andarf^innent,  of  Judg^e  Underwood,  131 — 14!2. 

5.  The  authority  of  an  agent  can  never  exceed  that  of  the  principal.     No 

one  can  c^>nfer  upon  another  a  power  which  he  does  not  hiinseif  pos- 
sess; or  authorize  an(»ther  to  act  illegally.  Whoever,  being  of  tgal 
discretion,  acts  tortiouslyy  or  intermeddles  with  the  property  of  anoth* 
er  without  his  assent,  or  the  authority  of  law,  is  personally  resp^tcsible^ 
to  the  injured  party: — and  the  fact  that  it  was  done  a«  the  agent,  or 
by  the  request  or  command,  of  a  third  person,  will  not  excuse.  Pool 
vs.  Mkuson  et  al.  112. — Judge  Underwood  dissents,  on  the  laltex 
branch  of  the  proposition,  131 — 143. 

4,  Purchaser  of  a  chattel,  from  one  in  possession,  who  had  no  title,  nor 
authority  to  sell,  is  responsible  for  the  value,  to  the  true  owner.  Pool 
vs.  AdktMson  et  aL  1 1 5. 

.^.  An  agent,  who  sells  a  chattel  for  one  who  had  no  right  to  it,  and  is  made 
responsible  to  the  owner,  musi  look  lo  his  employer,  for  indemnity. 
Pool  vs.  AdkiiBon  et  al,  115. 

6.  Assumpsit  will  not  lie  against  an  agent,  who  received  the  money  to 

which  a  stranger  was  entitled,  and  without  knowing  of  the  stranger's 
right,  paid  it  over  to  his  prtnefpal — for  the  law  will  not  iwply  aprom^ 
ise  to  pay,  where  there  was  no  knowledge  of  tiie  right  to  receive. 
Pool  v».  Mkiason et  al.  in . 

7.  Master  of  a  steam  boat,  his  contracts—See  Contracts,  10,  II,  IS. 

8.  Statement  of  an  agent,  after  the  transaction,  not  evidence  against  his 

constituent.    See  Evidence  19,  or  Davis  vs.  fVhitesides,  177. 

9.  Commissioner  selling  more  land  than  he  was  authorized  by  the  order  to 

sell.     See  Sales  3,  or  Blakey  vs.  Abert,  185. 

10.  A  deed  transmitted-  from  abroad  to  an  agent  m  the  county  where  the 
land  lies,  to  be  there  recorded,  takes  effect,  by  delivery,  as  soon  as  it 
is  lodged  in  the  clerk's  office— the  assent  of  the  agent  to  its  being  re- 
corded, not  being  essential.    Daniel  vs.  Bratton  et  ah.  310, 

11.  If  an  agent  sign  his  own  name,  with  deseriptio  personis  added,  (as  J. 
T.  J.  attorney  in  fact  for  J.  J.)  to  a  bond  for  a  conveyance:  though  this 
is  but  the  bond  of  the  agent,  yet,  if  he  was  authorized  to  bind  the 
principal,  the  latter  may  be  held,  in  equity^  to  a  specifip  execution. 
Johmofi  ^e.  vs.  IV.  Johnson^s  heirs  «$*c.  368. 

13.  It  is  the  duty  of  an  agent  to  inform  his  principal  of  his  proceedings. — 
One  receives  land  warrants,  a  moiety  of  which  is  assigned  to  him,  to 
locate  them  on  shares,  and  sell  the  land:  having  done  so,  he  should 
inform  the  party  who  furnished  the  warrants;  and  if,  without  giving 
that  information,  he  buys  the  other  half  of  the  warrants  for  less  than 
the  value  of  the  land,  he  shall,  nevertheless,  account  for  its  full  vahic 
at  the  time  he  sold  it.     Taylor  vs.  Knox^s  Ex'ors.  395. 

13.  If  the  vendee  of  land  loses  it,  he  may  recover  of  his  vendor,  the  nom- 
inal amount  of  the  consideration,  although  it  was  paid  in  property  at 
an  exorbitant  price — But  this  rule  does  not  apply  to  an  agent  who  by 
taking  property  in  payment,  on  his  own  account,  sells  the  land  of  his 
principal  at  a  high  price:  he  shall  account  only  for  the  fair  cash  value  ot 
the  land,  with  interest  from  the  time  of  the  sale.  Taylor  vs.  Knox^s. 
Ex'ors.  396. 

14.  An  agent  is  entitled  to  interest  on  advances  made,  in  transacting  the 
business  of  the  principal.     Taylor  vs.  Knox^s  Ex*ors.  399. 

15.  The  advances,  commissions  and  charges  of  an  agent  making  sales, 
should  be  deducted  from  the  proceeds—decree  for  the  balance.  Toijf- 
Tor  V9.  Kn9x>9  Ik>>or8.  399.   Sea  Interest^  6. 
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AGREEMENT. 

1.  An  agreement,  to  warve  a  defence  contained  in  an  answer,  made  nader  the 
mistaken  idea  that  the  adverse. party  conceded  an  equivalent,  wad  pro- 
perly set  aside  bv  the  chancellor,  upon  the  hearing.  Todd  and  others 
vs.  IVheeUr  and  othert,  401. 

AMENDMENT. 

1.  After  judgment  reversed  and  cause  remanded,  the  pfantifT  may  obtain 
leave  to  amend  his  declaration,  so  as  to  conform  to  the  proof.  Cain 
et  al.  vs.  Flynny  144. 

ANSWER  IN  CHANCERY. 

See  Praeiiee  in  Ckancety,  6,  10,  3S,  ^,  36,  85,  37,  99,  40.      Praciice  in 
amis  at  Law,  SI. 

APPEAL. 

1.  An  appeal  should  not  be  dismissed  for  a  defect  in  the  appeal  bond,  provided 
the  appellant  will  forthwith  give  a  new  and  sufficient  bond.  Bales  vs. 
Cawrtney^s  Adm^r,  145. 

S.  New  bond  may  be  given  repeatedly — whenever  the  existing  bond  is  de- 
clared defective.     Rid,  145.  • 

3.  Clerk's  duty  to  prepare  an  appeal  bond — party  should  not  be  prejudiced 

by  his  error.    Bates  vs.  Courtney^ s  Admr.  145. 

4.  Any  one  of  several  against  whom  a  decree,  or  judgment,  is  rend«>red, 

niay  appeal.  Such  appeal  brings  up  the  whole  case,  and  the  appellant 
is  liable  for  the  whole,  by  his  appeal  bcmd.  Otherwise  in  a  Writ  of 
Error — See  that  title,  1.  VoAnton  4*c.  vs.  W.  Johnson's  heirs  ^e.  366. 

5.  No  appeal  lies  on  an  order  discharging  a  party,  who  was  bound  to  keep 

the  p^ace,  appears,  and  is^  discharged  without  further  security.  Com-- 
manweatth  vs.  Oldham,  46d. 

6.  An  appeal  granted,  becomes  a  nollity  upon  a  failure  to  give  the  appeal 

bond  as  required;  and  will  not  be  considered  in  this  court.  WiixUffe 
vs.  Clay,  589. 

ARBITRA !  ION  AND  AWARD. 

1.  Two  suits  were  referred  to  arbitrators;  by  a  subsequent  order,  in  terms 
embracing  only  one  of  the  suits,  one  of  the  arbitrators  was  superseded; 
the  substitute  and  his  colleague  returned  an  award  on  both  suits:  held 
that  the  award  was  invalid,  as  but  one  suit  was  referred  to  these  arbi- 
trators.    Grimes  vs.  Orimes,  334. 

3.  An  agreement  of  reference  (under  the  statute)  must  state  the  dispute, 
or  suit,  referred:  and  the  power  of  the  arbitrators  is  restricted  to  the 
matters  included  in  the  statement.     Chimes  vs.  Grimes,  SS4. 

3.  Extraneous  evidence  is  not  admissible  to  shew  what  the  parties  agreed  to 

refer;  it  should  appear  by  the  record.     Grimes  vs.  Grimes,  234. 

4.  An  award  most  be  final,  certain  and  conclusive,  or  it  may  be  set  aside. 

CoghiU  et  al.  vs.  Hord,  351. 

5.  Award,  that  a  party  shall  have  land  secured  to  him,  or  have  its  value  in 

money,  at  his  election:  this  is  not  certain  and  final.  The  time  in 
which  to  make  the  election  should  have  been  limited,  and  the  value  oi 
the  land  in  money,  ascertained.     Coghillet  al.  vs.  Hord,  351. 

6.  An  award  that  leaves  any  thing  for  future  adjustment,  (otherwise  than 

by  computation  or  measurement)  cannot  be  sustained.  CoghsU  et  al. 
«t.  Hord,  351. 

7.  Several  claims  being  referred,  by  a  general  submission,  an  award  for 

plaintiff*  for  one  or  more,  silent  as  to  the  others,  will  be  taken  to  be 
against  him,  as  to  the  latter.    M^lemanU  Ex^ors.  vs.  Engleman,  439. 
See  Evidence,  30. 

ARGUMEN  r  OF  COUNSEL. 

Of  the  right  to  open  and  conclude — See  Practice  in  Suits  ai  Law,  34. 
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ASSETS. 

See  Executor  and  Admim$trator,  1,  S,  9,  15. 
ASSIGNMENT. 

1.  If  the  holder  of  an  endorsed  note  fail  to  use  all  and  each  of  the  ordinary 
remedies,  direct  or  collateral,  to  coerce  payment  from  the  maker,  the 
endorsers  will  be  exonerated ;  and  althoughtbe  holder  afterwards  obtain 
payment  frtnn  hiH  immediate  assignor,  the  latter,  nevertheless,  loses 
his  ri^ht  against  his  assignor,  by  the  laches  of  the  bolder.  Johnson 
vs.  Lewis,  182.  ' 

'  2.  "Due  diligence"  in  pursuing  a  principal  obligor,  for  the  recovery  of  the 
debt,  bt^fore  having  recourse  to  the  assignor,  or  endorjser,  is. a  question 
of  law.     Johnson  vs.  Lewis,  183. 

.1.  If  the  holder  of  an  assigned  obligation  attempts  to  pursue  the  obligor  to  . 
ins  >lvency,  and  in  the  course  of  the  proceeding,  an  officer  so  conducts 
as  t)  render  himself  liable  for  the  debt,  the  holder  of  the  obligation 
must  avail  himself  of  his  rights  against  the  officer,  before  the  assignor 
will  be  responsible.     Johnson  vs.  Lewis,  184. 

4.  The  defendant,  in  an  action  upon  an  assigned  writing,  cannot  require 

proof  of  the  aasfgnraenf ,  without  an  oath  that  he  believes  it  is  forged; 
and  his  pt^a,  having  that  effect,  may  be  rejected,  for  want  of  the  oath. 
Jones  vs.  Cromwell,  385. 

5.  If  the  want  of  a  sufficient  assignment  is  reti^  on,  the  defendant  should 

crave  «)yerof  the  writing  and  assignmnent;  and  if  none  be  shown,  the 
plaintiff  fails;  if  an  insufficient  one,  it  is  ground  of  demurrer.  Jones 
vs.  Cromwell,  385. 

6.  One  bound  to  convey  land  may  be  exonerated,  by  an  agreement  to  re- 

scind, or  by  a  decree  and  sale  of  the  land  to  pay  the  consideration. 
But  no  such  proceeding  after  he  has  notice  of  the  assignment  of  his 
bond,  will  affect  the  assignee's  rights,     J^cDonald  vs.  Ford,  466. 

7.  The  plea  of  a  covenantor  sued'  by  an  assignee,  must  show  the  facta 

pieaded  occurred  before  notice  'of  the  assignment.  McDonald  vs. 
Ford,  465. 

8.  A  writing  containing  mutual  covenants  is  not  assignable  bv  law,  and  the 

transfer  passes  only  the  equitable  right.     fVickliffe  vs.  Clay^  594. 
See  Parties  to  suits  in  Chancery,  12,  13. 

ASSUMPSIT. 

See  Action,  8,  B,  8.— Paymenf,  b,— Evidence,  ^9. ^Judgment,  2. 

ATTACHMENT— o/ a  dcfctor'scAow  inaction. 
See  Fraud,  18. 

ATTORNEY  AT  LAW. 

Attorney  for  the  Commonwealth — See  the  next  title. 

1.  The  attorney  who  recovered  the  judgment  may  receive  the  mpney  ;  and 

and  the  sheriff  will  be  justified  in  paying  it  to  him.     Canterberry  vs. 
'   Commonweath,  for  ^c.  416. 

2.  If  the  creditor  reside  not  in  the  county,  the  sheriff,  (though  he  ma^pay 

it  to  the  attorney,)  is  not  bound  to  pay  it  to  anyone  who  does  not  pro- 
duce an  authority  in  writing  from  the  creditor,  for  receiving  it.  Ilnd, 
416. 
5.  Contracts  between  attorneys  and  their  clients,  are  viewed  with  suB|)icion; 
and  conveyances  between  them  have  been  set  aside,  upon  the  idea  that 
the  lawyers  might,  and  probably  did,  take  advantage  of  their  situation 
to  procure  them.  Contracts  made  after  the  lawyer's  services  are  com- 
pleted, are  not  liable  to  this  objection.  Nor  should  the  chancellor  in- 
lerfere,  in  any  case,  unless  it  appears  that  the  lawyer  has,  in  some  way, 
taken  an  undue  advantage  of  bis  station,  or  influence,  in  making  the 
bargain.     Bibb  v«.  Smith  ^e.  582. 
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ATTORN'^Y  FOR  THE  COMMONWEALTH. 

1.  Case  of  two  parties  claiming  the  office  of  Commonwealth's  Attorney. — 
Bruce  v«.  Fox^  447. 

3.  The  court  of  appeals  has  jarisdictioo  to  revise  the  jadgment  of  the  cir- 
cuit court,  u{)oQ  the  motion  of  a  party,  asserting  his  appointment  to 
the  office  of  attorney  for  the  Common  weal  th,*and  moving  for  leave  to 
take  the  oaths  of  office,  and  enter  upon  the  duties.  Brueevs.  Fox,  448. 

3.  A  Commonwealth's  attorney,  duly  appointed,  has  a  right  to  hold  his  of* 
fice  during  good  behavior  and  the  continoanee  of  his  office.    Bruce  vs. 
Fox,  453. 
See  Office  and  Officer,  1,  2,  8. 

BAILMENT. 

1.  Ji  bona  fide  bailee  in  posscMnont  may  not  be  liable  without  a  demand 
and  refusal;   but  the  liability  would 'result  from  any  appropriation  of 
the  thing  bailed,  toriiow,  in  taw,  in  regard  to  the  owner.    Fool  vs. 
^dkUton  et  al,  117. 
Sec  Innkeeper,  1. 

BANK  NOTE  CONTRACTS  AND  LIABILITIES. 

1.  A  creditor  having  agreed  to  take  commonwealth's  paper  for  his  specie 
debt,  and  the  debtor  having  failed  to  pay  (or  prove  a  tender,)  until  the 
paper  had  risen  in  value,  the  debtor  is  not  entitled,  in  equity,  to  any 
allowance  for  the  advance  in  the  price  of  the  paper;  nor  to  be  exempt 
from  the  accruing  interest  on  the  debt.     SkacKleford  vs.  Helm  4re.  S38. 

9,  The  act,  of  1837,  authorizing  judgments  for  the  nominal  amount  in  bank 
notes,  against  officers  who  have  collected  such  money,  and  failed  to  pay 
it  over,  does  not  apply  to  their  sureties;  the  recovery  in  a  suit  whera 
they  are  included,  can  be  only  for  the  value  of  the  paper  when  it  ought 
to  have  been  paid,  and  interest  on  it.  Canterberryys,  CommonwealtK^ 
418. 

3.  Where  the  recovery  is  in  specie,  for  a  debt  due  in  paper,  there  must  be 
evidence  of  the  value  of  the  paper,  or  the  verdict  cannot  be  sustained. 
Canterberry  vs.  Commonwealth,  419. 

BANK  OP  THE  COMMONWEALTH  OF  KENTUCKY. 

1.  Where  a  bank  discounts  a  note  for  the  purpose  of  renewing  a  former 
loan,  in  the  utual  toay,  the  negotiation  seems  to  be  equivalent  to  a  new 
loan,  and  an  independent  payment  of  the  old  debt — not  mereVv  giving- 
one  note  as  satisfaction  for  another.  Letcher  vs.  Bank  of  the  Commof^ 
wealth,  84. 
See  Mortgage,  1 . 

BANK  OF  KENTUCKY. 

See  BUU  of  Exchange,  1. 
BAR — by  former  decision. 

1.  A  junior  mortgagee,  made  party  to  the  bill  of  the  elder,  for  a  foreclosore, 

and  failing  to  defend,  will  be  barred.     Cooper  ^e.  vs.  Martin  ^e.  «7. 

2.  An  attempt  at  law,  to  plead  and  rely  on  matters  insufficient,  will  not  bar 
^  relief  in  equity  on  t  he  same  mattery.     Burchet  ^c,  vs.  Faulkner  jrc.  100. 

3.  The  dismissal  of  a  bill  absolutely,  by  a  court  which  had  no  jurisdiction  in 

the  case,  is  no  bar  to  another  suit.     Lamasler  vs.  Lair,  109, 

4.  A  judgment  in  an  action  at  law,  upon  a  covenant,  will  not  bar  a  suit  in 

chancery  for  the  specific  performance  of  a  stipulation  of  the  same  con- 
tract, to  convey  land,  where  it  is  made  manifest,  that  the  failure,  though 
assigned  amf^ng  other  breaches,  was  not  investigated,  nor  any  dama- 
ges assessed  therefor,  in  the  trial  at  law.  Givens  vs.  Peake,  225. 
8.  Proper  mode,  in  chancery,  of  setting  up  a  bar  by  former  decision,  is  by 
answer.     Givens  vs.  Pe<jce,  5^6. 
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\fiAR — hy  farmer  dedsion, 

6.  A  motion  to  set  aside  a  sale,  overruled,  wilt  Dot  preclude  a  party  frpra 

showing  that  the  sale  was  fraudulent  and  void,  upon  other  grounds, 
not  contained  in  the  notice,  nor  attempted  to  be  proved  on  the  trial  of 
the  motion.     Sanders'  heir%vs.  Btukirk,  411,  413. 

7.  Matters  which  have  been  tried  and  determined  at 'law,  cannot  be  re- 

heard in  chancery.     Price  ^e,  vs.  Boyd  ^c,  435. 

8.  The  dismissal  of  a  bill  framed  for  one  object,  e.  g*.  to  compel  one  of  the 

defendants  to  surrender  property  belonging  to  the  other — will  not  Imr 
another  suit,  on  the  same  equity,  framed  ior  a  different  object,  e.  g-^to 
subject  the  defendant's  ehoses  in  action.     Price  ^c,  vs.  Boyd  ^c.  436. 
See  Evidence,  SO,^Jirbitration  and  Awards  7. — Practice  tn  Chancery, 
99.  ^Practice  in  the  Court  of  Appeals y  31. 

BARON  AND  FEME. 

See  Husband  and  Wife. 
BASTARDY. 

1.  County  court  may  compel  the  father  of  a  bastard  child  to  give  bond  and 

security  for  its  maintenance, — But  has  no  power  to  render  judgment 
against  a  putative  father  without  a  trial,  and  p>-oof  of  the  charge;  or 
to  order  execution,  or  give  judgment,  for  the  instalments,  {before  bond 
forfeited,)  on  the  order  for  maintenance.     Wilson  vs.  Wilson,  98. 

2,  A  surety  in  ihe  recognisance  for  the  appearance  of  one  charged  as  th^ 

father  of  a  bastard,  incurs  no  liability  ror  its  maintenance — upon  failure 
of  the  principal  to  appear,  the  recognisance  is  forfeited,  as  to  him  and 
the  surety,  and  both  are  liable  for  the  penalty.     Wilson  vs.  Wilson,  98. 

BILL  OF  EXCEPTIONS. 

1.  Where  the  bill  of  exceptions  does  not.  exhibit  aU  the  proof,  this  court 

cannot  say  that  the  verdict  was  contrary  to  evidence.  Norton  et  al. 
vs.  Sanders  ^c,  14. 

2.  Exceptions  to  decisions  of  inferior  courts,  should  be  taken,  as  the  deci- 

sions, respectively,  are  rendered — though  the  right  being  reserved,  they 
may  be  written  out  and  signed  at  any  time  during  the  term.  Force  vs. 
Smith,  IS\. 

3.  But— If  a  bill  of  exceptions,  signed  aOer  the  trial,  uses  the  present  tense, 

("excepts")  implying  that  the  exception  is  then  first  taken,  still  if  it  be 
signed  without  objection  from  the  adverse  party,  it  will  be  presumed,  in 
the  appellate  court,  that  the  right  was  reserved.     Ibid,  151. 
See  Practice  in  the  Court  of  Appeals,  8. 

BILLS  OF  EXCHANGE. 

1.  The  assignment  of  a  note  to  the  Bank  of  Kentucky,  is  prima  fade  evi- 
dence of  its  having  been  discounted,  and  thereby  placed  on  the  looting 
of  a  bill  of  exchange.     Clark  vs.  Schwing,  334. 

3.  A  bill  of  exchange  is  a  aimple  contract,  and  the  liabilities  upon  it  may  be 
barred  in  five  years.     Clark  vs.  Sehwinfi^,  335. 

3.  Bills  of  exchange  and  endorsements  on  notes  are  not  within  the  act  of 
1819,  placing  certain  unsealed  writings  on  the  same  footing  with  those 
that  are  sealed;  and  actions  on  them  are  subject  to  the  bar  by  the  stats- 
ate  of  limitations.     Clark  vs.  Schwing,  336. 

BONDS. 

Clerk's  official  bond— See  Clerks  of  Courts,  1 1 . 

Bond,  of  an  Administrator — See  Executor  and  Administrator,  11. 

Bond,  gratuitouslv  given— See  Equity ,  10. 

Bonds  for  costs— See  Costs,  2,  15. 


Digiti-zed  by  VjjOOQIC 


624  1ND£X. 

BREACH  OF  GOOD  BEHAVIOR  IN  A  PUBLIC  OFFICES. 

See  Clerk*  of  Ceurls,  5  to  12  incliisive. 

BUILDINGS. 

See  hnprovemerUB  on  Lmtd,  1,  3. 
CASE^  action  on. 

See  Jiclion,  6. — Consequential  Damagei,  1,3; 
CHALLENGE  TO  FIGHT.     ' 

See  Duelling,  1,  2.'  v. 
CHAMPERTY. 

1.  Sales  of  land,  by  authority  of  law,  are  eiempt  from  the  operatioa  of  the 

champerty  laws.     Frizzle  et  al.  vs.  Feaehf  316. 
9.  Certain  provisions  of  the  act  of  1 834,  to  revive  and  amend  the  champerty 

and  maintenance  law  &c.  declared  unconstitutional.     See  Forfeiture^  1. 

GaineB  et  al.  vs.  Buford,  434. 
S.  Contracts  for  carrying  on  land  suits  for  part  of  the  land  are  void^  the 

title  made  the  subject  of  such  contract  is  forfeited — and  neither  party 

can  have  any  action  upon  it, — by  act  of  IS34,  Section  3.     fVesk  vs. 

MtBrmjer^  565. 
4.  A  party  in  possession  of  land,  at  the  time  of  any  contract  in  relation 

thereto,  in  violation  of  the  champerty  act  of  1894,  (n«pr«)  may  plead 

such  contract  in  bar  of  any  suit  founded  tA^reon;— and  may,  by  bill  of 

discovery,  compel  a  disclosure  of  the  true  date  and  other  circumstances 

of  the  contract.     Wtuh  vs.  MeBrayer,  565. 
See  Lmui  Titles,  11.     Conoeyonees,  1. 

CHILDREN. 

See  Covenant,  6. — Devises  and  Descents. —  Widow,  1,  4.— Porenl  and 
Child. 

CHOSES  FN  ACTION,  AND  EQUITABLE  INTERESTS. 

1.  Before  a  debtoi's  ehoses  in  action  can'  be  reached  by  bill  in  chancery, 
there  must  be  an  execution  returned  "no  property,"  hy  the  proper  of- 
fieer;  such  return  on  a  fi.  fa.  sent  to  a  county  in  which  the  de/endaot 
does  not  reside,  is  insufficient.     Moore  «$*e.  v^.' Young,  516. 

^.  Chancery  has  jurisdiction  of  the  demand  that  accrues  to  a  surety  upon 
his  payitiff  the  principal's  debt;  but  cannot  subject  his  ehoses  in  action, 
without  the  Ji.  fa.  and  return  required  by  the  statute. —  Whether  a  re- 
turn of  no  profierty  on  a  Ji.  fa.  for  one  dett,  will  authorize  a  decree  sub- 
jecting the  defendant's  ehoses  in  action  to  the  payment  of  another  debt 
of  the  same  creditor — not  determined.    Moore  ^c.  vs.  Foung,  516. 

3.  The  ehoses  in  action  of  a  debtor  cannot,  but  hy  force  of  ike  sialtuie,  bt 

made  liable  to  his  debts  by  bill  in  chancery;  nor  can  such  things  as  are 
not  bound  by  the  judgment  or  execution,  be  pursued  into  the  hands  of 
those  to  whom  the  debtor  may  have  transferred  them — Money  is  not  a 
chose  inaction,  nor  within  the  lien  of  an  execution;  yet  it  may  oe  levied 
on  while  ill  the  |)os8ession  of  the  debtor.    Do/yle  ^e.  vs.  Sleeper  4rc.  584. 

4.  If  a  debtor  gets  his  debtor  to  give  a  bond  to  a  third  party,  in  lieu  of  ona 

payable  to  him,  or  otherwise  transfers  .his  claims,  to  defraud  his  credi- 
tofs,  thev  may  nevertheless  be  reached  by -an  attachment  bill.  Biftb  vs. 
Smith  ^'c.bS^. 

CLERKS  OP  COURTS. 

1.  Clerk  failing  to  insert  in  a  complete  transcript  of  a  record,  any  thing 
properly  belonging  to  it,  commits  a  breach  of  his  bond.  Common% 
wealth  V9,  Chambers,  13. 
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CLERKS  OP  COURTS. 

3.  Clerk's  duty  to  prepare  an  appeal  bond — party  should  not  be  prejudiced 
by  his  error.     Bates  vs.  Couriney^s  Adminutratory  145. 

3.  Clerks  are  not  required  by  statute,  to  attest  injunction  bonds— hence 

such  attestation  is  not  strictly  official:  though  very  proper.  Robards 
vs.  Wolfe,  156. 

4.  Case  of  a  new  execution  issued  without  a  credit  which  was  endorsed  on 

tf  former  execution  by  mistake — See  ExecvXion,  6. 

5.  Preliminary  proceedings,  upon  an  information  to  remove  a  clerk  from  of- 

fice— See  Practice  in  the  Court  ofnAppeaUy  26  to  99  inclusive,  or  Com» 
mowwealth  vs.  Rodcs,  595. 

6.  A  clerk  prosocuted  for  breach  of  good  behavior,  will  be  required  to  pro^' 

dnce  any  papers  or  books  belonging  to  his  office,  that  may  be  wanted 
as  evidence.     Commowbealih  vs.  Rodes,  595. 

7.  Buying  his  office-^-coming  in  by  hiring  his  predecessor  to  resign  and  pro* 

cure  his  appointment,  ib  not  an  act  in  a  clerk,  upon  which  a  prosecution 
for  breach  of  good  behavior  in  office ,  can  be  founded.     Commonwealth 
vs.  Rode$,  596.- 
9.  Collecting  taxes  in  specie,  and  paying  over  in  Commonwealths  bank 
notes,  not  ground  for  removal.     Commonwealth  vs.  Rodes,  596. 

9.  Recital  of  the  evidence  as  to  the  marriage  license,  in  Rodes'  cases,  and 

conclusion,  that,  for  a  clerk  to  antedate  an  official  paper,  under  any  cir- 
cumstances, is  improper,  and  Wholly  unjustifiable — but  the  charge  may 
be  attended  by  such  palliating  circumstances  as  will  relieve  this  court 
from  the  necessity  of  removing  him  from  office.  Commonwealth  vs. 
Rodes,  598. 

10.  Occasional  erroneous  charges  in  fee  bills,  such  as  other  clerks  are  in  the 
habit  of  making— -do  not  prove  corruption  or  incapacity  in  the  clerk  who 
issues  them.^  But  extortion  or  incapacity  may  be  inferred  where  the 
charges  are  very  exorbitant  or  habitual.    Commonwealth  vs.  Rodes,  601 . 

11.  Though  fee  hiljs  may  appear,  upon  inspection,  to  contain  illegal  char- 
ges'—as for  services  unnecessary,  and  probably  never  performed,  in  a 
case  where  the  penalty,  upon  conviction,  is  removal  from  office,  (the 
records  of  the  court  not  being  used,  to  show  what  orders  were  made,) 
this  court  v/\\\  rather  presume,  that  unnecessary  orders,  which  justify 
the  charges  of  the  clerk,  were  directed  by  his  court,  than  that  he  made 
the  charges  without  performing  the  services.  Commanweaithys,  Rodet, 
601. 

13.  Upon  the  trial  of  a  clerk5  unless  a  majority  of  the  judges  concur,  as  well 
as  to  the  cause  for  which  he  should  oe  removed,  as  in  the  propriety  of 
such  a  sentence  upon  the  whole  case,  he  must  be  acquitted.  Vommof^ 
wealth  vs.  Rodes,  604. 

Clerk's  Fee  bills— See  Fee  biUs,  1,  2. 

See  Jurisdiction,  16. 

COLOURED  PERSONS. 

,      See  Negroes. 

COMMISSIONER. 

See  Sales  3. — Emeeutors  and'Mministratws^  5,  6.    Practice  in  Chancer 

COMPROMISE. 

1.  If  the  vendor  of  land  covenant  with  his  vendee,  that  if  any  of  the  land  ia 
lost,  he  will  convey,  of  another  tract,  two  acres  for  one,  and  a  para- 
mount title  appears,  of  which  the  vendor  has  notice,  and  afterwards 
sells  the  land  out  of  which  the  indemnity  was  to  be  made,  for  a  price 
per  acre  equal  to  that  he  received  for  the  tract  first  sold — he  may  be 

79  . 
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COMPROMFSE, 

held  accooatahle  to  the  fir$t  vendee,  for  the  proceeds  of  twice  as  many 
aeres  as  he  lont,  although  the  amount  be  double  the  consideratifin  that 
he  paid  for  it.— The  vendor  cannot  be  relieved  asrainst  hiB  bond  givea 
for  a  compromise  on  that  principle.    BtUler  V6.  Tripiett,  154.  \ 

CONDITION  PRECEDENT.    . 

See  Covenant,  1,  2,  5.        - 

CONSANGUINITY. 
See  Comenani,  6. 

CONSEQUENTIAL  DAMAGES. 

.  1.  A  party  of  neirroea  havinsr  srathered  at  ao  out-house  on  a  plantation,  to 
dance  and  frolic,  and  one  of  them — a  slave  being  shot  dead  by  one  of 
the  patrole  who  oaroe  to  disperse  them,  does  not  render  the  owner  of 
the  farm,  hy  whose  unlawful  permission  they  assembled,  liable  to  the 
«  owner  of  the  slave  for  his  value.  Boswarth  vs.  Brand,  377. 
9.  Whenever  an  injurv  results  to  a  party,  from  the  unlawful  act  or  omission 
of  another,  the  injured  party  is,  in  (general,  entitled  to  reparation,  and 
may  maintain  his  action  asrainst  the  wroncr-Kioer;  but  the  injury  most 
be  the  direct  and  immediate,  of  at  least,  the  proximate  and  natural, 
consequence  of  the  act  or  omission  complained  of. — And  thougrh  an  in- 
jury nav  be  traced  up  to  the  -unlawful  act  of  one  man,  if  it  wonld  not 
have  happened  but  for  the  subsequent,  unlawful  act  of  another,  the  lat- 
ter alone  is  liable.    Botwarth  vs.  Brand,  $78. 

CONSIDERATION. 

1.  If  vendue  of  land  dinrorer  a  paramount  title^  and,  i/oithout  evietianor 
9uit,  obtain  the  bond  of  hi^  vendor  for  an  agreed  sum  as  an  indemni- 
ty for  the  nntiripated  loss,  the  consideration  is  sufficient  to  uphold  tha 
bond.     Butler  vs.  Triplett,  154. 

S.  If  there  was  no  fraud,  or  concealment,  the  sale  and  delivery  of  a  com- 
m^^ity  (however  worthless)  is  snfficient  to  uphold  an  oblig;ation  lor  the 
price.     Lifrhthum  vs.  Cooper^  278. 

5.  A  plea  of  a/o»7wrc  of  consideration  wonld  not  be  fijood  when  the  con8ide>- 
ration  (su^h  as  it  was,)  was  executed.  Marthidl  vs.  Peek  ^  Gilmanf 
611. 

4.  An  invention  is  a  fair  subject  of  sale.  And  if  what  has  been  sold,  in  trood 
faith,  as  such,  is  in  fact  an  invention,  its  utility  bein^  matter  of  opini^^n-- 
contingent,  speculative,  the  transfer  of  the  rifht  to  it,  fa  a  sufficient 
consideration  to  uphold  the  contract  for  the  price,  however  useless  and 
worthless  the  invention  mav  prove  to  be.  Marthatt  vs.  Peek  4rc.  615. 
See  Compromi$e,  1.     Warranty  qf  ehatteh  or  eomtaodiCtei,  4. 

CONSIGNEE. 

See  Shipping,  1. 

CONSTABLE. 

1,  One  justice  of  the  peace  has  no  authority  to  issoe  an  execution  upon  the 
]iidement  of  another,  who  remains  in  office  and  retains  bis  records.— 
Nor  is  a  constable  bound  to  execute  or  return  auch  a  proeeas.  CKfford 
et  ah  vs.  Cahinesa,  384. 

i.  A  constable  failing  to  return  an  execution  forjwenty  days  afler  the  r^ 
turn  day,  is  liable  for  the  amount  then  due,  and  ten  per  ceni,  damageaj 
not  for  interests     CUffitrd  et  at,  vs.  CabiimesBy  984. 
See  Bank-nate  CtnUraeU  and  LiabiHtiet,  S. 

CONSTITUTION. 

1.  The  provisions  of  the  act  incorporatlngr  the  Lexington  and  Ohio  Rail 
Boad  Company^  which  authorize  the  company  to  appropri^e  the  land 
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of  individuals  to  the  use  of  the  road — the  damacres  beiofr  firat  paid,  are 

not  unconstitational.    O^Hara  vs.  Lexingion  and  Ohio  Rail  Road  Conk- 

pony,  232. 
9^.  The  pro|)erty  of  an  individual  cannot  be  taken  for  pubiie  use  («s  for  a 

ferry,)  without  his  consent,  dr  an  equivalent  first  paid.    Henry  vs.  Un- 

denifoodj  247. 
$.  The  act  (olldOS,)  under  which  persons  of  color  emigratint^  to  this  State, 

may  be  compelled  to  depart,  is  a  pnehal  law:  it  dispenses  with  the  trial 

bv  jury,  and  is  so  far  unconstitutional.    Doram  ^  Ryanvs.  Common" 

Vfeatth,  931. 

4.  The  provisions  of.<<an  act  to  revive  and  amend  the  ehampeny  and  main- 

tenance law"  &c.  of  January  7,  1824,  which  declare  that  the  lands  of 
Ehoprietors  and  claimants  shall  be  forfeited  to  the  Commonwealth,  un* 
SR  certain  improvements  are  made  thereon,  as  required  by  the  act,  are 
tinconstitutional  and  void.     Qainea  et  ai,  vs.  Bupnd^  484. 

CONTRACTS. 

1.  A  contract  in  writing  for  the  sale  of  land,  which  contains  no  flescription 

or  reference  identifying  the  land,  could  not  be  enforced  consistently  with 
the  statute  against  Frauds  and  Perjuries.     Hanly  4*e.  vs.  Blackfordy  2. 

2.  Ten  acjres  "adjoining  him  (the  venciee)  on  the  north," — was  righly  laid 

ofi,  extending  (not  the  whole  length  of  his  northern  boundary,)  but  as 
far  upon  it  as  the  vendor^s  land  reached.     HanUf  4*6.  vs.  Blmekford,  3w 

5.  $uch  description  T'^adjoining  him  on  the  north")  in  a  bond  for  a  title,  to 

land  of  the  vendor  adjoining  land  of  the  vendee,  is  sufficiently  definite* 
to  take  the  case  out  of  the  statute  of  Frauds  and  Perjuries.  Hanly  ^e. 
vs.  Blackford,  4. 
A,  If  two  persons  make  a  joint  obligation,  payable  to  one  of  them^eheSi  it  is- 
void  as  to  the  latter,  and  is,  in  effect,  the  sole  obligation  of  the  other — 
against  whom  the  obligee  (though  his  own  name  is  to  the  bond  as  a 
co-obligor)  may  maintain  his  action  at  law,  for  the  whole  sum.  Min, 
Executor  ^c.  vs.  Shadbume^s  Representativei,  69,  80—82.  Different 
Opinion  of  Judge  Nicholas,  74 — 80. 

5.  Every  person  capable,  in  law,  of  contracting,  is  presumed  to  understand 

the  legal  effect  of  his  contract.    AUin,  Executor  ^e.  vs.  Shadb'ume^s 
Representatives i  72. 

6.  A  man  cannot  contract  with  himself— hence  the  same  person  cannot  be 

both  obligor  and  obJigee,  nor  plaintiff  and  defendant.    Mlin,  Executor 
4re,  vs.  Shadbume^s  Representatives,  72,  80. 

7.  Mistake  in  writing  a  contract,  is  ground  for  a  rescission.     Burehet  4*c.  vs. 

Faulkner  ii^c.  100. 

8.  The  phrase  ^^personal  estate,"  in  wills  and  contracts,  includes  slaves. — 

Beaty  vs.  Judy  4*c.  102. 

9.  A  writing  which  recites  that  B  D  is  unable  to  manage  his  affairs,  and  has 

deeded  his  farm  to  6  B,  in  consideration  of  future  maintenance,  and  pro«- 
ceeds — "and  if  said  G  B  shall  provide  for  me  and  my  beloved  wMe  dur- 
ing our  lives,  as  aforesaid,  (I  do  affree  in  addition  to  the  !and)  I  have  de- 
livered and  give  up  to  the  said  G  B,  all  my  personal  property  of  all  and 
every  kind  whatever,  and  authorize  him  to  do  what  he  please  with  the 
same,"  is  an  executory  contract,  that  vests  no  present  title  in  the  gran- 
tee. Btaty  vQ.  Judy^^S^c.  W2. 
X0,  That  the  master  of  a  steam  boat  is  autl^orized  to  make  contracts  to  car- 
rv  freight,  is  a  presumption  arising  from  the  nature  of  his  employment, 
AeU  et  al  vs.  Wood,  147. 

11.  Queries — as  to  his  liability  on  the  bUl  of  lading.    Ibid,  147. 

12.  The  contracts  of  the  master  of  a  vessel,  (within  the  scope  of  his  author* 
ity,)  bind  the  owners.     JBefl  vs.  Wood,  147. 
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*  13,  Jis»ump$ii  lies  against  the  owners  of  a  steam  boat,  in  i'avor  of  the  injur- 
ed  party,  for  a  breach  of  nuch  contract. — Trespass  on  the  case,  for  dam- 
tk^eu  resulting  from  a  breach  of  d uty.     Ibid,  147. . 

14.  A  distributee  agreeing  to  take  a  speci6c  sum,  (horse  and  saddle,)  and 
waive  his  right  to  distribution,  ke  and  his  creditor  attaching  the  fund, 
by  bill  filed  af\er  the  agreement,  are  bound  by  it.  StufUs^  Repre^etUa-- 
Hve»  vs.  Halley,  300. 

15.  The  land  which  a  defendant  in  an  execution  was  bound  to  convey,  is 
not  exempt  from  the  Hen  of  the  execution;  nor  will  his  conveyance, 
made  in  fulfilment  of  such  a  contract,  while  the  execution  is  in  the 
hands  of  the  officer,  be  effectual,  if  the  land  is  afterwards  levied  on  and 
sold.     MiUion  vs.  Riley  et  al.  960. 

16.  A  guardian  and  his  wards,  with  others,  are  joint  owners  of  a  tract  of 
land;  he  is  authorized  by  an  act  of  assembly  to  sell  their  real  estate; 
he  (with ^others)  signs  a  bond,  the  tenor  of  jvhich  binds  those  who 
sign  it  to  convey  "our  [their]  interest"  in  the  land,  give  piossession  and 
a  general  warranty  deed:  held,  that  this  bond  (signed  by  the  guardian 

•  without  referring  to  his  fiduciary  character)  imposed  no  obligation  on 
him,  or  hin  wards,  to  convey  their  title.  Johnson  Src  vs.  JoAiuofi't 
heirs  4-c.  367. 

17.  Contracts  between  Attorneys  and  their  Clients.  See  Attoraeys  at  Law, 
4,  or  Bibb  vs.  Smith  ^e.  482. 

See  CorporaHom,  3.     Surveying,  3.     Cotwefnanees,  13. 

CONVEYANCES. 

1.  A  deed  made  to  carry  into  effect  a  contract,  for  the  sale  of  land,  of  which 
there  was  no  adversary  possession  at  the  time  the  contract  was  entered 
into,  is  not  tainted  with  champerty,  although  the  land  beheld  adversely 
at  the  time  the  deed  is  made.    Norton  et  tU,  vs.  Sanders  ire.  17. 

3.  Mortgagor  having  agreed  that  the  premises  should  be  sold  under  execu- 
tion, the  purchaser  acquired  his  equitable  right.  Cooper  Sre.  VS.  Mar- 
tin Src.  34. 

3.  An  estate  conveyed  to  husband  and  wife,  is  not  a  joint  tenancy.    Each 

takes  the  entiretv,  not  a  share  which  can  be  severed  {per  tout,  and  not 
per  my.)  The  husband  cannot  alienate,  or  forfeit,  the  estate;  and,  oa 
his  death,  the  whole  becomes  hers.  The  Kentucky  statute,  abolishinf; 
the  jus  acereseendin  does  nnt  apply  to  the  estate  of  husband  and  wife. 
Rosa  vs.  Garrison  4*c.  37.     Roscers  vs.  Grider,  243. 

4.  Covenant  of  warranty,  in  a  deed  made  by  a  eommissumer,  in  pursuance 

of  a  decree,  binds  (the  constituent)  grantor,  and  his  heirs,  as  effectually 
as  his  own  proper  deed.     Logan  vs.  Moore,  60. 

5.  A  deed  of  land,  in  the  possession  of  an  adversary  claimant,  made  since  the 

first  oTJuly,  1824,  is  void.     Ballvs,  Lively,  67. 

6.  A  deed  not  recorded  within  the  time  limited  hy  the  statute,  is  void  as  to 

creditors  without  notice  of  the  conveyance  at  the  time  their  debts  were 
contracted: — such  unrecorded  conveyance  will  not  operate  as.a  mort* 
gage,  nor  create  anv  lien  whatever,  in  favor  of  the  grantee,  against 
Siirh  creditors.     Graham  vs.  Samuel,  167. 

7.  Query^sta  to  the  effect  of  notice  when  the  debt  was  contracted.    Ibid, 

167,*  &c. 

8.  A  deed  transmitted  from  abroad  to  an  agent  in  the  county  where  tha 

land  lies,  to  he  there  recorded,  takes  effect,  by  delivery,  as  soon  as  it  is 
lodged  in  the  clerk's  offite— the  assent  of  the'agent  to*  its  being  record- 
ed, not  being  essential.     Daniel  vr.  Bratton  et  als.  210. 

9.  Query— upon  the  acts  of  '76  and  '97,  relating  to  privy -examinations  of 

non-resident  femes  covert.     Daniel  vs.  Brafton  et  als.  210. 

10.  One  to  whom  land  is  stricken  off.  at  a  sheriff's  sale,  may  have  the  deed 
made  to  whomsoever  he  will.    Frizzle  et  al.  vs.  Feaeh,  211,  213. 
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H.  or  the  remedv,  upon  the  loss  of  !and  conveyed  with  warranty — See 
Warranty  of  Title  to  Land,  5,  or  Simpson  4*c.  vs.  Hawkins  4lrc.  303-330. 

12.  An  administration,  with  the  will  annexed,  granted  in  another  State, 
does  not  authorize  such  administrator  to  convey  land  in  this  State,  un- 
less he  is  also,  appointed  by  the  proper  court  here:  his  deed  would  pass 
no  title.     Simpson  ^e.  v.s.  Hawkins  ^c.  306,  316,  397. 

13.  Wher^  a  party  covenanted  to  convey  a  tract  of  land,  described  as  con- 
taining a  certain  quantity,  and  by  boundaries,  he  shall  convey  accord- 
ing to  the  boundaries;  and  cannot  withhold  the  surplus.  Eiibank  vs. 
Hampton^  343. 

14.  As  soon  as  an  execution  comes  to  the  hands  of  the  sheriff,  the  defen- 
dant's estate  is  in  lien  for  the  amount;  and  if  he  convey  land  which  is 
afterwards  levied  on  and  sold  under  the  execution,  the  sale  by  the  oh&-  ' 
riff,  has  relation  back  to  the  time  when  the  execution  came  to  his  hands,, 
overreaches  that  made  by  the  defendant,  and  passes  the  better  title. — 
Million  vs.  Riley  et  al.  360. 

15.  The  land  which  a  defendant  in  an  execution  was  bound  to  convey,  iv 
not  exempt  from  the  lien  of  an  execution,  nor  will  his  conveyance 
made  in  nilfilment  of  such  contract,  while  the  execution  was  in  the 
hands  of  the  officer,  be  effectual,  if  the  land  is  afterwards  levied  on  and 
sold.     Million  vs.  UiUy  ei  al,  360. 

16.  Where  there  is  a  decree  a^inst  divers  defendants,  for  a  conveyance, 
valid  as  to  some,  inoperative  as  to  others — the  commissioner's  deed 
for  the  whole  land,  passes  the  title  of  those,  and  those  only,  who  are 
bound  by  the  decree.     Wickliffe  vs.  Dorsey,  463. 

17.  A  writing  beginning,  ''this  indenture,"  reciting  a  sale  of  a  lot,  and  stip- 
ulating to  make  title — held  to  be  executory  merely,  not  a  conveyance. — 
McDonald  vs.  Ford,  464. 

)8.  After  twenty  years  possession,  an  executory  contract  appearing,  a  con- 
veyance may  be  presumed;  and  aflera  much  longer  time  (thirty  seven 
years)  the  presumption  may  be  acted  upon  with  confidence,  and  will 
not  be  rebutted  by  the  continued  nonresidence  of  the  vendor.  Wood- 
son^ s  administrators  and  heirs  vs^  Scott,  472. 

19.  If^  a  vendor  makes  a  deed,  and  tenders  it,  and  it  is  refused,  and  he  dies; 
and  afterwards,  in  a  suit  with  his  heirs,  the  vendee  is  compelled  to  ac- 
cept the  title,  the  same  deed  will  do— hut  he  may  have  the  deed  of  a 
commissioner  if  he  prefers  it.  Woodton^s  administrators  and  heirs  vs. 
Scott,  473. 

30.  The  deed  of  a  nonresident  acknowledged  before  the  mayor  of  a  city  in 
which  he  resides,  (though  his  residence  be  but  temporary,  and  he  a 

.  .  citizen  of  another  place,)  may  be  admitted  to  record  in  the  county  in 
this  state  where  the  land  lies.     MeCuUock  vs.  Myers,  &33. 

31.  Prior  to  the  act  of  1810,  a  deed  could  not  be  admitted  to  record  in  the 
county  where  the  land  lay,  upon  a  certificate  of  acknowledgment  be- 
fore the  clerk  of  another  county,  or  the  clerk  of  the  court  of  appeals.-^ 
McCuUock  vs.  Myers,  522. 

22.  Conveyances  in  fraud  of  prior  creditors  are  void  at  common  law.     But 
the  common  law  does  not  apply  this  rule  to  subsequent  creditors. — 
Doyle  vs.  Sleeper  ^e.  533. 
'See  Mortgage,  1.   Presunwtions,  10.    Vendor  and  Vendee,  3.    Covenant, 
15.   Fraud,  12.   Land  Titles,  8,  11. 

CORPORATIONS. 

1.  An  action  may  be  maintained  against  a  corporation,  upon  a  liability  im- 
posed by  the  statute  by  which  it  is  established;  or  which  results,  by 
implication  of  lav^,  from  its  acts,  or  upon  a  judgment.  Blanehard  V9. 
Maysville  and  Lexington  Turnpike  Company,  87. 
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3.  The  act  incinrporatiog  the  Maysville,  Wa8hing;toii,  Paris  and  Lexington 
Turnpike  Company,  provided  a  mode  ofind  era  nity  for  the  owner  through 
whose  land  the  road  may  pass.  And  he  may  prevent  the  construction 
of  the  road  on  his  land,  until  the  dama|e8  are  assessed,  and  paid.^ 
Blanckard  vs.  MtmwiUe  and  Lexington  Ttampike  Con^miy,  87. 

3.  If  the  company  and  the  owner  of  the  land  agree  that  the  work  may  go 

on,  and  the  damages  be  assessed  aflerwards,  the  law  implies  a  liability 
on  the  part  oj  (he  corporation,  to  pay  the  damages  when  assessed. — 
Blanckard  vs.  MaysviUe  and  Lexington  Turnpike  Company,  88. 

4.  Where  an  act  establishing  a  road  company  provides  for  incjemnities  to 

the  owners  of  the  land  through  which  the  road  may  pass,  and  the  a- 
mount  of  damage  to  an  owner  has  been  ascertained,  in  the  mode  pre- 
scribed by  the  act,  the  corporation  is  liable  for  the  payment,  and  to  the 
action  of  the  owner,  without  a  stipulation  under  the  seal  of  the  corpo- 
ration, or  any  express  contract.  Blanckard  vs.  JdaywiUe  mnd  Lexing- 
ton Turnpike  Company,  90. 

5.  Debt  is  the  appropriate  action  to  recover  o^  a  corporation,  the  damai;es« 

allowed  by  a  jury,  according  to  law,  to  the  owner  whose  land  has  been 
taken  for  the  road  of  a  corporation.  -Blanekard  vs.  MayniUe  and  Lex^ 
ington  Turnpike  Compam,  91. 


6.  Lexington  and  Ohio  Rail  Road  Company-^their  authority  to  appropri- 

ate land  to  the  use  of  the  road  not  unconstitutional.     O^Harays.  Lex- 
ington and  Ohio  Rail  Road  Company ,  ftSft, 

COSTS. 

1.  If  a  complainant  is  entitled  to  any  relief  (though  partial)  he  recovers 
costs.     Bntler  vs.  Tripletty  1 56. 

9.  That  complainant  is  a  non-resident,  and  has  not  given -security  for  costs, 
being  pleaded,  in  ckancery,  he  may  give  the  security  nunc  pro  Hmc,  and 
save  the  dismissal.     Hamm  v^.  apiUer,  176. 

5.  Parties,  failing  upon  their  original  oill,  but  succeeding  upon  an  amend- 
ment (in  which  new  complainants  joined,)  have  a  decree  for  so  much 
of  the  costs  in  the  court  of  appeals,  as  the  amendment  gave  rise  to. — 
Buck  8rc.  vs.  8ander$  ^e,  190. 

4.  Bill,  by  a  creditor,  against  administrators,  heirs,  &c.  to  subject  the  inter- 
est of  one  oftkem  to  the  payment  of  a  debt*  costs  to  be  given  againal  the 
debtor  only.     8tone$^  RepresenteUives  vs.  HalUy,  300. 

ft.  Where  the  appellee  brougtit  up  the  record,  before  the  expiration  of  the 
time  altowed  the  appellant  for  that  purpose,  and  procured  an  affirmance 
in  the  court  of  appeals,  as  a  delay  case,  no  costs  were  mlhwed.  Q*Hara 
vs.  Lexington  and  Okio  Rail  Road  Company,  fd3. 

9.  If  a  complainant  sustains  his  claim  for  any  thing  that  was  unjnatly  with- 
hek)  from  him,  conts  should  be  decreed  in  his  favor, — not  against  him.. 
Skackleford  vs.  Helm  fye,  dS8. 

7.  If  a  case  be  affirmed  as  to  every  thing,  bat  the  cost,  still,  if  reversed  as  to 

that,  the  plaintiff  in  this  court  recovers  costs.    ShaMefordvs.  Hehn 
4-C.839. 
ft.  A  former  suit  pending  in  chancery,  but  being  defective,  complainant  i» 
permitted  to  proceed  with  his  new  suit,and  dismiss  the  former:  he  must 
pay  the  costs  of  the  former.     Curd  4*e.  vs.  Lewie,  t&S. 

9.  Costs  in  a  writ  of  error  where  there  is  a  severance.   See  Writ  of  Error,  1. 

10.  Whenever  a  defendant  resists  the  rightful  claim  of  the  complainant,  he 
must  pay  costs.     Stamberry  vs.  Simmons,  414. 

U.  Affirmance  as  to  one  defendant;  reversal  as  to  another:  plaintifis  pay 
costs,  to  the  former,  and  recover  costs  of  the  latter.  Price  ^e,  vs.  Binfd 
^c,  436. 

12.  Parceners  procuring  partition  of  their  land  by  order  of  &  counW  court, 
pay  their  respective  proportions  of  the  fees — and  no  judgment  for  coett 
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can  be  g^iven  for,  or  agfainst,  any  of  them,  if  there  is  no  contest.    Newhy 
andux.  vs.  Perkins  et  al.  441., 
IS.  No  jddgment  tor  costs  can  be  given  open  the  quashal  of  a  writ  of  error 
for  want  of  jurisdiction  in  the  inferior  court,     tianey  vs.  Sharps  442. 

14.  The  act  decfaringf,  that,  if  an  injunction  isdissolvod,  in  whole  or  in  part, 
the  complainant  shall  pay  damages,  hendet  costs,,  refers  to  the  ctjst^  (T)f 
the  motion  &c.)  for  which  complainant  is  liable  at  the  time  f)f  the  dis- 
solution. If  he  obtains  even  a  partial  relief  on  the  linal  hearing,  he  re- 
covers his  costs,  and  is  liable  for  costs  upon  a  total  failure,  as  in  other 
cases.     Cwmhs  vs.  Boswell  ^e,  476. 

15.  No  cause  should  be  instantly  dismissed,  on  motion,  for  want  of  security, 
for  costs.  A  rule  is  to  be  made  for  the  plaintiff  to  give  security  within 
a  reasonable  time,  according  to  the  circumstances  of  the  case,  and  if  he 
iarls  to  comply,  the  cause  is  then  to  be  dismissed  absolutely.  Breeding 
^•0.  vs.  Fintey  ^e.  477. 

COUNTY  COURTS. 

See  Exeeuiors  tmd  JIdmimsirators,  lOw 

COUNTY  CREDITORS  AND  COLLECTORS. 
See  LimUatumM,  19. 

COURTS  OF  THE  UNITED  STATES. 

Se>e  Imprisonment  ^  1,  3. 

COVENANT. 

1.  An  otHigation  for  the  payment  of  money,  with  a  condition  endorsed,  that 
obligee  shall  remove  alt  incumbrances  from  certain  property,  before  the 
obligor  shall  be  forced  to  pay — is  a  dependent  covenant,  on  which  no  ac- 
tion can  be  supported,  without  a  performance  of  the  condition.  Hodges 
vs.  HoUman,  54. 

%.  Where  there  was  an  agreement,  endorsed  on  a  covenant,  for  the  pay- 
ment of  money,  that  obligee  should  remove  all  liens,  &c.  from  certaia 
property,  before  the  obligor  Rhould  be  forced  to  pay — an  existing  state 
of  facts,  from  which  a  lien  mif^ht  thereafter  arise,  Cor  might  not)  was 
held  insufficient,  to  bar  tha  action  on  the  covenant.  Hodges  vs.  Mol^- 
man,  50.      . 

5.  The  pendency  of  a  suit,  by  which  a  balance,  and  lien  to  secure  it,  is  claim- 

ed, does  not  constitute  an  incumbrance,  within  the  meaning  of  such  en* 
dorsemeat.    Bid,  5$. 

4.  Where  the  obligation  is  for  payment  on  a  day  certain,  and  an  endorse 
ment  stipulates  that  all  incumbrances,  liens,  &c.  shall  be  removed  bo- 
fore  the  obligor  shall  be  forced  to  pay — the  right  to  demand  payment, 
is  postponed,  not  wholly  lost,  by  a  failure  to  remove  the  liens  by  the  day/ 
Hodges  vs.  Holeman,  53. 

J».  A  stipulation  to  remove  all  liens,  includes  the  lien  of  a  partner,  for  his 
balance  on  the  partnership  accounts;  and  the  failure  to  remove  aticb 
lien — the  removal  being  a  condition  precedent, — may  be  pleaded  and  re- 
lied on  at  law.    Hodges  vs.  Holenum,  54. 

6.  Covenant,  nwde  voluntarily — not  based  upon  acy  consideratioOi  either 

valuable  or  meritorious,  cannot  be  specifically  enforced  in  equitv. — 
The  moral  obligation  to  provide  for  a  wife  or  children  has  been  held 
sufficient  to  uphold  such  a  covenant;  but  the  same  prineiple  doea  not 
extend  to  collateral  relations.    Buford*s  heirs  vs.  McKee  4rc.  107. 

7.  Executors,  conveying  land  of  tbeir  testator,  covenanted  to  warrant,  "to 

the  extent  of  their  assets*^ — "and  if  the  land  should  be  lost  by  any  prior 
claim,  the  purchase  money  to  be  refunded,  with  interest  from  this  date:" 
this  covenant  imposed  no  liability  upon  them  individuallyi  nor  beyond 
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COVENANT- 

the  assets- remaining  in  their  hands,  at  the  time  of  the  evictioo.    Maid' 
fee  Ts.  MorriBOfCB  Executory  20B. 

8.  W  here  several  breaches  are  assigned,  if  erroneous  instructions  as  to  » 

ther,  are  given,  it  is  ground  for  reversal.     Thome  vs.  HaUy,  ^68. 

9.  Of  setting-off  damages  for  breaches  of  covenant  of  ivarranty  &c.  against 

un^mid  purchase  money — See  Set-offt  5- 

10.  A  covenant  of  warranty  is  not  broken  until  an  eviction  has  taken  place. 
Simpson  ^c.  vs.  Hawkim  ^e.  306. 

11.  A  covenant,  "to  give  said  S  184  acres  of  land  where  he^  now  lives  witk 
the  improvements  as  it  now  is," — interpreted  to  entitle  the  coveoantee 
to  the  sjiecified  quantity,  without  the  surplus  (ninety  acres)  afterwards 
ascertained  to  be  in  the'  tract.     Stansherry  vs.  Simmons,  413. 

13.  A  defendant  resisting  the  suit  of  the  heir,  for  the  surphis  of  a  tract  of 
land,  that  the  defendant  held  .under  the  ancestor's  agreement  for  the 
conveyance  of  a  specific  quantity,  "«mIA  Ms  faiher^s  security  in  a  good 
warranty  deed," — ^makes  his  answer  a  cross  bill  for  a  specific  execution, 
or  for  a  rescission.  The  decree'should  require  the  heir  to  make  a  deed, 
with  approved  security,  for  the  title,  or,  on  his  failure  to  do  so,  rescind 
the  contract.     Siansb'erry  vs.  Simmons,  414. 

13.  A  vendor  who  sells,  and  covenants  to  convey,  without  warranty,  aUkis 
righty  title  and  interest  in  land,  is  bound  to  exhibit  his  title,  and  show 
that  he- has  some  title  (though  not  the  best)  or  some  right,  which  he 
can  convey;  else  the  contract  may  be  rescinded.   Johnson  vs.  Tool,  479. 

14.  A  covenantor,  stipulating  to  convey  so  many  acres  of  land,  out  of  a  targa 

tract,  provided  there  is  so  much  unsold  and  free  of  such  and  such  claims, 

•may  select  it  where  he  will  in  the  tract — but  must  lay  it  off,  and  show 

that  it  is  unsold,  and  free  of  the  specified  interference.    Johnson  v^r 

Tool,  480. 

CROSS  BILL. 

See  Jurisdiction,  23. 

DAMAGES. 

See  Error  coram  vohis, 

DEBT,  on  rimpU  contraety  and  plea  ofpaf/ment. 
See  Payment,  5. 

DECLARATION. 

See  PUas  and  Pleading,  7,  8,  15, 18,  81,  24,  26,  37,  38,  55. 

DEED. 

See  Conoeyanees, 

DEFAULT. 

See  Practice  in  Suits  at  Law,  8. 

DELIVERY,  of  Deeds  ^c. 
See  Release,  3. 

DEMAND. 

See  Bailment,  1. 

DEPOSITIONS. 

1.  Depositions  taken  upon  notice  to  some,  not  all,  of  the  adverse  party,  may 
be  used  against  those  who  had  notice.     H<miy  ^c.  vs.  Blackford,  4. 

3.  A  decree  should  not  be  reversed  for  the  improper  admission  of  a  deposi- 
tion, if  there  was  sufficient  proof  without  it.  tianty  ^e.  vs.  Blackford,  4. 


Digitized  by  VjjOOQIC 


INDEX;  e$$ 

JDEPOSITIONS. 

8.  Tenapto  in  possession,  and  their  warranior^  hexug  admitted  defendants 
in  ejectment,  depositions  should  not  be  read  ajjainst  themy  which  would 
not  be  admissible  cigaifut  him  also.     Woodward  &e.  vs.  SpiUer,  180. 

4.  A  deposition  being  admitted,  when  objected  to,  no  notice  or  cross  exam- 
ination appearing  in  the  record,  is  error.     Thome  vs.  Haley,  360. 

DESCENTS. 

See  Devises  and  Descents, 

DETINUE. 

1.  Detinue  may  be  maintained  af^ainst  a  defendant  who  has  had  possession 
of  the  chattel  sued  for,  but  has  parted  with  it  (without  being  divested 
bv  authojitysof  law,)  before  the  date  of  the'  writ.     Pool  vs.  Jidkisson 
.  etal.  118. 
.   3.  The  plaintiii  in  a  judgment  in  detinue  may  have  an  execution  issued  for 
the  specific  slave  or  thing  recovered:  and  a  tender  of  the  alternate  val* 
ne  wilt  not  discharge  the  judgment,  unless  the  plaintiff  elects  to  take  it, 
or  the  court  is  satisfied,  that,  without  the  defendant's  fault,  it  is  be- 
yond his  power; — the  officer  must  take  the  posse  comitatus,  if  necessa- 
ry, and  seize  the  slave  or  thir^  recovered  ;  and  for,  that  purpose,  may, 
make  a  forcible  entry  into  the  defendant's  dwelling  house,  if  tie  finds  it 
closed,  and  has  good  reason  to  believe  the  slave  or  thing  is  there.-^ 
Keith  vs.  Johnson  et  al.  604. 
See  Jietion,  5.    Pleas  and  Pleadings  88. 

DEVASTAVIT. 

i.  A  declaration  in  debt,  for  a  devastavit,  averring  that  estate  of  intestates 
bame  to  the  hands,  possession,  *'  or  knowledge*^  of  the  administrator, 
sufficient  &c.  (not,  that  goods  and  chattels,  sufficient  &c.  came  to  his 
hands  tb  be  administered  &c»)  is  bad  on  demurrer.  Griffith  et  al.  vb* 
Commonwealth,  ^11, 

3.  Plene  admimstravit  is  ^  good  plea  (by  statute,)  to  an  action  of  debt  for 
a  devastavit.     Griffith  et  al,  vs.  Commonwealth,  371. 

8.  Plea  of  m7  debet,  or  of  covenants  performed,  to  la  decacatioh  in  debt,  for 
•  a  devastavit,  is  bad,  on  demurrer.  Griffitth  et  al,  vs.  Commonwealth, 
271. 

4«  If  an  administrator  makes  distribution,  and  debts  appear,  he  is  Uable  for 
a  devastavit  r  he  must  look,  to  the  distributees  for  indemnity,  and  if  he 
took  no  bond  of  them,  must  abide  the  consequences.  Johnson  ijre.  vs. 
Fuquay  &e.  514. 

DEVISES  AND  PECENTS. 

1.  A  devise  to  J,  the  son,  and  if  he  "  die  before  he  arrives  at  the  age  of 
twentv  oiie,  or  ijoithout  issue, *^  then  to  C,  &c.  construed  to  mean  a  fail- 
ure of*  issue  at  the  time  of  ^e  son's  death,  and  held  to  be  a  geod  limi- 
tation.    Brown^s  heirs  VB.  Broum^s  devisees,  4i, 

3.  Questions  upon  the  descents,  devises  and  limitations  over  of  slaves,  un- 

der the  statutes  of  Kentucky,  suggested,  and  waived.  Brown^s  heirs  vs. 
Brown* s- devisees,  41. 
'  8.  If  an  estate  is  devised  to  one,  and  in  case  be  dies  without  issue,  then  to 
another,  and  the  first  devisee  dies  in  the  life  time  of  the  testator,  the 
devise  does  not  lapse,  but  passes  to  the  second  devisee — otherwise,  if 
the  first  devisee  survives  tne  testator.  Brown's  heirs  vs.  Brown's  de- 
visees, 48. 

4.  The  testator,  in  the  first  devise—to  his  son,  declares  that,  if  the  son  die 

without  issue,  "  all  that  is  hereby  given  to  my  son^  shall  be  the  inheri- 
tance/)f  my  daughter  ;*'  and  by  the  last  clause,  devises  the  residue  of 
his  estate. to  the  son,  without  any  mention  of  the  daughter.    The  sob 
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DEVISES  AND  DESCENTS. 

having  died  without  issue,  in  the  life  time  of  the  testator— held,  Qpoti 
the  presumed  Intention,  as  indicated  b^  the  entire  will,  that  the  dftiigh- 
cer  was  entitled  1 1  the  **  residue,"  by  virtue  of  the  limitation  in  the  first 
devise.    Brown*$  heirs  vsr  Brovm^i  devUees^  45. 

5.  A  devise,  or  bequest,  to  a  testator's  children,  is  not  confined  to  those 

born  at  the  date  of  the  will.  Those  born  af\er  the  date  of  the  wiUj 
and  pretermitted,  and  not  provided  for  by  settlement,-* even  those 
born  afler  the  death  of  the  testator,  are  entitled  to  shares  equal  to  those 
born  before  the  date  of  the  will — by  the  common  law  rule  of  conatriic-* 
tiod  in  England  ;  in  Kentucky,  by  force  of  the  statute,  such  children 
are  entitled  to  ssch  shares  as  they  would  have  taken  if  no  will  had 
been  made*  HoMkim  &e.  vs.  S^Uty  |71.  Woodwtrd  Su.  ts.  SpU- 
fer,  181. 

6.  A  residuary  devise  to  the  testator's  childrm,  in  general  terms,  (intended 

merely  to  dispose  of  such  estate  as  may  have  been  accidentally  omitted 
in  the  mor^  specific  devises,  will  not  prevent  ai  afler-born,  or  posthu* 
inoas,  chiki)  from  taking  (under  the  statute  of  Kentucky,)  shares  equal 
with  those  born  before  the  date  of  the  will.    HaMm  vs.  SpUter,  174. 

7.  A  devisee  cannot  claim  and  hold,  under  a  title  adverse  to  that  of  the  tee* 

tator,  any  thing  devised  to  him,  and  at  the  same  time,  take  a  devise  or 
legacy  under  the  Will.  He  must  acquiesce  in  the  testator^  ri(tht  to  the 
disputed  property,  and  surrender  it  to  |he  devisee  to  whom  it  is  giren,  or 
forego  the  benefit  of  any  devise  or  legacy  to  himself.  Gore  vs.  SU- 
vew  &c.  308. 

$.  Where  ^  devisee,  who  claims  some  of  the  property  devised,  by  a  title 
adverse  to  that  of  the  testator,  accepts  and  receives  other  property 
bt*queathed  to  himself,  in  the  same  will,— it  is  tantamount  to  ao  elec- 
tion ;  and  be  will  be  compelled  to  surrender  his  adversary  claim  to  the 
other  devises.     Gore  vs.  Stevens  &c.  204. 

d..  The  heir  of  a  devisee,  or  legatee,  who  was  dead  when  the  wSlI  was 
made,  or  died  before  the  testator,  does  not  take  the  property  so  given — 
it  is  a  lapsed  legacy,  or  devise.     Gore  vs.  Stevem  &c.  305. 

10;  Personal  fircptrty  of  a^  testator,  which  being  lapsed  legacies,  or  from 
any  other  cause,  passes  not  by  the  will,  goes  to  the  renerai,  cestdnary 
legatee,  if  any.  Otherwise  ^s  to  remlesUUe,  wbicb, heing  a  lapsed  de- 
vise, or  which,  from  any  other  cause,  passes  not  by  the  will,  desceDds 
to  the  heirs.     Gore  e*.  'iS<<iiefu  &c.  300. 

II*  Feme  covert,  tenant  in  common,  dying,  leaving  childreo  hy  the  hus- 
band who  survives  her,  Ae,  tak«>s  the  eHtate  for  bTcw-f he  children  can 
make  no  valid  lease  of  it.  Daniel  vs.  Bratt<m  et  als,  309. 
'  13.  Land  patented  to  the  'heirs'  of  one  in  whose  name  it  was  entered  and 
surveyed,  they  take  by  descent,  and  it  is  subject  to  sale  under  execu- 
tion againsi  the  estate  of  the  decedent  to  his  heirs  descended.  Frixxle 
eloZ.  vs.  FeacA,  311-13. 

1$.  A  testator  devised  all  his  ©^fate  to  his  wife  during  widowhood,  with 
power,  as  long  as  she  remained  a  widow,  to  sell  the  real  estate,  and  re-- 
tain  one  third  of  the  proceeds,  with  one  third  of  the  personalty,  for 
fife  :  the  whole  to  go  to  the  children  upon  the  termination  of  her  e»- 
tate.  She  made  no  renunciation  of  the  provision  made  for  her  by  the 
will,  within  the  time  allowed  by  law,  and  married  without  having  aold 
the  estate;  held  that  she  was  not  entitled  to  dower,  and  that  all  her 
rights  under  the  will  were  terminated  by  the  marriage.  Fence  smd 
Wife  vs.  CamnbeWs  heirs,  329. 

14.  Chattels  which  a  decedent  bad    only  ft  life  estate'  in,  do   not  go  to 
the  administrator.    SimralPs  Mministrafor  vs.  Oraham^  574. 
See  Executor  and  Administrator,  3.    Posseision,  31. 
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DISTRIBUTION. 

1.  A  distributee  agreeio^^to  take  a  specific  suro/^horae  and  saddle,)  and 
waive  his  rig^ht  to  distribution,  he  and  his  creditor  attaching  the  fund, 
by  bill  filed  af\er  the  agreement,  are  bound  by  it.     Stone's  repruaUa- 
tines  V8.  HaUey,  300, 
See  Advancement. 

DIVISION  OF  LAND. 

1.  A  tract  or  land  having  been  devised  by  a  testator,  sold  out  by  the  devi- 
see, and  divided  among  several  purchasers — another  claimant  obtain- 
ing a  decree  ftir  a  share  of  the  devise,  his  portion  may  be  laid  off  in  one 
body,  from  any  part  of  the  original  tract,  in  the  most  convenient  mode, 
with  respect  to  the  improvements,  &c.  and  need  not  be  taken  in  par- 
cels from  each  purchaser.  Those  from  whom  it  is  taken,  will  be  enti- 
tled to  indemnity,  pro  rata,  from  the  others.  Haskins  &c.  vs.  Spil- 
ler,  176. 

8.  Where  a  claimant,  under  a  will,  in  which  he  was  pretermittedi  obtains'a 
decree  against  a  devisee,  or  his  vendees,  for  a  snare  of  the  land,  to  be 
allotted  to  him,  it  should  be  so  laid  off  as  to  leave  to  the  defendants  - 
their  improvements,  as  fiir  as  a  convenient  form  of  division  will  allow. 
Improvements  included  in  the  claimant's  share,  so  far  as  they  constitute 
additions  to  its  value,  at  the  time  of  the  allotment ;  also,  the  waste, 
deteriorations  of  soil,  rents  and  profits,  from  the  use  of  the  land,  are  to 
be  valued,  the  accounts  adjusted,  and  balance  decreed.  Haskins  &c. 
vs.  SpOler,  176-7. 

S.  The  vendees  of  one  who,  upon  taking  under  a  will,  was  compelled  to  relin- 
qui»h  the  land  which  he  Jiad  sold  aa  his  own,  but  whicn  the  testator 
had  devised  to  others,  will  be  in  no  wise  affected  by  any  partition 
among  the  devisees,  to  which  they  (the  vendees)  were  np*  parties.-— 
Gore  vs.  Stevens  4*c.  307. 

4.  A  partition  among  parceners  made  under  an  order  of  a  county  court, 
without  legal  notice  to  all  interested,  is  unauthorized.  Newby  et  ux^ 
y^  Perkins  etalUl. 

DIVISION  OP  OPINION  AMONG  JUDGES. 
See  Practice  in  the  Court  ofJppeaiSi  7. 

DOWER. 

1.  Widow  is  not  entitled  to  dower  in  the  slaves  of  the  husband  emancipat- 
ed by  his  last  will  and  testament     Lee  vs.  Lee*s  EoBeeutors  4*e.  48. 

3.  By  the  act  of  1798,  slaves  descend  and  pass  as  real  estate — the  act  of 
1797,  for  the  distribution  of  intestates'  goods  and  chattels,  therefore 
does  not  apply  to  them,  and  the  fight  of  the  widow  to  dower  in  the 
husband's  slaves,  depends  on  the  common  law,  (restricted  by  statute,) 
and  she  takes,  for  lite,  a  third  part  of  the  staves  of  which  he  died  pos- 
sessed— not  of  those  which  he  had  hcdd,  but  had  parted  with.  SmUey 
vs.  Smiley  Administrator  ^e.  94. 

3.  The  heirs,  administrator  and  widow  having  agreed,  that  the  slaves  of 

the  intestate  should  be  sold,  and  the  proceeds  (tivided  according  to 
their  respective  rights:  held,  that  the  widow  is  entitled— not  mere!^  to 
the  use  of  her  proportion  of  the  money  for  life,  upon  giving  security 
for  its  payment  to  the  heirs  upon  her  death — but  to  so  much,  abso- 
lutely, as' her  life  estate  in  one  third  of  the  slaves,  may  be  worth,  ref- 
erence being  had  to  their  productiveness,  by  hire,  &c.  Smiley  vs. 
SmUey^s  A^inistrator  ^e.  96 

4.  A  testator  devised  all  his  esute  'to  his  wife  during  widowhood,  with 

power,  as  long  as  she  remained  a  jfvidow,  to  sell  the  real  estate,  and  re- 
tain one  third  of  the  proceeds,  with  one  third  Cf  the  personalty,  for 
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-  life:  the  whole  to  go  to  the  children  upon  the  terminatioii  of  her  e»» 
tale.  She  made  no  renonciation  of  the  proritfktn  made  lor  her  by  the 
will,  within  the  time  allowed  by  law,  and  married  without  having  sold 
the  entate:  held  that  ahe  was  not  entitled  to  dower,  and  that  all  her 
rieh^s  Duder  the  will  were  terminated  bj  the  marriage.  Vmtee  tmd 
Wife  ¥8.  Camtf^beWi  Heirs,  3S9. 

5.  Form  of  a  declaration  in  dower  and  for  mesne  profits — good  for  the  for- 

mer obj*»ct,  not  for  the  latter.     T&ylor  ts.  Br^dritk^  S45, 947. 

6.  Several  paf-cels  of  land  in  pnsaession  of  the  same  tenant,  and  in  the  aan^ 

town,  may  be  incloded  in  one  anit  at  law  for  dower,  Taylor  vs.  Broa- 
ridb,  $47. 

7.  A  plea,  in  a  suit  for  dower,  that  the  hnsband  did  not  die  seized  of  the 

land,  is  immaterial,  and  no  bar  to  the  action.  Taylor  vs.  Brod- 
riek,  547. 
9.  If  the  defendant  in  an  action  of  dower,  was  a  purchaser  from  the  hus- 
band, and  has  added  to  the  valne  of  the  land  by  improvements,  those 
facts  may  be  pleaded,  and  will  be  available  to  curtail  the  allotment  of 
dower.     Tauhr  vs.  Brodriek,  S47. 

9.  If  the  valne  of  land  is  enhanced  by  improvements  made  by  the  tenant, 

under  a  bona  fide  purchase  from  the  husband,  the  widow  will  be  en- 
dowed of  so  much  only  as  will  be  equal  in  value  to  one  third  of  the 
land  independent  of  those  improvements.  If  there  is  no  such  increase 
o£  value,  the  judgment  will  be  Tor  one  third  of  each  parcel.  If  the 
tenant  relies  on  his  improvement  of  the  property,  he  must  plead  it ; 
and  the  facts  must  be  tried  by  a  jury,  who  will  determine  what  portion 
of  the  property  in  its  improved  state,  will  be  equivalent  to  one  third 
without  tw  improvement  :  for  which,  to  be  allotted  by  metes  and 
bounds  by  the  sheriff,  the  widow  will  have  judgment.  Taylor  vs. 
Brodriek,  S48. 

10.  The  right  of  dower  is  not  embraced  by.  the  statutes  of  limitations.  But, 
in  chancery,  this,  like  *  every  new  right  of  action  in  equity,'  <  must  be 
acted  on,  at  the  utmost,  within  tweaty  years.' '  Circumstances — such 
as  would  bring  the  case  within  the  exceptions  of  the  sti^tute, — ma/ 
constitute  exceptions  to  this  rule ;  as  where  the  demandant  was  a(>- 
sent  from  the  state  when  the  right  accrued,  she  mav  assert  it  at  any 
time  within  ten  years  after  her  return.  RaU*  vs.  /htgheM  and  Ued^ 
e#,  407, 

DUELLING. 

1.  A  challenge,  within  the  meaning  of  the  statute  ttgainst  duelling,  is  a  i-f- 
quiniion,  demand^  or  requesl,  to  figrht  with  deadly  weapons:  an  ex- 
pression of  readiness  or  willingness  to  accede  to  such  a  requisition,  if 
it  should  be  ipade,  does  not  amount  to  a  challenge.  Commonaetdih 
vs.  THbb»,  9S4, 

3.  Words  insinuating  a  desire  to  fight  with  deadly  weapons — as  they  tend 
to  provoke  such  conabat,  may  amount  to  a  misdemeanor  at  coalmen 
law.     CommomiDealth  vs.  Tibb$,  534. 

EJECTMENT. 

1.  Defendant  in  ejectment,  without  any  title,  or  twenty  years  posaession,  is 

not  protected  by  lapse  of  time.     Morion  ei  a/,  vs-  ISanders  4*c.  14. 

2.  Warranty  of  the  grantor  of  a  plaintifi*  in  ejectment,  does  not  aqlhorize 
him  to  insert  a  count  upon  the  demise  of  his  grantor. — The  latter  may 
have  such  a  count  stricken  out,  upon  motion.    Ross  vs.  Garrison  and 

-    85.  - 
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tenants  in  possession,  together  with  their  warrantor,  be  admitted 
(leiendants  in  ejectment,  there  can  be  no  recovery  against  tkem,  upon 
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evidence  which  would  not- authorize  a  recovery  against  him  also. — 
Woodard  Src,  va.  Spiller,  180. 

4.  Lessee  of  tenants  in  common,  suing  for  the  whole  tract,  may  recover  for 

as  much  as  he  ^ow'siitle  in,  and  demises  by,  any  of  the  co-tenanLs'; — 
But  a  judgment  for  more — for  the  whole,  when  there  are  co-tenants  on 
whose  title  there  is  no  demise,  is  erroneous.  Daniel  vs.  Bratton  et  aU. 
210. 

5.  The  purchaser  of  land,  sold  and  conveyed  by  a  sheriff,  under  execution 

against  the  estate  of  a  decedent  to  his  heirs  descended,  has  po  right  to 
use  their  names,  without  their  consent,  in  an  ejectment,  to  recover  the 
land.     Frizzle  etal,  vs.  Veaeh,  ^U-12. 

6.  A  tenant  in  common  cannot  recover  upon  a  joint  .demise.     Gaines  et  al, 

vs.  Buftn-d,  483  and  501. 

ELECTION. 

Election  to  take  under  a  will,  or  hold  adversely.  See  JDeviset  and  De- 
scents, 8. 

Election,  to  proceed  with  on<?^or  another,  suit  pending  for  the  same  cause. 
I^ee  Praettee  in  Suits  at  1am,  9. — Practice  m  Chancery,  23. 

ENDORSEMENT. 

.  See^Assignment.    BUls  of  Exchange,  3. 

ENTRY. 

1.  C,  claiming,  under  an  elder  grant,  adversely  to  M,  acquired  the  posse- 
sion by  buying  the  interest  of  persons  holding  parts  of  the  tract,  under 
executory  contracts  for  purchase,'  from  M;  such  entry  held  to  have  been 
made,  by  C,  under  M^s  title;  which  neither  C,  nor  those  claiming  un- 
^der  him,  can  dispute,  without  restoring  the  possession.  Carrico  et  al. 
vs.  McGee,  5. 

3.  The  entry  held  to  be  adverse  as  to  a  part  of  the  tract,  not  embraced  by 

the  proof  that  the  claimant  had  acquired  the  possession  by  contract 
with  hjs  adversary's  tenants.  Carrico  et  al.  vs.  McGee,  6. 
S.  When  the  entry  of  the  tenant  was  in  right  of  his  wife,  who  was  in  pos- 
session of  the  premises,  (and  so  not  a  forcible  entry,)  he  is  not  liable  to 
eviction  by  a  warrant,  although  he  may  have  taken  a  lease  from  the 
phiintifi  after  the  entry.     Morris  vs.  Bowles,  97. 

4.  Fish  back  and  Morgan's  Entry  of  40,000  acres,  on  Big  Bone.     MorganU 

heirs  vs.  Parker,  444. 
See  Possession,  16,  ^b.-^Practice  in  the  Court  af  Appeals,  19. 

EQUITABLE  INTERESTS, 

See  Choses  in  action  and  Equitable  Interests. 

EQUITY. 

1.  If  two  persons  join'tly  owe  a  debt,  and  both  sign  a  bond  for  it,  payable  t« 
one  of  themselves,  he  who  is  alone  liable  at  law,  upon  such  bond,  to  his 
co-obligor,  the  obligee,  might  be  relieved,  in  equity,  from  the  payment 
of  all  above  his  just  portion  of  the  debt.  •SUen,  J^ecutor  ^e.  vs.  Shad^ 
hume^s  Representattves,  71. 

3.  A  decree  settling  conflicting  claims  to  land,  should  not  be  founded  on  the 
mere  legal  title:  the  equitable  title,  entry,  &c.  should  be  investigated.  * 
Walker^s  Executors  vs.  Ogden,  250. 

3.  If  a  party  has  a  good  defence  at  law,  (to  the  whole  or  part  of  the  demand) 

and  fails  to  present  it  in  due  form,  or  it  is  disallowed  bv  the  verdict, 
chancery  cannot  relieve  him.     Walker^s  Executors  vs.  Ogden,  253. 

4.  Extraordinary,  inexcusable  delay  ih  preparing  a  cause,  and  consequent 

di|9charge  of  the  injunction,  are  not,  in  general,  sufficient  grounds  for 
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denying  to  the  complainant  the  relief  to  which  he  shows  himself  entitled, 
in  a  new  suif  upon  the  same  equity.  Should  an  assignor  become  insol* 
vent  in  the  mean  time,  and  the  assignee  thus  lose  bv  the  delay,  the  cir- 
cumstance would  be  entitled  to  consideration.    Curate,  vs.  Laeu,  353. 

5.  Notice  of  an  equity  does  not  affect  the  rights  of  a  party  in  a  trial  at  law. 

Million  vs.  Riley  et  al.  361. 

6.  Where  property  is  taken  and  sold  uifder  execution,  and  a  straager  claiais 

and  recovers  it,  or  its  value,  the  party  who  loses  it,  has  a  remedy  in  chan- 
cery against  the  defendant  in  the  execution,  whose  debt  was  satisfied  by 
the  sale.     Price  ^e.  vs.  Boyd  ^c.  436. 

7.  The  recovery  of  damages  f<ir  the  breach  of  a  covenant  to  convey,  extin- 

guishes the  obligation,  and,  in  effect,  rescinds  the  contract:  the  mere 
pendency  of  the  suit  has  not  that  effect — hence,  the  attitude  of  tbe-par- 
-  ties  when  one  seeks  a  specific  execution  in  chancery,  is  essentially  dif- 
ferent before,  dnd  afle'r,  a  judgment  at  law.  fVoddson^$  Jidminislrm^ 
tor  a  and  heirs  vs.  SeoH,  470. 

8.  When  a  vendor  comes  into  chance'ry  to  compel  his  vendee  to  take  the  ti- 

tle, the  cause  fif  the  breach  and  delay  will  be  looked  into;  if  it  has  been 
designed,  with  a  view  to  profit  by  the  noncompliance,  espedaliy  if  the 
vendee  has  sustained  an  mjury  by  it,.tbe  vendor  will  not  be  assisted; 
but,  if  it  has  been  fortuitous,  or  from  mere  neglect,  and  the  vendee  not 
injured,  the  delay  will  not  of  itself  preclude  the  relief  sought.  Wood- 
'   »on^8  Mmini$trator9  and  heirs  vs.  SeoU,  470. 

9»  A  mere  gif\  or  gratuity.cannot  be  enforced  in  equity.  But  against  a  judg- 
ment on  a  bond,  (which  imports  a  sufficient  consideration,)  unless  the 
want,  or  failure,  of  consideration,  total  or  partial,  u  elemrly  shovm,  the 
chancellor  will  not  relieve  on  that  grouna;  (hat  it  was  a  gift,  cannot 
be  inferred  from  the  fact,  that  the  payee  "induced"  the  promisor  to 
give  his  note,  as  a  compensation  above  what  had  been  agreed  upon,  for 
services  rendered.    Btob  vs.  Smith  4*c.  583. 

10.  Obligation  given,  upon  a  compromise,  by  the  vendor  of  land,  for  doable 
the  amount  of  the  purchase  money,  on  the  appearance  of  a  paramoont 
claim.— See  Conwromue,  1,  ot  Butler  vs.  Triplett,  152. 
See  Reseiision  of  Contract,  6,  7^  17.— ^gen<,  11. 

ERROR  CORAM  VOBIS. 

1.  A  writ  of  error  eorflm  vobis  is  a  matter  of  right :  but  if  made  a  eupersedeasy 

it  should  not  be  awarded,  without  notice  to  the  defendant;— and  vfont  of 

notice  may  be  ground  for  discharging  the  supersedeas:  but  it  is  not  good 

'    cause  Cot  ouashing  the  writ,  or  lor  awarding  damages  upon  its  dismie- 

sal.     dmos  et  al.  vs.  Carter,  178. 

ESTOPPEL. 

I.  Subsequent  purchaser,  whose  deed  recites,  that  the  land  was  sold  as  the 
property  of  Me  obligee  in  a  written  contract  for  » title,  cannot  deny  the 
title  of  such  obligee — he  is  estopped  by  the  recital.  Htudy  i-e,  vs.  Black* 
Vrf,  3. 

.le  tenant  is  estopped  to  deny  the  title  of  him  under  whom  the  tenant 
entered.  Carrico  et  al.  vs.  McOee,  5b  Norton  et  td.  vs.  Sanders,  15-16. 

A  party  in  possession  of  land  is  estopped  to  deny  the  title  of  him  ander 
whom  he  entered.  But  where  the  land  is  claimed  under  a  sheriff's  deed,, 
the  tenant  is  not  estopped  from  shewing,  that  the  title  of  the  defendant 
in  the  execution,  was  onlv  equitable,  and  was  not  subject  to  sale  under 
execution.    MilHon  vs.  RHey  et  al.  d6S. 

A  defendant  in  ejectment,  whose  title,  or  whose  vendor's  title,  w^s  sold 
unde"  execution,  will  not  be  permitted  to  show  that  there  was  an  out- 
standing title  paramount  to  that  of  the  defendant  in  the  exvcntion,  hi 
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order  to  defeat  the  action  of  the  plaintiflf  claiming  under  thp  sheriflf's 
conveyance.     MUHon  vs.  ItiUy  et  al.  863. 
*  h,  A  recital  in  a  traverse  bond,  that  an  obligor  had  traversed  the  inquisition, 
.   esto|)s  him  from  denying  that  fact,     fraytnan  vs.  Taylor,  527. 
6.  Entnppel  of  the  heir  by  the  warranty  of  the  ancestor.     See  Warranty 
of  TiiU  to  Land,  1,  2,  S. 

EVIDENCE. 

I.  No  proof  ia  necessary  against  those  who  admit  the  allegations  of  a  bill, 

by  failing  to  answer.     Hanhf  Sre.  vs.  Blackford,  4. 
2*  The  court  must  decide  upon  the  competency  of  title  papers,  and  the  right 
to  Qse  them,  and,  incidentally^  under  what  title  the  party  entered.     Car-'  . 
rtco  et  al.  vs.  McGee,  $. 

5.  In  trespass  ^pMre  eUmum  f regit,  plea  of  liberum  tenemenium,  and  issue 

thereon,  *  evidence  of  paramount  title  in  either  party,  is  admissible. — 

WiUom  vs.  Bibh,  8. 
4.  No  reversal  for  the  admission  of  relevant  testimony  at  an  inappropriate 

time.     fVilsong  vs.  Bibb,  9. 
b.  Records,  plats  and  paf>ers  bearing  upon  the  question  of  possetsion, -are 

admissible,  under  an  issue  on  a  plea  of  liberum  tenementum,-    Wilsons 

va.  Bibb^  9. 

6.  Admissions  of  items  of  account,  before  a  commissioner,  should  appear  in 

proof.     Commonwealth  vs.  Chambers,  12. 

7.  Copies  of  patents  not  duly  authenticated^not  shewn  to  include  the  land, 

were  properly  rejected.     Norton  et  al,  vs.  Sanders  ^e.  13. 
Q.  Testimony  that  can  have  no  legal  efiect,  should  not  be  admitted,  nor  used 

to  cou nteract  the  efiect  of  other  i Uegal  evidence.     Norton  et  al.  vs.  San" 

ders  ^e.  19.  . 

d.  Remark  of  a  mother,  that  land  (to  which  she  had  the  better  title)  was 

the  place  of  her  daughter,  may  imply  an  intention  to  give  it  to  the 

daughter,  a  parol  gift,  or  the  Kke;  but  should  not  be  construed  into  an 

admission  of^  an  adversary  title  in  the  daughter.    Ross  vs.  Gqrrison 

and  wife,  38. 
10.  An  authority  to  sign  the  name  of  a  party  to  a  covenant  for  a  title,  may 

be  presumecl  (ip  equity)  from  his  knowledge  of,  and  acquiescence  in,  the 

sale — when  the  denial  of  the  answer  is  not  wholly  unequivocal.     Tal^ 

bot  ^e.  vs.  Sebree^s  heirs  ^e.  56. 

I I.  Record  of  a  scire  facias,  admitted,  wthout  obUction,  in  the  court  below, 
as  proof  of  the  original  judgment,  will  be  allowed  the  like  effect  here. 
Ball  vs.  Lively,  67. 

12.  A  writing  which  recites  that  D  B  is  unable  to  manage  his  affairs,  and  hat 
deeded  his  farm  to  6  B,  in  consideration  of  future  maintenance,  and  pro- 
ceeds— "and  if  said  6  B  shaU  provide  for  me  and  my  beloved  wife  dur- 
ing our  lives,  as  aforesaid,  (I  do  agree  in  addition  to  the  land)  I  have 
delivered  and  give  up  to  the  said  G  B  all  my  personal  property  of  all 
and  every  kind  whatever,  and  authorize  him' to  do  what  he  please  with 
the  same,"  is  an  executory  contract,  that  vests  no  present  title  ki  the 
grantee:  there  was  no  error  in  rejecting  it,  when  ottered  as  evidence  of 
title  in  the  grantee,  to  alaves  which  the  grantor  afterwards  emancipa- 
ted.   Beaty  va.  Judy  4^.  102. 

19w  In  an  action  to  reoover  slaves  conveyed  ^by  a  third  person)  to  the  plain- 
tiff, ia  trust,  to  secure  certain  debts,  evidence  that  the  debts  had  been 
"paid  01  nearly  so,"  waa  properly  rejected — it  would  b^ar  only  upon  a 
question  proper  for  chancery.     PooZ  vs.  Adkisson  et  oZ.  110. 

14.  Evidence,  that  the^defendant— in  detinue  for  slaves,  ii^hich  he  bad  sold, 
as  the  agent  of  another,  hs^  some  knowledge  of,  and  co-operated  to  de-  .. 
feat,  the  title  of  the  lawful  owner,  was  proper  ibr  the  jury,  and  sufficient 
to  preclude  a  nonsuit.    Pool  vs.  Adkis'son  etahXW. 


Digitized  by  VjjOOQIC 


640  iND£X. 

EVIDENCE. 

15.  Two  defendants  were  found  guilty  of  forcible  entry  and  detainer^  and 
traversed  the  inquisition:  the  declaratioq,  on  the  traverse -boiid,  avera 
(for  breach)  that  the  traverse  wasoiot  prueecuted  with  etlect:  the  re* 
cord,  produced  in  evidence,  shews  the  inquisition  (bund  true  a$  lo  one, 
untrue  a$  to  the  other^t  does  not  support  the  decIaratioB*  and  theva* 
riance  is  fatal.     Cain  et  al,  vs.  Flyrtn^  144. 

16.  Plea  of  non  est  factum,  to  an  action  on  an  injunction  bond^  attested  by 
the  cierk,  casts  the  onus  probandi  on  the  plaintiff — as  in  other  cases; — 
for  if  the  attestation  were  an  official  act,  and  evidence  of  the  ngnmg, 
it  would  not  identify  the  individual  sued,  as  the  one  who  sig^ned.  £0- 
hdrds  vs.  Wolfe,  Ibb. 

17.  One  only,  of  the  three  subscribing  witnesses,  being  produced,  to  prove 
the  execution  of  a  will,  he  should  be  credible,  and  his  testimony  direct 
and  positive:  his  "impressions,"  and  statements  ''according  to  the  best 
of  his  recollection,*'  are  not  sutRcient.     Carrieo  vs.  Nealand  others,  163. 

18.  Inferences,  from  circumstances,  in  favor  of,  and  against  the  authenticity 
of  a  will.     See  WiUs,  4,  or  Carrieo  vs.  Neal  et  al.  164. 

19.  Acknowledgments  of  an  agent,  made  subsequent  to  the  transaction  in 
which  he  acted  as  agent,  (not  part  of  the  res  gesta,)  are  not^evidence 
against  the  principal.     Davisya,  WJUtesides,m. 

30.  A  register  or  the  births  of  children,  in  the  hand  writing  of  the  father, 
who  is  dead,  is  admissible  to  prove  the  ages  of  the  children^  Woodard 
etoU,ya,6p%Her,\%Q, 

!!l;  Comparison  of  hand- writing  is,  in  general,  not  evidence  to  prove  a  sig- 
nature. Where  the  writing  is  too  old  i<)r  a  living  witness  to  have  seen 
the  party  write,  or  in  corroboration  of  other  proof,  comparison  is  some- 
times admitted.     Woodard  et  als.  vs.  SpUUr,  180-1. 

<23.  Whether  one  man,  or  another,  was  in  tHe  actual  possession  of  land,  at 
a  particular  tnne,  is  a  question  of  fact,  to  be  decided  by  a  jury — to  whom 
all  the  facts  and  circumstances,  in  proof,  should 'be  submitted,  without 
instructions  asr  to  the  inference  they  may  draw  from  any  particular  fact. 
Boucher  vs.  WilHamson,  328.  ' 

33.  Extraneous  evidence  is  not  admissible  to  show  what  the  parties  to  aa 
award  agreed  to  refer;  it  should  appear  by  the  record.  Gtimes  vs. 
Grimes,  234. 

34.  That  there  was  no  visible  alteration  of  the  actual  possession  of  slaves 
and  personalty,  transferred,  by  deed,  from  one  to  another  it)  the  same 
family,  is  not,  per  $e,  evidgnce  of  fraud:  but  a  fact  which  may  be  sub* 
niitted  to  the  jury,  whose  province  it  is  to^decide  the  question,  upon  all 
the  proof.     fVash  et  al.  vs.  Medley,  269. 

25.  Not  error  to  reject  a  deed  when  offered  merely  to  prove  the  extent  of 
defendant's  possession,  as  it  could  not  show  that  he  was  not  in  posses- 
sion of  the  land  sued  for.     Million  VB,  Riley  et  al.^l5\, 

26.  Where  the  recovery  is  in  specie,  for  a  debt  due  in  paper,  there  must  be 
evidence  of  the  value  of  the  paper,  or  the  verdict  cannot  be  sustained. 
Canterberry  vn,  Commoriwealth,  419, 

27.  A  hogshead  of  tobacco  was  deposited  in  a  warehouse,  for  the  purcha- 
ser, who,  unable  to  find  it  when  wanted,  took  another  belonging  to  the 
same  seller,  which  proved  to  be  not  haif^as  valuable: — the  warehouse- 
man beiag  accountable  to,  and  sued  by,  the  seller,  for  one  of  the  two 
hogsheads,  the  jury  were  at  liberty  to  infer  that  the  property  of  that 
not  found  by  the  purchaser*  revested,  when  he  took  another  in  lieu  of 
it,  in  the  seller;  and  their  verdict  for  the  value  of  that  one,  is  sustained. 
Chrady  vs,  Leavell,  4^7 . 

28.  A  charge  for  a  commission,  or  discount,  on  a  bill  of  exchange  received 
in  payment,  must  be  proved — courts  will  not  take  notice  of  a  mercaii" 
file  usage,  to  allow  it.     Wardvs,  Eoerett,  429. 
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29.  A  son  may  recover  of  his  father's  executors  for  liibot  done  by  himself 
and  his  slaves  in  his  nimority,  upon  proof,  frjom  which  a  promise  of, 
payment  may  be  inferred,  without  proving  an  express  promise;  But 
the  facts,  that  the  son  married  in  his  minority,  brought  his  wife  and 
two  slaves  obtained  by  her,  to  his  father's,  and  continued  in  the  man- 
agement of  the  farm  until  he  came  of  age — are  not  sufficient  to  jasti/y 
a  verdict  for  the  son.     Engiemari^s  Executors  vs.  Engleman,  488. 

30.  As  to  a  parol  reference  and  award,  one  arbitrator  testified  that  he  be* 
lieved  that  the  defence  to  a  portion  of  the  ptaintifr*s  demand,  wa& sus- 
tained; the  other  testified  that  it  was  his  impression  thai  no  award  was 
made  in  relation  to  that  portion: — the  evidence  of  the  former,  being 
consistent  with  the  submission,  and  more  positive,  is  conclusive;  the 
award  is  held  to  he  a  bar  to  this,  ad  well  as  the  other  portion  nf  the  de- 
mand, and  a  verdict  therefor,  set  aside.  Englefnan^s  Executors\s.  En- 
gleman,  433. 

31.  Allegations  of  a  bill  not  answered.     See  Practice  in  Chancery,  10. 

^  32.  The  testimony  of  one  witness  prevails  against  the  denial  of  an  answer, 
sworn  to  only  by  a  defendant  who  has  no  pt^rsonal  knowfedge  of  the 
facts.     Combs  vs.  Boswell  4'C.  474. 

33.  A  declaration  in  slander,  charging  words  as  having  been  spoken  in  the 
third  person,  is  sufficiently  sustained  by  proof  of  words  spoken  in  the 
second  person.     Dailey  vs.  Qaines  529. 

34.  An  insolvent  father  having  purchasefi  land,  and  taken  the  title  to  his 
children — his  answer  in  a  suit  to  subject  it  to  his  debt,  or  bis  declara- 
tions afler  the  conveyance,  may  not  be  evidence  against  them: — his 
indebteilness  at  the  lime,  and  payment  with  his  money,  are  evitlence 
against- them.  That  they  (infants,)  had  money  to  make  such  pur- 
chase, will  not  be  presumed,  in  the  absence  of  proof.  DoyU  ^c.  vs; 
Sleeper  ^c.  532. 

35.  An  officer,  sued,  in  detinue,  for  a  chattel  that  he  has  takffn  and  holds 
under  an  order  of  court,  must  show,  by  his  plea,  how  he  holds  it;  evi- 
dence of  his  right  to  hold,  is  not  adniissible  under  a  plea  of  non  detineU 
Cromwell  vs.  Cliay,  5t9.  • 

36.  A  clerk  prosecuted  for  breach  of  good  behavior,  will  be  required  to  pro* 
duce  any  papers  or  books  belonging  to  his  office,  that  may  be  wanted 
as  evidence.     Commonwealth  vh.  Rodes,  595. 

37.  Though  fee  bills  may  appear,  upon  inspection,  to  contaih  illegal  char- 
ges— as  Tir  services  Unnecessary,  and  probably  never  performed:  in  a 
case  where  the  penally,  upon  conviction,  is  remf«val  from  office,  the  re- 
cords of  the  court  not  being  n.^ed,  to  show  what  orders  were  made,  thiB 
court  will  rather  presume,  that  unnecessary  orders,  whirh  justify  the 
charges  of  the  clerk,  were  directed  by  his  court,  than  that  he  mad»'  the 
charges  without  f>erforming  the  service.  Commonwealth \s,  Rndes^  601. 

38.  Proof  of  fraud  in  thn  sale  of  a  commodity,  i^  inad»nissihle,  where  there  ' 
is  nr>  plea  (or  allefgata)  charging  fraud.     Marshall  va.  Peck  Src.  612. 

See  Practice  in  the  Court  of  Appeals^  8.  15. — Estoppel^  4 — Presumptions, 
\%  18.— frr»7  of  nitchK  %  3.— Motion.  4.— jFVawrf,  14.— A'oticc,  10.— 
Improvements  on  Land,  3. — Clerks  of  Courts,  11. 

EXECUTfONS 

1.  Sale  by  sherifT,  of  two  /o'«— for  more  than  the  amount  of  the  execution, 

is  illegal.     Cooper  Sec  vs.  Mar  fin  ^t.  24. 

2.  Interest  nf  wni-tgagpe  in  not  vpn«lihl/»  un«f»»r  execution.     Cooper  ^^r.  vs. 

Martin  ^t.  24.     Buck  ^*r.  v^  Sanders  ^r.  188. 

3.  Land  patented  to  th'»  '"heirs"   »f  tine  in  wh  )sc  name  it  was  entered  and 

surveyed,  they  take  by  </ewen/;— and  it  is  subject  to  sale  under  execu-. 
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tiun  a^inst  the  estate  of  the  decedent  lo  hia  heirt  deaeended.     Frizzk 
etul.v9,  FeocA,  311-13. 

4.  The  legal  title  of  a  defendant  in  an  execution,  to  land  in  the  advert  poM- 

$e»$ion  of  another^  is  subject  to  levy,  and  sale,  under  execution.   FrtzzU 
el  a/.  V8.  FeaeA,  311-13. — Judge  Nich.  ias  of  a  different  opinion — 3l7. 

5.  Where  land  ia  levied  on  as  the  property  of  a  defendant,  aeainat  whom 

the  poisetnon  is  held  adversely,  the  valUaiion  must  be  of  &e  bmdf  (not 
merely  of  the  defendant's  claim,)  without  deduction  for  the  adverae 
possession.  Frizzle  et  al,  vs.  Veaeh,  316. 
•  ^.  As  soon  as  an  execution  comes  to  the  hands  of  the  sherifi,  the  defendant's 
estate  is  in  lien  for  the  amount;  and  if  he  convey  land  which  is  after-i 
wards  levied  on  and  sold  under  the  execution,  the  sale  by  (he  sheriffi 
has  relation  back  lo  the  time  when  the  execution  came  to  his  hands, 
overreaches  that  made  by  the  defendant,  and  passes  the  better  tilie. — 
Million  vs.  Riley  et  td.  366. 

7.  An  execution  was  returned  to  the  clerk^s  office^  on  which  the  plaintifl 
had  endorsed  a  credit  for  nearly  the  full  amount;— eight  years  afker^ 
.  wards,  he  applies  for  a  new  execution  for  the  original  sum,  regardleas 
of  the  credit,  which  he  alleges  was  endorsed  by  mistake^  and  which  is 
issued  accordingly:  held  that,  though  it  would  be  prudent  for  the  clerk^ 
in  such  case,  to  wait  for  an  order  of  court  to  correct  the  mistake,  yet  if~ 
he  issues  the  new  execution  disregarding  the  credit,  and  u|>on  a  motion 
to  quash,  it  appeals,  that  the  mistake  had  really  been  made,  and  thede- 
'fendant  was  not  t*ititled  to  the  credit,  the  proceeding  mav  be  sanction- 
ed, and  the  motion  lo  <iuash,  shouki  be  overruled.  Frankfort  Bank  vs^ 
Markley.sn. 

S.  Duty  of  sheriflii  in  relation  to  paving  over  the  proceeds  of  executions. — 
See  SherMt  3,  4,  6,  or  Canterherry  vs.  Commonwealth  ^c.  416. 

§.  Quashal  of  a  sate  and  sale  bond.  See  Salet^  12,  or  WiUonw^.  Perei" 
•«/,  419. 

10.  An  execution  in  the  bands  of  an  officer  gives  a  lien  upon  the  chattels  of 
(he  defendant  within  the  county — which  is  not  lost  by  their  temporary 
removal.~But  tho^e  to  whirh,  not  being  in  the  county,  the  lien  had 
never  attached,  until  the  defendant  sold  them  bona  Jide\  do  not  become 
liable  bv  being  brought  into  the  county  bv  the  purchaser.  Clagget  vc. 
Foree,  438.      . 

11.  Remedy,  where  the  property  sold  to  satisfy  an  execution,  is  afterwards 
recovered  by  a  st range r->^See  EquHy^  7,  or  Price  4'C.  vs.  Boyd  ^c.  436. 

13.  An  execution  may  be  levied  upon  money  in  possession  of  the  defendant — 
but  there  is  no  lien  upon  it,  and  it  is  not  bound  by  the  execution  after 
the  debtor  parts  with  it.     Doyle  ^c.  vs.  Sleeper  ^c.  534. 
See  Serffiee  of  ProeeUy  8,  4,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Estate  having  come  to  the  knowledge  of  an  administrator,  (not  reduced 
to  possession)  does  not  render  hiin  liable*  (Griffith  et  al.  vs.  Common- 
.  wea/<A,  371. 

3.  JProperty  of  a  decedent  which  (by  act  of  November,  1831,)  is  exempt  from 
execution,  passes  to  the  widow  and  heirs,  if  anv;  ami  is  not  assets  to  be 
administered.     Grifiith  et  al  vs.  Commonwealth,  371. 

3.  An  administrator,  with  the  will  annexed,  mav  exercise  all  the  powere 

intended  to  be  conferred  on  the  executor  by  tliie  will.     Simp$on  4*c.  vs. 
Hawkins  ^e,  306. 

4.  But  administration,  with  the  will  annexed,  granted  in  another  State,  does 

not  authorize  such  administrator  to  convey  land  in  this  Stare,  unless  he 
is  also,  appointed  by  the  proper  court  here:  his  deed  would  pass  no  title 
^  — /6trf,  306,  316,  337. 
».  The  confirmation  by  the  county  court,  of  a  settlement  made  by  commis* 
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EXECUTORS  AND  ADMINISTRATORS. 

sioners  with  an  executor,  may  be  resisted  by  any  patty  interested  in  the 
estate,  with,  or  without,  the  concurrence  of  others;  and  every  faciiky. 
.  should  be  afforded  him  for  that  purnose,  by  the  court — whose  duty  it 
is,  to  scrutinize  such  accounts  rigidly,' and  require  of  the  executor  sa- 
tisfactory proof  as  to  every  item  objected  to,  and  take  care  that  no  un- 
just or  exorbitant  charges  are  admitted.  CvndiffvB,  Zachery^a  Execu- 
tor, S71,  .  ^  • 

6.  If  any  of  the  parties  interested  fail  to  make  their  objections  when  the  re- 

port comes  regularly  be/ore  the  court,  and  until  the  settlement  has  beet) 
confirmed,  they  will  be  precluded,     llnd,  371. 

7.  No  action  at  law  lies  against  a  foreign  administrator,  who  has  ilot  qualk- 

fied  in  this  State.  The  Only  remedv,  if  any,  is  by  bill  in  chancery,  up- 
on apprnpriate  facts.     Curie  vs.  Moor,  445. 

8.  If  an  administrator  makes  distribution,  and  debts  appear,  he  is  liable  for 

a  devastavit:  he  must  look  to  the  distributees  for  indemnity,  and  if  he 
took  no  bond  of  them,  must  abide  the  coi^seqtiences.  Johnson  ^e,  vs. 
Fuquay  <$*e.  514. 

9.  One  who  is  both  administrator  and  guardian,  will  be  deemed  to  hold  the 

assets  in  the  foi'mer  capacity,  where  no  change  in  the  manner  of  hold-^ 
ing  appears;  and  his  sureties,  as  administrator,  will  alone  be  chargea- 
ble.   Johnson^^e,  vs.  Fuquay  ^c.  514. 

10.  The  county  court  may,  by  its  order,  release  the  sureties  of  an  adminis- 
trator or  guardian.     Johnson  ^c.  vs.  Fuquay  ^c,  514. 

11.  The  bond  of  an  administrator  should  be  payable  to  the  Commonwealth 
— but  is  not  void  if  the  justices  of  the  county  court,  by  their  names,  are 
the  obligees.    Johnson  ^e.  vs.  Fuquay  ^c.  514. 

13.  The  consent  of  an  executor  in  Virginia,  that  a  slave  should  vest  in  the 
legatee,  may  be  inferred  from  his  removal,  and  bringing  the  slave  with 
him,  to  this  State.     SimraWs  Administrator  vs.  Graham,  574.  . 

IS.  Chattels  which  a  decedent  had  only  a  life  estate  iii,  do  not  go  to  the  a^ 
roinistrator.     SimraWs  Administrator  vb.  Graham,  574. 
See  LimitaUms,  ^9,— Covenant,  7. 

FACTOR. 

See  Agent. 

FEDERAL  COURTS. 
.    See  /f»prt«<H|f»«ti(,  1,  S. 

FEE  BILLS. 

1.  Clerks  are  to  put  their  fee  bills  into  the  hands  of  the  sheriff,  for  tollec- 
tion,  before  the  first  of  April,  annually;  and  then  the  sheriff  is  bound 
to  account  for  them,  on  or  before  the  tirst  of  October  following.  If  the 
'  sheriff  receives  them  after  the  first  of  April,  he  may  be  required  to  ac- 
count, in  a  reasonable  time.  Fowler  et  al,  vs.  the  Commonwealth  for 
Taylor,  358. 

i.  Where  a  sheriff  received  fee  bills  for  collection  after  the  Jirst  of  Aprils 
and  is  sued  for  failing  to  account,  an  averment  that  he  did  not  pay  Sec. 
"as  directed  by  law,"  being  merely  tantamount  to  an  averment  that  he 
did  not  pav  &c.  6y  the  first  of  October,  is  no  sufficient  breach.  Fowler 
et  al.  vs.  the  Commonwealth  for  Taylor,  358. 
See  Clerks  of  Courts,  10,  11. 

J^RRY. 

1.  Grant  of  a  ferry,  across  the  Ohio,  to  Pelegr  Underwood,  under  a  special 

act  of  Assembly — Construction  of  the  act.     Henry  vs;  Underwood,  245. 

2.  By  the|[eneral  law,  the  owner  of  a  ferry  must  be  the  owner  of  the  land 

where  it  is  established;  and  no  ferry  is  to  be  granted  on  the  Ohio  river, 
within  half  a  mile  of  one  previously  established. — A  special  act,  authorr 
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izing  the  county  caurt  of  Jefferson  to  establish  a  ferry  across  the  Ohio, 
"fn»m  a  prunt  ab<iqt  half  a  mile  below  Shrieve*s  ieiry,  <.ii  said  Under- 
wood's land,^'  allows  the  new  ferry  wilhin  hail  a  mile  of  ^nothf  i— not 
di8|H-4i:?tng  with  the  reouisition  of  ihe  B:f»neral  law  a«  to  title;  and  Un- 
diTWiMHi  having  failed  to  show  title  in  himself  to  the  landings  the  or- 
(U'T  j^raijfing  the  ferry  is  reveis*  d.  Henry  vs.  Underwood,  246. 
8.  The  pr«>|KTiy  of  an  individual  cannot  be  lakep  lor  public  use  (as  for  a 
ferr »  )  wjrh'»ul  his  consent,  or  an  tquivalenc  first  paid.  Henry  vs.  Un- 
denoood,  247. 

4.  Th«»  act  authoris'ing  county  courts  to  discontinue  ferries,  must  be  strictly 

pui^ued.     Broten  \'a.  Givens,  260. 

5.  The  notice,  or  summons,  (or  order  authorizing  it,^  to  the  owner  of  a  fer- 

ry, to  show  cause  against  its  being  discontinued,  must  apprize  him  of 
the  nature  of  the  complaint.     Brovm  vs.  Givens,  260. 

6.  Two  causes  only  will  authorize  an  order  discontinuing  a  ferrv — 1,  fai- 

lure, for  six  months  af\er  it  is  granted,  to  provide  boats  andliands;  % 
its  being  disused  and  unfrequented  for  two  years.  Brown  \s»  Givens, 
260. 

7.  The  appearance  of  the  owner  of  a  ferry,  summoned  to  show  cause  against 

its  discontinuance,  does  not  waive  the  necessity  of  due  notice  to  him,  of 
the  grounds  of  the  motion.     Brown  vs.  Givens^  261. 

8.  A  court  of  phanpeiy  having  ordered  a  ferry  to  be  leased — the  tenant  re- 

niaining  in  possession  after  his  lease  expired  nhe  order  still  in  force,)  is 
entitled  to  the  tolls.     M^Cquly  vs.  Givensy  2o2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  When  the  entry  of  the  tenant  was  in  right  of  his  wife,  who  was  in  pos- 
session of  the  premises,  (and  so  not  a  h»rcible  entry,)  be  is  not  liable  lo 
eviction  by  a  warrant,  although  he  may  have  taken  a  lease  from  the 
plaintiff  after  the  entry.     Morris  vs.  Bowles,  97. 

3.  The  only  proper  issue  upon  a  traverse,  is,  whether  the  inquisition  is  true, 
or  not.  Dilatory  pleas  are  not  admissible.  Nor  can  apy  advantage  be 
taken  of  irregularities  in  the  proceedings  upon  the  warrant  in  the  couor 
try.  If  two  cases  are  pending  for  the  same  forcible  entry,  an  ejection 
may  be  directed.     Boucher  \%.  WiUiamson,  ^21 . 

3.  A  traversor  who  ap^teared  on  the  trial  in  the  country,  cannot  quash  the 
inquisition  for,  or  take  any  advantage  of,  the  want  of  proper  service  of 
the  warrant.     Philips  vs.' Harmon  et  aL  468. 

4., The  finding  on  a  warrant  of  forcible  entry  being  traversed,  the  justice 
'should  return  the  papers  to  the  clerk's  ofRce  w'tthin  ten  days — but  his 
failure  to  do  s(^,  is  nttt  cause  for  a  dismissal,  nor  should  it  prejudice  ei- 
ther partv.     FFoyflum  vs.  Toy /or,  527. 

5.  A  recital  in  a  traverse  bond,  that  an  obligor  had  traversed  the  inquisi- 
tion, estops  him  from  denying  the  fact — bond  having  been  duly  execut- 
ed and  the  papers  returned  to  the  circuit  court,  the  proceedings  may 
be  presumed  (nothing  appearing  to  the  contrary)  to  have  been  regu- 
lar, and  if  no  traverse  is  lf)und  wiih  the  papers,  one  may  be  filed  nunc 
pro  tunc.  IVayman  vs.  Taylor,  527. 
See  Evidence,  1 5. 

FORFEITURE. 

1.  Th«*  provisions  of  **an  act  to  revive  and  amend  the  champerty  and  main- 
tenance law"  &c.  of  January  7,  1824,  which  declare  that  the  lands  of 
nropriet<»rs  and  claimants  shall  be  li'rfeited  to  the  commonwealtl.,  un- 
less certain  im}»rovement8  are  made  ihereon,  as  required  by  the  act,  arc 
unconstitutional  and  vnid.     Gaines  et  al.  vs.  Buford,  484. 

§t.  Every  cnnveyance,  or  Contract  for  the  sale  of  land  in  the  adverse  posses- 
sion of  a  stranger  to  the  contract,  is  voidi  (by  the  champerty  act  of  '24^^ 
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and  no  suit  can  he  maintained  upon  a  title  acquired  under  euch  circum- 
stanced. Bui  tlie  title  of  the  vendor  in  not  forleited  hy  such  vain  at- 
tempt to  iraiwter  if^  nor  is  his  right  of  action,  upon  hi»  preexisting  li- 
.  </e,  thereby  destroyed.  fVashva,  MeBrayeryb66.  Dissent  uf  Judge 
Nicholas,  upon  the  latter  point,  5^9. 

FRAUD 

1.  A  release  ohtained  by  a  fraud,  n^hich  the  injured  party  is  aware  of,  but 
'       submits  to  from  a  strong  motive  of  interest,  may  be  set  aside  by  the 

chancellor.     Davis  ^c,  vs.  Morgan,  20. 

2.  Vendee  of  a  chattel,  discovering  a  defect  which  the  vendor  frandulently 

concealed,  may  return,  or  tender  it  back,  and  rescind  the  contract — or 
retain  it,  and  recover  damages.     Hoggins  vs.  Becraft  Sfc.  80. 

8.  Circumstances,  the  result  of  fraud,  shouid  have  no  etfect  upon  a  contro- 

versy.— But,  the  vendep  of  a  party  who  has  obtained  a  judgment  of 
eviction,  may  enforce  the  judgment  (by  scire  facias  &c.)  without  fraud. 
Ball  vs.  Lively,  64. 

4.  A  paTty  who  is  induced,  by  fraud  or  imposition,  to  enter  a  credit  for  a 

payment — as,  for  the  amount  of  a  note  which  turns  out  to  be  forged,  in 
whole  or  in  part — may  disregard  the  transaction,  and  cancel  the  credit. 
Letcher  vs.  Bank  of  the  Commonwealth,  84. 

5.  The  owner  of  a  land  warrant  applies  to  a  deputy  surveyor,  to  have  it  en- 

tered and  surveyed.  The  deputy  having  another  warrant  in  his  .pos- 
session, anticipates  the  present  applicant,  enters  that  other  warrant  up^ 
on  the  land  which  he  intended  to  appropriate,  procures  a  transfer  of  the 
warrant  to  himself,  and  has  the  land  surveyed,  acc«)rdingly,  the  same 
day.  The  applicant's  warrant  is  also  entered  immediately  afler  the 
other,  and  the  survey  made,  the  next  day,  covering  most  of  the  land  so 
appropriated  by  the  deputy.  The  applicant  then  files  his  bill  in  equitVj 
to  compel  the  deputy  to  relinquish  the  interference:  held  that,  iis  the 
warrant  used  by  the  deputy,  came  first  to  his  hands,  as  he  was  not  pro- 
hibited by  law,  Vrom  appropriating  land  for  himself,  and  as  he  might  /e- 
gaUy  Use  his  information,  however  acquired,  as  he  pleased,  chancery 
could  afiord  the  complainant  no  redress.     Ricevs,  WUliams,  192. 

6.  If  there  was  fr/xud  in  the  sale  of  a  commodity,  tendering  it  back,  rn  due 

time,  rescinds  the  contract.     Ligkthum\^,  Cooper,  273. 

7.  False  representations  by  the  s^^ller,  relative  to  what  the  buyer  might  ex-* 

amine  for  himself*,  do  not  amount  to  a  fraud,  uor  to  a  warranty.  If^  the 
defects  are  such  as  could  not  be  discovered,  with  ordinary  care,  false  re- 
presentations on  those  points,  are  fraudulent,  and  ground  for  rescission, 
by  a  return,  or  tender  in  due  time.  LigHtbumy^.  Cooper,  273. 
Q.  ^or  an  agent  who  had  located,  surveyed  and  sold  land  lor  his  principal, 
to  conceal  that  fact,  and  purchase  the  warrants  of  him,  would  be  fraud- 
ulent.    Taylor  vs.  Knox^s  Executors,  396. 

9.  Query,  whether  a  stranger  would  be  bound  to  impart  his  knowledge,  be- 

fore making  the  purchase.    Und,  396. 

10.  A  party  buys  an  estate,  pays  for  it,  and  has  the  title  made  to  his  children; 
his  creditors  file  a  bill  to  subject  it  to  the  payment  of  his  debt: — the  debt 
having  been  contracted  before  the  purchase;  the  answers  of  father  and 
children  denying  that  it  was  an  advancement  to  thenrf,  and  other  circum- 
stances indicating  an  intent  to  defraud  creditors — held  that  the  estate 
was  liable  for  the  debt.  Doyle  ^e,  vs.  Sleeper  ^c.bSl.  Dissent  of  Judge 
Nicholas  in  this  case,  551.  ' 

11.  If  a  father  holds  the  title  to  real  estate,  and  being  much  indebted,  con- 
veys it  to  his  child,  the  conveyance  will  be  (^by  the  statute)  fraudulent 
and  void  as  to  all  his  creditors.  If  he  is  not  mdebted  at  the  time  of  the 
convevance^  it -may  be  good  against  subsequent  creditors.  Doyle  ^e, 
vs.  Sleeper  *c.  532. 
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13.  Conveyancee  in  fraad  of  prior  creditors  are  void  at  common  law.  But 
the  common  law  does  not  apply  this  rule  to  subsequent  creditors.  Doyle 
^e.  vs.  Sleeper  ^c.  532. 

13.  11'  a  parly  purchase  property,  pay  for  it  with  his  money,  and  caube  the 
conveyance  to  be  made  lo  a  stranger ,  there  will  be  a  resulting  trust  to 
the  payer,  and  chancery  will  decree  the  property  subject  to  his  debts* 
If  the  conveyance  be  made  to  his  children  as  an  advancement,  ii  will  be 
good,  and  the  property  will  not  be  liable  to  the  laiher's  debts.  But  if 
it  appears  that  the  conveyance  was  not  intended  asa  6ona  Jide  advance- 
ment, but-m  defeat  creditors,  it  will  be  deemed  fraudulent,  andaitaleof 
the  property,  to  pay  the  father's  debt,  may  be  decreed.  Doyle  ^c.  vs. 
Sleeper  fye.  536. 

14.  That  the  intention  of  a  father  who  procures  an  estate,  purchased  and 

Caid  for  by  htm,  tp  be  conveyed  to  his  children,  was  fraudulent,  cannot 
e  inferred  from  the  mere  fact  of  bis  indebtedness  at  the  lime,  but  slight 
additional  circumstances  will  justify  that  inference.  Doyle  4*c.  vs.  ^e- 
per  ^c.  540. 

15.  Opinion  of  Judge  Underwood:  that,  if  a  father,  who  i$  insohent,  buys 
an  estate,  pays  for  it,  and  has  the  title  made  to  his  children,  it  is  a  fraud 
up<^n  his  creclitors — and  the  estate  a  trust  in  the  hands  of  the  children, 
which  should  be  held  liable  for  the  fat  her^s  prior  debt.  DoyU^cvz. 
Sleeper  ^c,  543.     Difierent  opinion  of  Judge  Nicholas,  551. 

16.  Opinion  of  Judge  Underwood,  thai,  where  a  debtor  has  eilects  subject 
to  execution,  and  so  disposes  o£  them,  that  they  cannot  be  reached  by 
his  creditors,  it  is  fraudulent,  not  only  in  him,  but  in  the  party  who  ac- 
cepts or  receives  the  effects.  -  Doyle  ^c.  vs.  Sleeper  ^e,  543. 

'  f7.  Opinion  of  Judge  Nicholas  (dissenting)  in  acase  where  a  iisither  having 
purchased  real  estate,  with  his  money,  and  had  it  conveyed  to  his  chil- 
dren, his  creditors  attempt  to  subject  it  to  the  payment  of  his  debt. — 
See  Parent  and  Child  5,  or  Doyle  ^e.  vs.  Sleeper  ^c.  551. 

18.  if  a  debtor  gets  hU  debtor  to  give  a  bond  to  a  third  party,  in  lieu  of  one 
payable  to  him,  or  otherwise  transfers  his  claims,  to  defraud  his  credi- 
tors, they  may  nevertheless  be  reached  by  an  attachment  bill.  BM  vs. 
Smith  4-c.  581. 

19.  False  representations  bv  the  seller,  as  to  the  value  of  a  commodity,  or 
as  to  any  matter  that  the  buyer  can  ascertain  by  ordinary  vigilance  or 
enquiry,  do  not  subject  the  seller  to  any  legal  fiabilitv.  JdarshaU  vs. 
Peek  ^e,6\l. 

dO.  Proof  of  I'raud  in  the  sale  of  a  commodity,  is  inadmiasibJe,  where  there 
is  no  plea  {or  allegata)  charging  fraud.     ManhaU  vs.  Peek  ^e.  613. 
See  Rescission  oj  ContraetSi  ^—Evidence,  ^4-^Cho$es  in  Action,  5,  and 
Equitable  InterestSy  3. 

FRAUDS  AND  PERJURIES. 

See  Statute  of  Frauds  ^c. 

GARNISHEE. 

See  Interesty  S.^Choses  in  Action  and  Equitable  Interests,  4. 
GIFT. 

1.  Gift,  with  reservation  of  a  reversion  upon  a  contingency.     See  Rever- 
sion and  Remainder,  1,  or  Betty  vs.  Shore,  236. 
•     2.  Gift  of  a  note,  or  bond.     See  Equity,  9,  or  Bibb  vs.  Stniih  ^e,  583. 

GRANTS  OF  LAND. 

See  Land  Titles,  3. 
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GUARDIAN  AND  WARD. 

1.  A  guardian,  his  wards,  and  others  being  tenants  in  common,  a  con- 
tract signed  by  the  g^uardian  and  others,  stipulating  to  convey,  by  the 
description  *'  our  intereat^^  in  the  land,  imposes  no  Dhligation  on  him  of 
his  wards,  for  their  title.     Johnson  ^e,  vs.  John$on?»  heirs  ^c,  367. 

3.  Ifthe  tenor  of  a  guardian's  bond  is  such  as  to  hold  him  accountable  for 

the  proceeds  of  the  real  estate  of  his  wards,  which  he  was  authorized 
to  sell,  the  manner  of  the  sale  is  immaterial:  if  it  be  even  by  verbal 
contract,  and  he  receives  the  money,  and  they  a|fe  lyilling  to  confirm 
the  sale,  he  and  his  sureties  will  be  answerable  on  the  bond.  John-- 
son  ^c.  vs.  Johnson^ s  heirs  ^e,  367. 
d.  An  ordinary  bond  of  a  guardian  renders  him  and  his  sureties  liable  to 
the  wards,  for  every  obligation  resulting  from  acts  which  he  was  legally 
authorized  to  perform  ;  and  if,  vyhen  the  bond  was  executed,  he  was 
authorized  to  sell  their  landj  it  secures  the  proceeds  to  them.  John^ 
son  4"c.  vs.  Johnson^s  heirs  ^c,  36S. 

4.  A  guardian  applying  to  the  circuit  court  for  an  order  to  sell  the  real  es- 

tate of  infants^  is  required  (by  an  act  of  1813,)  to  give  bond  for  the 
faithful  performance  of  the  trust,  before  the  decree  is^rendered,  and  al- 
so, to  report  his  proceedings,  under  the  decree,  to  the  court.  Win-* 
lock  vs.  Winloek,  382. 

5.  The  proceeds  of  the  sales,  in  such  cases,  are  to  be  disposed  of,'  for  the 

benefit  of  the  infants,  according  to  the  order  of  th'e  court  decreeing  the 
sale,  and  not  otherwise.     R.  382. 

6.  Application  may  be  made  to  the  court  for  such  order,  which  it  is  the 

duty  of  the  court  to  make ;  or,  the  court,  having  power  over  the- 
whole  subject,  will  sustain  the  bill  of  the  infant  for  relief,  ^and  may 
make  an  order  upon  the  guardian,  or  bis  representatives,  to  pay  the 
proceeds  and  interest;  by  a  given  day  ;  and,  upon  their  failure  to  com- 
ply, may  render  a  joint  decree  against  him,  or  them,  and  his  surety  in 
the  bond,  for  the  amount.    16.  382. 

?.  One  who  is  both  administrator  and  guardian,  will'be  deemed  to  hold  the 
assets  in  the  former  capacity,  where  no  change  in  the  manner  of  hold- 
ing appears  ;  and  his  sureties,  ns  administrator,  will  alone  be  chargea- 
ble.    Johnson  ^c.  vs.  Fuquay  ^e.  514. 

8.  The  county  court  way,  by  its  order,  release  the  sureties  of  an  adminis- 
trati>r  or  guardian.     Johnson  ^e,  vs.  F\iquay  Sre,  514. 
See  Jurisdiction,  16. 

HABERE  FACIAS. 

See  Possession,  7,  8. 

HEIRS  AND  DEVISEES. 

1.  The  warranty  of  the  ancestor— lineal,  collateral,  or  commencing  by 
disseisin — binds  the  heir  (in  Kentucky)  to  the  extent  of  the  value  of 
the  lands  to  him  descended  ;  no  further.  And  the  action  €ti'  the  heir 
will  be  barred  for  so  much  of  the  land  held  under  the  warranty  of  his 
ancestor^  asis  equal  in  value  to  that  which  he  took  by  descent — and 
no  further.     Logan  vs.  Moore,  58. 

8.  Man  and  wife  continuing  to  occupy  the  estate,  which  her  former  hus- 
band had  devised  to  her  during  widowhood,  then  to  his  children,  must 
account  for  the  rents  &c.  from  the  time  of  her  second  marriage  ;  and 
niay  charge  them  for  support  &c. — not  exceeding  thtf^  income  of  their 
estate.     Kance  and  teife  vs.  CampbeWs  heirs,  231. 

3.  The  whole  estate  being  devised  to  the  wife,  daring  widowhood,  shecan- 

not  be  allowed  for  the  support  of  the  children  while  she  so  held  the 
estate.     Vance  and  wife  vs.  Cmn^eWs  heirs,  231. 

4.  A  devisee,  or  any  party  interested,  may  contest  the  settlement  with  an 
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HEIRS  AND  DEVISEES. 

executor/  made  bv  a  comniiaaioner  and  returned  to  the  county  eoar^, 
{See  Executor  and  Mminiilrator,  b,6.)^Cundiffva.  Zaehery's  Ex.  371.. 

HOTCHPOT 

See  Jidvaneementi. 

HUSBAND  AND  WIFE. 

1.  An  estate  conveyed  toliusband  and  wife,  is  not  a  joint  tenancy.    EacK 

takes  the  entirety,  not  a  share  which  can  be  severed  (per  tout,  and  not 
;^  fcr  my.)  The  husband  cannot  alienate,  or  forfeit,  the  estate:  alkl,  oa 
nis  death,  the  whole  becomes  hers.  The  Kentucky  statute,  abolishing 
the  ju$  accreseendi,  d*>e8  not  apply  to  the  estate  of  husband  and  wife. 
Rosi  vs.  Qarriion  and  wfe,  37.     Roger  $  vs.  Grider,  243. 

2.  Feme  covert^  tenant  in  common,  dying,  leaving  chHdren  by  the  husband 

who  fttirvives  her,  ke  takes  the  estate  for  life — the*  children  can  make 
no  valid  lease  of  it.     Dante/ vs.  Bratton  et  alt.  20d. 

3.  The  remedy  for.  the  survivor  of  husband  and  wife,  to  recover  an  estate 

conveyed  to  them  during  the  coverinrejs  complete  at  law-^chancery 
has  no  jurisdiction.     Rogers  vs.  Orti/er,  244. 

IDENTITY  OF  NAMES. 

See  Presumptions,  2. 

IMPRISONMENT.  ' 

1.  The  Kentucky  statute,  abolishing  imprisonment  for  debt,  is  not  the  law 

of  the  federal  courts.     Johnson  vs.  Le%eis^  183. 

2.  Jailor  is  bound  to  receive  persons  committed  by  authority  of  the  United 

States,  and  keep  them  until  discharged  by  due  course  of  the  laws  of  the 
United  States.     Johnson  vs.  Lewis,  183. 

IMPROVEMENTS  ON  LAND. 

1.  Where  one  in  possession  of  land,  held,  bona  fide,  as  his  own,  has  erected 
buildings  thereon,  he  (or  those  claiming  under  him)  may  remove  them, 
without  incurring  anv  responsibility  to  the  owner  of  the  paramounf  ti- 
tle. fViekhffevs.Ciay.b9l. 
3* 'If  one  buy  land,  with  buildings  upon  it,  which  he  moves  off,  and  then 
loses  the  land,  by  a  better  title  appearing,  his  vendor,  upon  a  rescission 
of  their  contract,  will  be  entitled  to  retain,  out  of  the  consideration  to 
to  be  restored,  the  value  of  the  buildings  so  removed:  not  their  estima-' 
ted  value  at  the  time  of  the  sale,  but  so'much  as  they  would  have 
been  worth  (preserved  with  common  care)  as  additions' to  the  land  at 
the  lime  of  the  eviction— equivalent  to  what  the  occupant  could  have 
recovered  for  them  of  the  successful  claimant. And  where  the  re- 
moval was  without  the  consent  or  privity  of  the  party  against  whom, 
the  decree  for  a  restoration  of  the  purchaae  money,  is  obtained — he 

.  Diav  (because  of  the  difficulty  of  the  proof)  elect  to  retain  the  value  of 
the  bniMings  according  to  the  above  rule,  or  as  moveable  stroctores. 
Wicklifre  vf^.  Clay.  b9l. 

See  Division  of  Land,  1,  2.  Dower,  8,  9.  Rescission  of  Contract,  19. 
Forfeiture,  i. 

INDORSEMENTS. 

See  Assignment.    Bills  of  Exchange,  S. 
•INFANCY 

Infants'  Lands.     See  Qanrdian  and  Ward,  1  to  6  inclusive. 

1.  The  avoidable  acts  of  an  intent  will  be  confiimed  bv  slight  arts  and  cir- 

circ«mstances>  after  ho  is  of  age.  Deason  ^c.  vs.  Boyd  and  O^Hara.  45. 

2.  If  one  makes  a  contract  ^inring  infanry,  and  after  he  comes  of  afep,  st-lls 

the  property  acquired  under  it^  and  fails,  for  a  long  time,  to  give  no- 
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tice  of  a  disaffirmance,  he  is  bound  by  the  coniract.  Deatim  j*c.  vs. 
Boyd  and  O'HdrOy  45. 
8.  A  party  cannot  disaffirm  an  agreement,  made  while  he  was  an  infant, 
tnat  a  iud^ifment,  with  a  condition,  should  be  rendered  in  his  iavor,  and 
have  tne  benefit  of  the  judgment^  without  the  condition.  Lwny  vs. 
Drake^s  heirt^  47. 

4.  There  should  be  no  decree  against  infants  without  answers  by  gunrdiaa 

ad  litem.    Johnson  ^e.  vs.  Johnson^s  hein  ^eJ  369. 

J9.  Opinion  of  Judge  Nicholas  (dissenting,)  that  infants  should  not  be  pre- 
judiced by  any  allegations  contained  in  their  answers,  put  in  by  guar- 
dian ad  iitem)  and  that  no  effect  should  be  given  to  such  allegations  by 
their  agreement  to  have  a  decision  on  the  merits  here.  Doyle  4*c.  vs. 
Sleeper  4^.  563. 

6.  It  is  the  duty  of  a  circuit  court  to  see  that  the  rights  of  infants  are  pro- 
tected, and  every  fair  defence  made  in  their  behalf.    In  this  court,  the 
rules  applicable  to  other  cases  must  be  applied  to  theirs.     OaUoway  vs. 
Hamilton^a  heirs  ^c.  576. 
See  Praetiee  in  the  Court  ofjppeaisy  SO,  31. 

INFERENCES. 

See  Prewmpiions, 

INJUNCTION. 

1.  Where  a  judgment  is  enjoined  as  to  a  part  of  the  debt,  the  interest  iknd 
sherifi's  commission  on  that  part,  should  b^  included.  Chreathouse  vs. 
Hord,  105. 

5.  Security  in  an  injunction  bond  (the  injunction  granted  out  of  court)  is  to 

be  approved  by  the  clerk — and  so  much  of  the  order  granting  an  in- 
junction, as  designates  the  security  to  be  taken,  is  a  nullity — the  in- 
junction is  valid,  although  the  clerk  take  a  different  security  from  tliac 
designated  in  such  order.     Greathouse  vs.  Hord,  106. 
3.  The  circuit  court  of  one  county  has  no  jurisdiction  to  enjoin  a  judgment 
rendered  (by  a  Justice  oC  the  peace,  or  circuit  court,)  in  another  county. 
Lamaster  vs.  Lair^  109. 
^   4.  Clerks  are  not  required,  by  statute,  to  attest  injunction  bonds—hence, 
such  attestation  is  not  strictly  official:  though  vory  proper.    Bobards 
vs.  Wolfey  156. 
5.  Sureties  indemnified  by  mortgage  cannot  have  an  injunction  to  stay  the 
creditor  from  proceeding  4o  collect  his  debt  until  they  subject  the 
mortgaged  property.    Buck  ^e.  vs.  Sanders  ^c,  189. ' 
S,  The  act  declaring,  that;  if  an  injunction  is  dissolved,  in  whole  or  in  part, 
the  complainant  shall  pay  damages,  besides  costs,  refers  to  the  costs 
^of  the  motion  &c.)  for  which  complainant  is  liable  at  the  time  of  the 
dissolution.     If  he  obtains  even  a  partial  relief  on  the  final  hearing,  he 
recovers  costs,  and  is  liable  for  costs  upon  a  total  failure,  as  in  other 
cases.     Combs  vs.  BosvoeU  i'c,  476. 

INNKEEPER. 

I.  An  innkeeper,  who  receives  the  horse  of  a  guest  (as  he  is  bound  to  do,) 
merely  to  shelter  and  feed  him,  is  not  answerable  to  the  true  owner  of 
the  horse.  But  by  the  sale,  exercise  of  control  over,  or  detention  of, 
the  horse,  without  the  sanction  of  the  owner,  the  innkeeper  woaki  be 
rendered  liable.    Pool  vs.  Mkisson  et  al,  130. 

INSOLVENT  DEBITORS. 

See  Ckoses  in  Action  and  E^iuitable  Interests. 

INSTRUCTIONS. 

1<  Instructions  of  the  circuit  court*  deemed  erroneous,  but  abstract  and 

82  '         . 
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harmless:  therefore  not  sufficient  cause  for  a  reversal.  Norton  ei  a/. 
VB.  Sander  $  et  dU.  15. 

2.  lostroctionq  entirely  abstract ,  are  erroneous.     Rosi  vs.  Garrison  4^  38. 

3.  Instruction  that  no  stale  of  proof  could  warrant,  is  ground  for  rever- 

sal, though  it  does  not  appear  what  the  evidence  was,  to  which  it  was 
intended  to  apply.     Rohards  vs.  Wolfe ^  136. 

4.  Whether  one  maii,  or  another,  was  in  the  actual  possession  of  land,  at 

a  particular.time,  is  a  question  of  fact,  to  he  decided  by  a  jury— to 
whom  all  the  facts  and  circumstances,  in  proof,  should  he  submitted, 
without  instructions  as  to  the  inference  they  nuiy  draw  from  any  [Mir- 
ticolarfact.     BottcAervs.  fTtZbamfon,  3528. 

5.  Where  several  breaches  are  assi^nedr  if  erroneous  instructions  applicable 

to  either,  are  given,  it  is  ground  for  reversal.     Tlwme  vs.  HaUy^  468. 

6.  Whether  pr<iperty  alleged  to  belong  to  a  defendant  in  an  execoiion, 

washable  to  a  levy  or  not,  is  a  question  fi>r  the  jury,  and  an  instruc- 
tioa  that  assumes  the  liability,  is  erroneous.     TAome  vs.  Haky^  268. 

7.  Instructions  of  the  court  which  assume,  or  presuppose,  a  fact  proper  for  the 

decision  of  the  jury,  should  not  be  given,     highihum  vs.  Cooper^  273. 

8.  This  court  will  consider  the  instructions  of  the  inferior  court,  with  ref- 

erence to  the  evidence  before  that  court  when  they  were  given,  and  if 
the  instructions  can  be  sustained  so  far  as  there  was  evidence  to  which 
thev  were  applicable,  will  not  reverse,  thougfh  thev  might  be  erroneooa 
if  taken  literally.     MiUwn  vs.  Riley  et  al.  363. 

9.  A  cause  may  be  reversed  for  erroneous  instructions,  noiwi'h^tanding  the 

verdict  may  appear  to  be  riflfht  upon  the  proof— p^  Judge  Underwood. 
Gaines  et  al,  vs.  Buford,  502. 

10.  On  the  trial  of  an  issue  upon  a  plea  of  want  of  consideration,  the  ques- 

tion must  be  submitted  to  the  jury  lor  their  decision  upon  the  facts, 
and  their  inferences  from  the  facts  ;  and  instructions  which  assume 
that  the  covenant  sued  on  was  founded  on  a  sup)>ospd  liability,  in  the 
absence  of  proof  that  such  was  the  sole  consideration,  are  erroneous. 
Fry  vs.  Rees,  519. 

INTEREST. 

1.  Interest  accruing  afker  the  decree,  should  not  be  allowed.     WUUams  vs- 

Wihon,  159. 

2.  A  creditor  having  agreed  to  take  Commonwealth's  paper  for  his  specie 

debt,  and  the  debtor  having  failed  to  pay  (or  prove  a  tender,)  until  the 
paper  had  risen  in  value,  the  debtor  is  not  entitled,  in  equity^  to  any 
allowance  for  the  advance  in  .the  price  of  the  parier  ;  nor  to  he  exempt 
from  the  accruing  interest  on  the  debt.     Shaeklefofdvs,  Helm  ^e.  338. 

3.  A  debtor  is  not  excused  from  the  payment  of  interest,  because  the  fund 

is  attached  in  hi«  bands,  by  bill  in  chancery,  unles**  he  brinsrs  the  mon- 
ey into  court,  or  is  restrained  from  using  it.  Skackleford  vs.  Helm 
4-c.  338. 

4.  A  constable  failing  to  return  an  execution  indue  time, and  incurring  a  li- 

ability for  the  amount,  and  damages,  is  not  liable  for  interest  also.— 
Clifford  et  al  vs.  Cabiness,  384, 

5.  A  mere  depository,  or  one  who  receives  the  money  of  another,  but  does 

not  use  it,  is  not  to  pay  interest.  Whoever  uses  the  money  recieved 
for  another,  is  liable  fiir  interest.      Taylor  vs.  Knox^s  ExeeiUors,  398. 

i».  In  trover,  the  jury  may  give  damages  equal  to  the  value  of  the  thing 
converted  and  tifie  interest  on  it.  Upon  the  same  principle,  the  chan- 
cellor, in  decreeing  against  an  agent  who  had  received  "/rarfe'.'  on  his 
own  account,  for  the  land  of  his  principal,  may  include  interest  in  the 
decree,  in  addition  to  the  cash  value  of  the  land  at  the  time  of  the  sale. 
Taylor  vs.  Knox^s  Executors^  400. 

7.  The  chancellor  cannot  allow  interest  on  a  judgment  which  does  not  bear 
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interest  at  law — end  must  enjoin  U  when  the  payments  are  equal  to  the 
damages  and  costs.     IV^d  vs.  Everett,  439. 
See  U$e  and  Oeeupationi  1,2. 

INVENTIONS.     '  . 

See  S^!es,  23. 
JAILElt. 

1.  If  the  jailer,  without  legal  authority.,  discharge  a  debtor  committed  un- 

der execution,  he  becomes  liable  for  the  whole  debt.  Johmonva.  Lew* 
is,  183. 

2.  Jailer  is  bound  to  receive  persons  committed  by  authority  of  the  United 
'  States,  and  keep  them  until  discharged  by  due  course  of  the  laws  of  the 

United  Stales.     Johnson  vs*  LeyoU^  183. 
JOINDER, 

1.  Joinder  ofdifTerent  plaintiffs.     See  Pleas  and  Pleadings  35. 
%  Of  several  defendants  in  one  penal  prosecution.  ,  See  Joint  and  Severaf 
Undertakings  and  Liabilities,  5. 

3.  Of  different  causes  of  action.     Ibid,  6. 

JOINT  AND  SEVERAL  UNDERTAKINGS  AND  LIABILITIES. 

1.  A  suit  may  be  maintained,  against  a  single  obligor,  u|)on  a  writing  pur- 
porting to  be  the  joint  bond  of  the  de^ndant  and  another.  AUin^s  Ex-, 
.ecuton  VR.  Shtsdburne^s  Representatives,  68. 

3.  If  two  persons' make  a  joint  obligation,  payable  to  one  of  themselves,  it 

is  void  as  to  the  latter,  and  is,  in  effect,  the  sole  obligation  of  the  other 
— against  whom  the  obligee  (though  his  own  name  is  to  the  bond  as  a 
eo-obligor)  may  maintain  his  action  at  law,  for  the  whole  sum.  JlUin^^ 
Executor  ^e.  vs.  ShadiAime^s  Representatives,  69, 80.  Different  Opin- 
ion of  Jud^e  Nicholas,  74-80. 
J.  In  joint  (as  in  joint  and  several)  obligations,  each  obligor  is  responsible 
for  the  whole  undertaking.  .AUin,  Exeevior  ^e.  vs.  Shadbume*s  Repre-- 
V         sentatives,  71. 

4.  If  two  persons  jt)intly  owe  a  debt,  and  both  sign  a  bond  for  it,  payable  to 

one  of  themselves,  he  who  is  alone  liable  at  law,  ujion  such  bond,  to  hi& 
co-obligor,  the  obligee^  might  be  relieved,  in  equity,  Irom  the  payment 
of  all  above  his  just  portion  of  the  debt.  JStllin,  lixecutor  ^e.  vs.  Shail- 
burners  Representatives',  71. 

d.  A  joint  proceeding  against  several  persons  charged  with  emigrating  to 
the  State,  contrary  to  hivv,  is  irregular.  Doram  ^'c.  vs.  Commonwealth, 
S31.  N 

6.  A  note,  or  other  contract,  signed  by  one  {terson,  and  a  guarantee  of  the 
payment,  or  performance,  annexed  thereto,  and  signed  by  another  per- 
son, are  separate  contracts — upon  which  no  joint  action  can  be  main- 
tained.    Marshall  vs.  Peck  ^*  Oilman,  610. 
See  Release,  I.— Practice  in  the  Cotirt  ofJppeah,  31. 

JUDGMENT. 

1.  A  judgmeunt  is  not  void,  (though  it  may  be  roveniible,)  for  a  defect  in  the 

mode  of  entering  it.     Graham  vs.  Samuel,  170. 

2.  A  judgment  on  a  note,  with  credits  endors^Jd,  which  are  not  allowed  in 

the  verdict,  is  erroneous. — But  a  bill  in  chancery  will  not  lie  for  restitu- 
tion, after  the  judgment  has  been  paid.  The  remedy,  if  any,  is  by  as- 
sumpr^it.    Mams  vs.  IXunlap,  584. 

JURISDICTION. 

1.  Chancery  has  no  jurisdiction  of  the  suit  of  the  heirs,  to  recover  the  real 
estate  devised  toothors;  the  remedy  is  at  law.  Brown^s  heirs  vs.  Brovm*^ 
devisees,  40. 
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'9.  The  fact  that  the  complainant  was  luHed  by  delnsiire  hopes  of  coinpro- 
mise,  until  the  statute  had  barred  his  claim  at  law,  does  not  •give  the 
chancellor  jttrisdiction.     FFoUer  vs.  Demtnf ,  93.^ 
5.  The  circuit  court  of  one  bounty  has  no  jurisdiction  to  enjoin  a  judgment 
rendered  in  another  county.  *  Lamuiter  vs.  Lair,  109. 

4.  The  dismissal  of  a  bill  abaoUitely,  by  arourt  which  had  no  jurisdiction  of 

the  case,  is  no  bar  to  another  suit*.     Lanuuter  vs.  Lot'r,  109. 

5.  The  reme^riy  for  the  survivor  of  husband  and  wife,  to  recover  an  estate 

conveyed  to  them  during  the  coverture,  is  compjete  at  law — chancery 
has  no  jurisdiction.     Rogers  vs.  Chrider,  344. 

6.  Restitution  (of  land)  Is  a  matter  of  local  jurisdiction.     Though  where 

other  circumstances  give  jurisdiction  over  the  parties  and  their  c<m- 
tract,  and  the  restitution  is  a  mere  incident,  it  may  be  decreed  in  an- 
other count  v.— (See  Rescission  of  Contract.)  Wdker^s  Eaueulon  va. 
Ogden,  352. 
t.  If  a  party  has  a  good  defence  at  law,  (to  the  whole  or  part  of  the  de- 
mand) and  fails  lo  present  it  in  due  form«  or  it  is  disallowed  by  the 
verdict,  chancery  cannot  relieve  him.  IValker^s  Esxecutor$  vs.  Og- 
4en,  253. 

8.  Chancery  has  jurisdiction  to  restrain  a  multiplicity  of  warrants,  for  the 

tolls  received  by  the  tenant  of  a  ferry, — the  subject  of  a  suit  in  chance- 
ry, and  leased  under  an  order  of  court.    MeCumy  vs.  Gtveiw,  261 ,  2631. 

9.  The  Court  of  Appeals  has  jurisdiction  to  revise  the  proceedings  of  coun- 

ty courts,  in  cases  of  persons  of  color  charged  with  migrating  to  this 
State.     lyoram  tt  al,  vs.  Commcnwet^h,  831. 

10.  Chancery  has  no  jurisdiction  to  relieve  against  a  judgment,  upon  the 

ground  of  navment^  where  the  defence  was  available  at  common  law. 
Craig  vs.  fVhipiy  875. 

11.  The  state  tribunals  have  no  jurisdiction  of  an  action  for  a  penalty,  un- 
der the  act  of  Congress  relating  to  the  census— »that  act  does  not  at- 
tempt to  confer  such  jurisdiction,     /foney  vs.  Shsnrp,  449. 

IS.  The  courts  of  the  State  cannot  take  cognizance  of  a  penal  case  arising 
iinder  an  act  of  Congress— ^tiery,  whether  the  legislation  of  both  gov- 
ernments could  give  such  jurisdiction — that  of  either  one  cannot.  Ha^ 
ney  vs.  Slutrp^  442. 

18.  The  appellate  jurisdiction  of  the  Court  of  Appeals  is  restricted  to  c^see 
in  which  the  inferior  courts  have  cognixance.  A  writ  of  error  on  a  case 
of  which  no  inferior  court  of  the.state  had  jurisdiction,  must  be  quash- 
ed— and  no  judgment  for  costs  can  be  given.    Honey  vs.  Sharp,  442. 

14.  The  Court  of  Appeals  has  jurisdiction  to  revise  the  judgment  of  the  cir- 
cuit court,  upon  the  motion  of  a  party,  asserting  his  appointment  to  the 
office  of  attorney  for  the  Common  wraith,  and  moving  for  leave  to  ta^e 
the  oaths  of  office,  and  enter  upon  f:he  duties.  Bruce  vs.  Fmp,  448. — 
Dissentient  Opinion  of  Judge  NichoJas— iiftul,  457. 

15.  The  clauae-of  the  act  giving  the  Court  of  Appeals  jurisdiction  "in  cases 
in  which  the  inferior  courts  have  cogRi7ance'*  applies.oaty  t/njudieiai 
proceedings,  not  to  discretionary  or  executive  acts.   Bruce  vs.  fix,  448. 

16.  The  executive  or  discretionary  acts  of  inferior  courts — such  as  the  ap- 
pointment of  a  ckrk,  or  the  removal  of  a  guardian — are  not  subject  to 
revision  by  the  appellate  court.    Bruce  vs.  Fox,  449. 

17.  The  court  having  no  jurisdiction  over  the  sul^ct  matter,  its  decree  is  a 
nullity— consent  could  not  give  the  jurisdiction.  fVickliffe  vs.  Dorsey, 
462. 

18.  Where  the  court  has  jurisdiction  of  the  subject  matter,  but  not  of  the 
person—as  where  no  defendant  is  found  iq  the  county,  but  the  process 
IS  served  elsewhere— the  decree  is  not  voidj  for  the  |>artv  miglit  appear 
•nd  submit  to  the  juriadietion,— If  he  fails  to  do  so,  the  decree  is  mere- 
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ly,erroneou8»  and  bindiDg  until  regularly  reversed.  WielUiffeva,  Dor- 
iey,  463« 

19.  Chancery  has  jurisdiction  of  the  demand  that  accrues  to  a  surety  upon  * 
his  paying  the  principal's  debt.     Moore  ^c.  vs.  Youngs  516. 

SO.  A  judgment  on  a  note,  with  credits  endorsed,  which  are  not  allowed  in 
the  verdict,  is  erroneous. — But  a  bill  in  chancery  will  not  lie  for  restitu- 
tion af\er  the  judgment  has  been  paid.  The  remedy,  if  any,  is  by  as- 
sumpsit,   ^dams  vs.  Dufdap,  584. 

21.  If  one  pays  a  debt  against  wnich  he  has  a  set-off,  chancery  has  no  juris- 
diction of  the  case. — Nor  has  it  jurisdiction  of  so  small  a*8um  as  $13  50. 
Adorns  vs.  Dunlafj  584. 

9S.  The  connection  ol  the  matter  of  across  hHl — be  ir,  j^er  se  legal  or  equH 
table — with  the  subject  nxatter  of  the  original  bill,  gives  the  chancellor 
jurisdiction  of  the  cross  bill — of  which  he  cannot  be,ou8 ted  by  a  dismis- 
sion of  the  original  bill.'— If  the  sole  object  of  a  bill  were  to  enforce  a  con- 
tract, a  cross  bil!  to  rescind  a  different  contract,  and  with  other  parlies 
(about  the  same  property)  would  not  lie. — But  where  the  vendor  of 
land,  among  other  tnings  in  his  bill,  asserts  a  lien  for  the  purchase 
money,  against. an  assignee  of  his  covenant  for  a  title-,  the  latter  may 
maintain  a  cross  bill  for  a  rescission  of  the  contract.  Wickliffe  vs. 
Clay,  589. 
See  Justice  of 'the  Peace,  1. 

JUROR  AND  JURY. 

1.  Aflinity  is  cause  of  principal  challenge  to  a  juror — the  uncle,  by  marriage. 

of  a  pai-ty  is  not  competent.     Bailey  vs.  Gaines,  5^9. 
3.  Questions  to  be  decided  by  a  Jury.     See  Practice  in  suits  at  Law,  5,  37. 

^-^PrAciice  in  Chancery,  9,    Nes^roes,  I. 
8.  Jury  sworn  to  try  the  isstie  when  there  is  no  plea.    See  Practice  in  Suits 

at  Law,  30. 

JUSTICE  OF  THE  PEACE. 

1.  One  justice  of  the  peace  has  no  authority  to  issue  an  execution  upon  the 
judgment  of  another,  who  remains  in  office  and  retains  his  records.  Nor 
IS  a  constable  bound- to  execute  or  return  such  a  process.  Clifford  et  ah 
vs.  Cabiness,  384. 

3.  The  records  of  magistrates  are  to  be  construed  with  much  liberality,  and 
understood  according  to  the  apparent  intention,  however  inaccurately 
e)[pre8sed.     LofU^  vs.  JRoy,  4S0. 

T.ANDLORD  AND  TENANT. 

1.  The  acquisition  of  the  title  of  a  stranger,^  a  tenant,  will  not  destroy 
the  relation  between  him  and  bis  landlord,  whose  title  he  cannot  ques- 
tion without  restoring  the  possession.     Norton  et  al.  vs.  Sanders  et 
als.  15, 

3.  Notice  to  quit  is  unnecessary,  if  the  tenant  disclaims  holding  under  the 

landlord.    Ross  vs.  Oarrison  andAvifCy  S6. 
S.  A  demand  of  possession  terminates  a  tenancy  at  will,  and,  if  made  six 
months  before  the  expiration  of  the  year,  is  a  sufficient  notice  to  quit. 
Boss  vs.  Chsrrisvn  and  wife,  30.^ 

4.  After  a  judgment  of  eviction,  the  plaintiff,  or  his  vendee,  bef(>re  or  afler 

the  delivery  of  posseasionAmay  make  a  lease  of  the  premises,  which 
the  tenant' may  accept,  and  thus  change  his  tenure  from  adverse  to 
amicable,  and  be  precluded  from  disputmg  the  title  of  his  lessor.  Ball 
vs.  Lively,  65. 

5.  A  judgment  of  eviction  against  a  tenant,  destroys  the  relation  between 

him  and  his  landlord  ;  and  the  tenant  may  then,  without  waiting  for 
the  habere  facias  to  bf*  execmed,  purchase  any  other  title  for  his  own 
benefit.     Chre  vs.  Stei^ens  4*c.  803. 
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LANDLORD  AND  TENANT. 

6.  There  may  be  cases,  where  the  vendee  of  land  (though  a  qua$i  tenant,/ 
,    may  protect  himself,  in  chancery,  under  a  aujierior  title  acquired  frooi 

a  alranf^er,  a^^ainat  the  claims  of  the  vendor  under  whooa  he  entered. — 
Walker's  Executors  vs.  Ogden,  250. 

7.  The  settlement  and  possession  of  a  tenant  is  available  to  his  landlord,  for 

protection  by  the  seven  ^ears  limitation  law.  Oaines  et  ai,  vs.  Bufard^ 
481.  ^ 

See,  forcible  Entry  and  Detainety  1.  '  - 

LAND  TITLES. 

I.  A  decree  settling  conflicting  claims  to  land, should  not  be  founded  on  the 

mere  legal  title:  the  equitable  title,  entry,  &c.  should  be  investigated. 
WaikerU  Executors  vs.  Ogden^  S&O. 
:2.  Where  a  patent  purports  a  grant  of  land  to  a  man  who  was  dead  at  its 
date,  the  title  vests  in  his  heirs,  by  force  of  the  statute:  and,  where  the 
patent  issued  before  the  date  of  the  act,  (1792,)  their  title  did  not  com- 
mence Till  then.    Moss  et  oL  vs.  Currie  et  at.  266. 

3.  Twenty  years  adverse  possession  niav  be  retieil  on,  without  a  grant  or 

conveyance.     Simpson  $*c.  vs.  Hawkins  ^e.  306. 

4.  The  chancellor  will  not  compel  a  purchaser  to  take  a  title  based  on  mere 

possession— per  Judge  Nicholas  in  a  Dissent.  Simpson  4*c.  vs.  Haw* 
kihs^cSld, 

5.  A  conveyance  of  land  in  this  state,  by  a  foreign  executor,  passes  no  ti- 

tle.    Simpson  4*c.  vs.  Hawkins  j*c.  306,  SI  6,  327. 

6.  The  saleot  an  estate  under  a  decree  m  chancery  does  not  eSect  the  right 

of  one  (not  party  to  the  suit,)  who  holds  a  title  paramount  to  that  of 
him  whose  title  was  sold  under  the  decree.  Simpson  4*c.  vs.  Hawkins 
fyc,  313,  330.    Judge  Nicholas'  suggestions  on  this  point,  323. 

7.  A  vendor  who  .sells,  and  covenants  to  convey,  without  warranty,  all  his 

right^  title  and  intercsl  in  land,  is  bound  to  exhibit  his  title,  and  show 
that  he  has  some  title  (though  not  the  best,)  or  some  right,  wbieh  be 
can  convey— else  the  contract  may  be  rescinded.  Johnson  vs.  Toot, 
479. 
9.  Sales  of  land  in  the  adverse  possession  of  a  stranger  to  the  contract,  are- 
void,  and  no  ri^ht  of  action  arises  to  either  party,  Irom  such  a  con- 
tract, b^  dct  of  IS24, section  24.     Wash  vs.  McBrayer,  565. 

9.  Contracts  for  carrving  on  land  suits  for  part  of  the  land  are  void;  tbe 

title  made  the  subject  of  such  contract  is  forfeited — and  neither  party 
can  have  any  action  upon  it:  by  act  of  1 824,  section  2.  f Fa«A  va» 
McBrayer,  565. 

10.  A  party  j^n  possession  of  land,  at  the  time  of  any  contract  in  reltition 

thereto,  m  violatipn  of  the  first  or  second  section,  (tupra,  S,  9,)  may  plead 
such  contract  in  bar  of.any  ^n'xi  founded  thereon  ;^-and  may,  by  bill  of 
discovery,  compel  a  disclosure  of  the 'true  dale  and  other  circumstan- 
ces of  the  contract.   Act  of  1824,  section  3.    Wash  vs.  McBrayer,  565. 

II.  Every  conveyance,  o^-  contract  for  the  sale  of  land  in  the  adverse  pos- 

session of  a  stranger  to  the  contract,  is  void,  (by  the  champerty  act  of 
1824)  and  no  suit  can  be  maintained  upon  a  tttU  acquired  under  such 
circumstaoces.  But  the  title  of  the  vendor  is  not  forfeited  by  such 
vain  attempt  to  transfer  it ;  nor  is  his  right  of  action,  upon  ASs  pre 
existif^  title,  thereby  destroyed.  Wash  vs.  McBrayer,  566.  Dissent 
of  Judge  Nicholas  on  the  last  point,  569. 
Land  Titles  subject  to  Execution.     See  Execution,  3,  4. 

LAWYERS. 

See  Attorney  at  Law. --^ Attorney  for  the  Commonw€aU\. 

LEGACY 

See  Devises  and  Descents. 
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UEN.  ' 

I.  An  agreement  was  endorsed  on  a.crfvenant  for' the  payment  of  money, 
that  the  obligee  should  remove  all  liens  &c.  from  certain  property,  be- 
fore the  obligor  should  be  forced  to  pay — an  exiaiingr  state  of  facts 
from  which  a  lien  might  thereafter  arise  (or  mieht  nor)  held  not  to 
constitute  a  defence  to  the  action.     Hodges  vs.  Holeman,  50. 

H,  Partners  have  each  a  Hen,  by  operation  of  law,  upon  the  partnership  ef- 
fects for  any  balance  in  his  favor,  upon  the  partnership  accounts.  Hodg- 
es vs.  Holeman,  53. 

3.  The  lien  of  a  partner^  for  a  balance  (on  the  partnership  accounts,)  is  not 

an  incident  of  the  legal  title  to  ihe  effects  ;  but  results  from  the  part- 
nerflhip,  and  is  not  affected  by  the  mortgages  of  either  partner  on  his 
own  share.     Hodges  vs.  Holeman,  51. 

4.  Where  the  obligation  is  for  payn^ent  on  a  day  certain,  and  the  endorse- 

ment stipulates  that  all  incumbrances,  liens,  &c.  should  be  removed  be- 
fore the  obligor  shall  be  forced  to  pay — the  right  to  demand  payment^ 
is  postponed,  not  wholly  lost,  by  a  failure  to  remove  the  liens  6y  the 
day.    Hodges  vs.'  Holeman,  52. 

5.  The  pendency  of  a  suit,  by  which  a  balance,  and  lien  io  secure  it,  is 

claimed,  does  not  constitute  an  incumbrance,  within  the  meaning  of 
such  endorsement.    Ibid,  53. 

6.  The  lien  of  a  partner  on  the  partnership  effects,  for  a  balance  due  him  on' 

the  partnership  accounts,  is  not  limited  to  the  balance  accrued  at  the 
time  of  the  dissolution,  but  is  co-<*xten8ive  with  the  transactions  on  the 
joint  account.     Hodges  vs.  Holeman,  56. 

7.  A  party  holding  a  title  bond  for  land,  which  he  sells,  assigning  over  the 

bond  to  his  vendee,  retains  a  lien  on  the  land  for  the  consideration — 
which,  as  against  any  subsequent  assignee  with  notice,  he  may  en- 
force, in  chancery — without  first  obtaining  a  judgment  at  law  for  the 
debt.     OaUoway  vs.  Hamilton's  heirs  l^c.  576. 

8.  Unrecorded  deed  no  lien.     See  Conveyances,  6. 

9.  Lien  by  execution,  upon  the  land  of  the  defendant.   See  Executixms,  6. 

10.  Lien  fiy  execution,  upon  chattels.   See  ExeeiUionSy  10.  « 

LIMITATIONS. 

Limitation  of  Estates.     See  Devises  and  Descents, 

1.  Defendant  in  ejectment,  without  either  title,  or  twepty  years  possession, 
is  not  protected  by  lapse  of  time.    Norton  et  at,  vs.  Sanders  et  aU,  14. 

9.  The  possession  delivered  under  ^habere  facias,  has  relation  back  to  the 
commencement  of  th6  suit,  and  aKhough  the  holding  of  the  tenant 
during  the  time  between  service  of  the  declaration  and  notice,  and  exe* 
eution  of  the  habere  facias,  wns  adverse  to  the  plaintiff,  that  period 
cannot  be  included  in  the  time  relied  on  to  bar  the  p/laintiff  (or  those 
claiming  under  hi'm).in  any  subsequent  coritest  fo^^tbe  land.  BaUva, 
Lively,  66. 

3.  If  a  party  in  possession  of  slaves  claimed  by  another,  acknowledges  the 

title  of,  and  holds  under,  the  latter,  such  holding  is  not  adverRe,'and 
the  statute  of  limitations  doefl  not  run  against  the  claim — if  acknow- 
ledged within  five  years.     Waller  vs.  Demint,  92. 

4.  If  property  be  given  or  sold,  with  a  condition,  that  it  shall  revert  upon 

a  contingency,  and  if  the  reservation  be  vaUd,  the  statute  of  limitations 
does  not  commence  running,  in  bar  of  the  right  of  the  reversioner,  un-  - 
til  the  contingency  happens.  Betty  vs.  Moqre,  ^36. 
b.  A  second  donee  of  a  slave  (or  one  claiming  under  him,)  relying  upon 
the  possession  of  the  donor  for  five  years  after  the  first  gift,*  in  bar  of 
the  right  of  the  first  donee,  must  sliow  that  the  latter  had  not  the  pos- 
session at  any  time  within  the  five  years ;  or  that  the  donor  continued, 
for  five  vears,  in  the  uninterrupted,  adverse  possession*  Daniel  vs. 
Daniel,  ftSS. 
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LIMITATIONS. 

6.  Statutes  of  limitation  are  lules  of  decision  in  chancery.     Femtiekys. 

Maeei/i  EIxeeutor$,  278. 

7.  A  bill  to  assert  a  right  of  more  than  twenty  years  standing,  in  fav^or  of 
•    one  laboring  under  no  disability,  will  not  in  general,  be  sustained. — 

But  there  are  exceptions  :  instance, — in  behalf  of  an  occapaui  defend- 
ing his  freehold.     Fenvfick  vs.  Maeetf^i  ExecuUon,  378,  297. 

8.  The  mortgagor  of  slave»  cannot  enforce  a  right  to  redeem,  after  an  md- 

verse  holding  has  been  assumed  by  the  mortgagee,  and  continned  for 
five  years:    Fenwiek  vs.  Maeey^s  Executors,  279. 

9.  Nor  after  twenty  vears,  (in  general,)  whether  the  holding  was  adverse, 

or  not.     Ibid,  279,  297. 

10.  The  principle  of  the  statute  of  limitation  does  not  apply,  in  chancery, 

between  mortgagor  and  mortgagee,  until  a  dereliction  of  the  right  may 
be  presumed.     (See  Mortgage.)   Fenwiek  vs.  Macey^i  Exeeutort^  280. 

11.  The  right  of  the  mortgagor  of  slaves  to  redeem,  is  not  limited  to  five 

years;  he  may  maintain  his  bill  (where  there  has  been  no  adverse 
holding  of  five  years  duration,)  at  any  time  within  twenty  years  after 
the  right  accrued.  And  the  mortgagee  may  enforce  payment  of  his 
mortgage  money,  by  Hill  of  foreclosure,  at  any  time,  within  twenty 
years.  Fenwiek  vs.  Maeey^s  ExeetUor,  282.  Judge  Nicholas  thinks 
the  right  of  redemption  should  be  barred  afler  five  years.     R.  288. 

12.  A  demand  for  the  hire  of  mortgaged  slavey,  accrued  five  years  before 

the  suit,  cannot  be  recovered  ;  because  of  the  bar  bylapse  of  time. — 
Fenwiek  vs.  Maeey^i  Exeeutan,  286. 

13.  Five  years  hard  the  claim,  of  one  who  assigned  a  lease,  a  security,  for 
the  rents  which  the  assignee  received  and  retained  for  usury.  Fenwitk 
vs.  Maeey^i  Exeeuton,  2B6. 

14.  Examination  of  the  question,  whether  the  bar  from  lapse  of  time,  as 
reco^nised-in  chancery,  is  adopted  in  conformity  to  the  legislative  will, 
indicated  by  acts  limiting  the  times  wKhin  which  suits  at  law  may  be 
brought :  or  upon  considerations  of  public  policy,  presumption  of  dere- 
liction of  right,  the  probable  injustice  of  stale  claims  &c.  by  Judge 
NieholoMy  in  a  IH$»eni,  288. 

15.  The  right  of  the  mortgagor,  or  mortgagee,  of  a  tlave^  will  not  be  bar- 
red by  the  lapse  of  time,  short  of  twenty  years,  unless  it  is  clearly 
shewn  (see  page  801)  that  the  holding  of  the  parly  in  possession  had 
become  adverse  as  to  the  other  party :  when  the  character  of  the  pos- 
sension  is  thus  changed,  the  statute  begins  to  run,  and  bars  the  right 
in  Ji»e  years.    Fenwiek  vs.  Maeey's  Executors,  298. 

16.  The  act  of  1812,  (section  8,)  placing  unsealed  writings  on  the  same 
footing  as  those  that  are  sealed,  does  apply  to  notes  that  have  been 
placed  on  the  same  footing  with  bills  of  exchange — consequently  (as 
to  the  drawers,)  they  are  not  within  the  statute  of  limitations.— But 
bills  of  exchange  and  endorsements  on  notes  are  not  within  the  act,  and 
actions  on  them  are  subject  to  the  bar  by  time.  Clark  vs.  Sekwing, 
335-6. 

17.  Where  a  vendee  has  entered  on  the  land,  and  retains  the  possession, 
under  an  executory  contract,  the  vendor  cannot  resist  the  claim  to  sp^ 
cific  execution  on  account  of  the  lapse  of  time.  EiUMmk  vs.  HmmpUm, 
348.  *^  ^ 

18.  A  party  who  has  recently  recognised  an  obligation  to  convey,  cannot 
t  a    !^^      •  ^'*"?  *'"  account  of  its  staleness.    EubmOe  vs.  Hampton,  343. 

19.  1  he  motion  of  a  county  creditcir  against  a  delinquent  collector,  is  not 
barred  by  any  statute  of  limitations,  nor  affected  by  lapse  of  time  short 

'     oA    ?^t'^;?*yy<:«"-     Gaither  VH.  SUmgktei',  S69. 

80..  A  credit  having  been  entered  upon  an  execution  by  mistoke,  the  right 
to  correct  It  (by  issuing  a  new  execution)  was  not  kwt  by  lapse  of  time, 
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LIMITATIONS. 

in  eight  years — the  limitation  which  bars  a  writ  of  error,  of  an  action 
of  assumpsit,  d(XM  not  apply.     Frankfort  Bank  vs.  Markley,  878. 

31.  The  time,  which  bars  a  procetnlin?  in  chancery,, or  moti4)n  at  common 
law,  to  be  relieve(i  against  the  effect  of  fraud  or  mistake,  is  to  be  com- 
potecl  only  from  the  time  when  the  frand,  or  mistate,  was  discovered. 
Frankfort  Bank  vs.  Markleyy  31 4. 

aa.  An  afirreempnt  not  to  relv  upon  the  statute,  set  aside— See  Agreement^  I, 
or  Toddle,  vs.  Wheeler  ^c,  401. 

23.  Where  a  party  had  made  an  af^reement,  fatal  to  his  defence,  in  a  suit  in 
chancery,  he  did  not  lose  his  right  to  have  it  set  aside,  by  long  aeqm- 
escenee,  (six  or  eight  vears,)  without  intending  to  take  an  advantage 
of  his  adversary.^    Todd  ^e.  vs.  Wheeler  ^e.  401. 

'24.  The  right  of  driwer  is  not  embraced  by  the  statute  of  limitations.  But, 
in  chancery,  this,  Hke  •  every  new  right  of  action  in  equity,'  •  must  be 
acted  on,  at  the  utmost,  within  twenty  years.'  Circumstances — such 
as  would  bring  the  case  within  the  exreptims  of  the  statute, — may 
constitute  exceptions  to  this  rule ;  as  wher^  the  demandant  was  ab* 
sent  from  the  state' when  the  right  accrued,  she  may  assert  it  at  any 
time  within  ten  years  afler  her  return.  HalU  vs.  Hughes  and  Hedg^^ 
407. 

525.  Where  a  party  had  obtained  a  decree  (though  a  void  one)  for,  and  a 
conveyance  in  fee  absolute,  of  the  inheritance  of  his  deceased  wife,  un- 
der the  erroneous  idea  that  he  was  heir  of  her  son,  who  died  shortly  af^ 
terhis  mother's  death,  and  had  sold  the^and,  for  a  fair  consideration, 
to  one  who  had  retained  an  undisturbed  possession /or  tvoenty  years^^ 
such  alienee  is  protected  in  his  titie  and  possessifin,  by  lapse  of  time. 
The  right  of  the  true  heirs  to  have  the  decree  corrected,  accrued  u|k>ii 
its  rendition,  was  not  suspended  by  the  fact  that  the  husband,  as  ten- 
ant by  the  courtesy,  and  his  vendee,  had  a  right  to. hold  the  land  during 
his  li?e ;  and  was  lost  by  a  failure  to  assert  in  within  twenty  years. 
Basemas^s  heirs  vs.  JBatt'erton  ^c,  A$^. 

26.  Prosecutions  for  obstructing  roads  are  limited  to  six  months.  (See  PleoB 
and  Pleading,  38.)     CommonufeaUh  vs.  Washington,  446. 

37.  The  settlement  and  possession  of  a  tenant  is  available  to  his  landlord 
for  protection  by  the  seven  years  limitation  law.  Oaines  et  al.  vs. 
Bufird,  481. 

98.  Tenant  for  life,  or  one  w1)o,  by  a  mistake,  is  permitted  to  hold  as  such, 
does  not  hold  adversely  to  the  remainder  man,  or  supposed  remainder 
man,  and  the  statute  of  limitations  does  not  run  against  him.  Sim^ 
raU^s  Administrator  vs.  Chaham,  674. 

39.  A  devisee  of  a  slave,  having  arquiesced  in  the  claim  and  possession  of 
a  supposed  tenant  for  life,  who  survived  him-^the  limitation  did  not 
commence  rironing  in  bar  of  the  right  derived  from  the  devisee,  until 
afler  the  death  of  the  tenant  for  life,  nor  then,  till  adminititration  was 
granted  of  the  estate  of  the  devisee.  Simrall*s  Administrator  vs.  Chror 
ham,  574. 
See  Possession^  10. 

LIS  PENDENS. 

See  Practice  in  Chancery,  S9,  23. 

MEDICINES. 

See  Sales,  91. 

MISTAKES.' 

See  Beseission  of  Coniraet,  i.-^Exeeuiions,  *! .-^LimitoHonsy  8l,  ftS.— 
Agreement,  1. 
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Money. 

Money  may  be  levied  on.     See  Execulion,  If. — Is  not  a  choae  in  aetiotf; 
See  CkoBes  in  Jielion  and  Equitable  bUerestt^  5. 

MORTGAGES. 

I.  A  tender  of  the  som  due  on  a  mortgage,  made  to  secure  a  debt  to  the 

Bank  of  the  Commonwealth,  with  ten  per  rent,  interest,  after  the  sale, 
bot  within  the  lime  allowed  by  law  for  redemption,  will  not  divest  the 
Bank  of  the  legal  title.  The  holder  of  the  equity  of  redem|iii«in  must 
resort  to  chancery,  to  compel  a  reconveyance.   Seobee  vs.  Jones  ^  Und" 

3.  The  interest  of  a  wuirtgagee  is  not  vendible  under  execution.    Cooper  4^. 

Ts.  Martin  4*c.  34. 
S.  Janior  incumbrancers,  known  to  the  senior  mortgagee,  shoukl  be  parties 
to  his  bill  frtr  a  foreclosure.     Cooper  ^c,  vs.  J9artin  ^e.  25. 

4.  The  holder  of  the  junior  mortgage,  or  incumbrance,  or  of  the  equity  of 

redemption,  is  not  bound  by  a  d<*ree  of  foreclosure  to  which  he  was  no 
.party — and  will  be  allowed* to  redeem  the  estate — although  the  senior 
mortgagee  had  no  notice  of  such  claim.     Cooper  ^rc  Vs.  Jdartm  it^.  25. 

5.  Junior  mortgagee,  made  pa  ay  to  the  bill  of  the  elder,  for  a  forecKi^nre, 

and  faiiing  to  defend y  will  be  barred.     Cooper  S^e,  vs.  Martin  fre.  S7. 

6.  A  mortgage  to  one  of  several  sureties,  avails  the  others  nothing.     Cooper 

Sre.  vs.  Martin  $r^,  98. 

7.  Mt^rtgage  by  0  partner^  of  his  share.     See  ParinerMkipy  2,  or  Hodges  vs. 

Holeman^  51. 

8.  Unrecitrded  convevance  in  fee,  has  not  the  effect  of  a  mortgage.     See 

Coaoeyamees^  6,  7,  or  Graham  \^  Samuel^  167. 

9.  The  interest  of  a  mortgagee  is  not  subject  to  a  levy  and  sale  under  exe- 

cution— neither  where  he  is  sole  defendant,  nor  where  the  attempt  is 
to  levy  on  and  sell  the  entire  estate,  under  an  execution  against  mortga- 
g<«r  and  mortgagee.     Buck  ^e,  vs.  Sanders  ^e.  188. 

10.  A  defendant  directed  an  execiirinn  against  himself  and  his  sureties,  to 
be  levied  on  an  estate  that  he  had  mortgaged  to  them,  for  their  indem- 
nity— which,  without  the  consent  or  knowtedse  of  the  mortgagees,  was 
done,  and  a  sale  made  of  all  the  interests^  or  the  fee  simple  entire;  held 
that  this  did  not  amount  to  a  waiver  or  release  (of  which  there  was  no 
acceptance,)  of  the  mortgagor's  equity  of  redemption,  so  as  to  invest 
the  mortgafifees,  or  purchaser  at  th»»  sale,  with  the  whole  title;  and  the 
sale^  being  of  the  fee  simple,  was  invalid.  Buck  4'c.  vs.  Sanders  4^.  188. 

II.  Denial  of  notice  of  a  mortgage  duly  recorded,  is  of  no  avaii  against  the 
mortgagee.     Buck  ^c.  vs.  Sanders  8te.  189. 

13.  Contracts  of  sale,  intended  orieinallv  only  asjiecunrtes,  are  to  be  treated 
as  mortgages.     Fenwick  vs.  Maeey's  Executors,  277. 

IS.  The  possession  of  a  mortgagor,  or  mortgragee,  being  amicable,  the  stat- 
ute of  limiutions  does  not  affect  the  right  of  either,  in  equity,  or  at  law. 
But  if  the  character  of  the  possession  be  rhanped  from  amic;»ble  to  ad- 
verse, the  statute  then  begins  to  run.  Fenwick  vs.  Maeey^s  F^eeuiors. 
279,  297. 

14.  The  mortgagor  o?  slaves  cannot  enforce  a  right  to  redeem,  after  an  «f- 
verse  holding  has  been  assumed  by  the  morteragee,  and  continued  for  five 
years.     Fenwiek  vs.  Maeey^s  Executors^  279. 

15.  And  after  twenty  years,  the  claim  of  either  party  will  be  presumed — 
where  nothing  appears  to  rebut  the  presumption — to  have  been  extin- 
guished, the  possession  to  have  been  adverse  from  the  b*»ginping,  and 
the  right  of  redemption  barred  by  lapse  of  time.     Ihid,  279,  297. 

Id.  A  mortgagee  in  possession  (who  has  not  clearly  manifested  his  intention 
to  hold  as  absolute  owner,)  has  a  title  and  possession  not  adverse  to, 
Bor  inconsistent  with,  the  rights  of  the  mortgagor.  The  mortgagee's 
estate,  in  many  respects,  resembles  a  trusty  and  he  is  generally  conaid- 
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ered  in  chancery  as  a  trustee:  in  vrhose  favor  the  principle  of  the  stat- 
ute ofiimitations,  or  bar  by  lapse  of  time,  does  not  apply,  until  a  satis- 
faction, or  dereliction,  of  the  demand  secured- by  the  mortgage,  must  be 
presumed.     Fenwiek  vs.  Maeey^s  Executors,  280." 

17.  The  right  of  the  mortgagor  of  slaved  to  redeem,  is  not  limited  to  five 
years;  he  may  maintain  his  bHI  (where  ihefe  had  been  no  adverse  hold- 
ing of  five  years  duration,)  at  any  time  within  twenty  years  after  the 
right  accrued"..  And  the  mortgagee  may  enforce  payment  of  his  mort- 
gage money,  by  bill  of  foreclosure,  at  any  time,  within  twenty  years. — 
Fenwiek  vs.  Maeey'a  Executors,  282.  Judge  Nicholas  thinks  the  right 
of  redemption  should  be  barred  aner  five  years.     Ibid,  288. 

18.  The  mortgagee  in  possession  of  slaves,  is  liable  to  the  mortgagor,  fbr 
hire; — an  allowance  for  raising  to  be  deducted  from  the  hire.  (See  Lira- 
itations,  12.)     Fenwiek  vs.  Macey^s  Executors,  286. 

19.  Points  of  difference  U^tvveen  estates  held  strictly  ii.  trust,  and  those  held 
under  mortgages.  Deduction  therefrom,  that  parties  to  the  latter  are 
not,  like  those  to  the  former,  exempt  from  the  effect  of  the  statute  of 
limitations,  or  bar  from  lapse  of  iinie^-6y  Judge  Nicholas,  in  a  dissent-^ 
Fenwiek  vs.  Macey^s  Executors,  293. 

20.  The  acts  of  a  mortgagor,  or  mortgagee,  in  possessiA^n^  to  have  th^  effect 
of  converting  the  amicable,  into  an  adverse,  independent  holding,  should 
be  direct,  unequivocal  and  overt.     Fenwiek  va.  Macey's  ExeciUprs,  SOI, 

21.  Where  th.e  debt  is,  in  fact,  wholly  paid,  if  the  mortgagee  still  claim  a 
balance,  he  shouUl  be  deemed  Still  to  hold  as  mortgagee.  Fenwiek  vs. 
Macey^ 8  Executors,  SOI. 

See  Injunction,  5. 

MOTION. 

1.  If  notice  of  a  motion  be  given,  but  not  entered  in  court  on  the, appear- 
ance day  specified  in  the  notice,  it  is  null,  and  there  can  be  nothing- 
done  upon  it.     Miller  VH,  Boyd^Sheriff,  272. 

5.  If  a  motion  is  entered  on  the  day  specified  in  the  notice,  it  becomes  a 
cause  in  court,  and  stands  continued  (no  order  necessary)  from  day  to 
day,  or  from  term  to  term,  until  disposed  of.     Miller  \s.  Boyd,  2721. 

3.  Motions  entered  and  continued,  should  be  docketed  with  the  other  cau- 

ses, and  stand  for  trial  in  their  turns.     Miller  vs,  Boyd,  272. 

4.  A  motion  to  set  aside  a  sale,  overruled,  will  not  preclude  a  party  from 

showing  that  the  sale  was  fraudulent  and  void,  upon  other  grou^ds^ 
not  contained  in  the  notice,  nor  attempted  to  be  proved  on  the  trial  of 
the  motion.     Sanders^  heirs  vs.  Buskirk.  411,  412. 

SfEGROES. 

For  matters  relating  to  Slaves,  see  that  title. 

1.  The  act  (of  1808,)  under  which  persons  of  color  emigrating  to  this  State, 

may  be  compelled  to  depart,  is  a  penal  law:  it  dispenses  with  thetrial 
bv  j-ury,  and  is  so  far  unconstitutional.  Doram  Sre,  vs.  Commcnwealth, 
331. 

2.  Persons  of  color  charged  with  emigrating  to  this  State,  should  be  tried 

separately :  a  joint  prr)ceeding  against  several,  4s  irregular.-  Doram  Sfc^ 
vs.  Commonwealth,  331. 

3.  The  Court  of  Appeals  has  jurisdiction  to  revise  the  proceedings  of  coun- 

ty courts,  in  cases  of  persons  of  color  charged  with  migrating  to  this 
State.     Doram  ^c,  vs.  Commonwealth,  331. 

4.  The  master,  overseer  &c.  of  a  plantation  who  permits  any  slave  of  anoth- 

er to  be  and  remain  on  his  plantation  more  than  four  hours,  without 
leave  of  his  owner,  or  permits  more  than  five  slaves  to  be  on  his  plan- 
tation at  a  time,  besides  those  belonging  there,  incurs  a  penalty,  of  two 
iollars  for  each — but  is  not  liable  for  an  injury  done  to  any  such  slave. 
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while  there,  by  another  person.  (See  Ccnu^ueniial  Damages.)  .  Bag- 
worth  Vs.  Brand,  377. 

5.  ▲  free  man  of  cohir — thoui^h  he  cannot  be  a  vfitness  in  any  ease^  except 
,  where  none  but  negroes,  mulattoes,  or  Indians  are  parties,  may,  by  hia 

own  oath,  require  a  white  man  tU'give  security  to  keep  the  peace. — 
Commonwealth  vs.  Oldham,  466. 

6.  The  oath  or  affidavit  of  a  free  man  of  color,  party,  may  be  received  io 

any  case  where  the  oath  or  affidavit  of  a  party  is  required  or  admissi- 
ble.    Commonwealth  vs.  Oldham,  467 

NEW  TRIAL. 

1.  The  art  (<>n796)  providing,  '*that  not  more  than  two  new  trials  shall 
be  granted  to  the  same  party  in  the  same  cause,'*  does  not  so  i>perate 
as  to  prevent  the  Court  of  Appeals  from  examining  the  questions  of  law, 
reversing,  and  remanding  the  cause  for  a  new  trial,  afler  three  or  more 
verdicts  for  the  same  party.     Ball  vs.  Lively,  62. 

t.  A  verdict  and  judgment  being  for  a  mere  trifle  (seventeen  cents)  too 
much,  is  not  sufficient  ground  for  a  new  trial,  or  reversal:  demmsmis 
non  curet  le9,     Caldwell  vs.  Roberts,  357. 

3.  The  Rt^Aavh  of  a  party  (uncontradicted)  that  a  juror  was  related  to  his 

ad  versa  rv,  is  sumcient  evidence  of  that  fact,  upon  a  motion  for  a  new 
trial.     DaUey  vs.  Gaines,  529. 

4.  The  allegations  of  an  affidavit,  upon  a  motion  for  a  new  trial,  may  be  met 

bv  counter  affidavits, — to  take  which,  time  may  be  allowed,,  if  required. 
Dailey  vs.  Chrines,  529. 

NON"  EST  PACTUM. 

See  Eoideneei  16. 
NONSUIT 

See  Evidence,  14. 
NO  P»iOPER TY. 

Return  of  no  property  and  proceedings  to  subject  choses  in  action  ^. — 
See  Choses  in  Action  and  Equitable  Interests. 
NOTES,  promisMry. 

1.  The  assignment  of  a  note  to  the  Bank  of  Kentucky,  is  prima  facie  evi- 
dence of  its  having  been  discounted,  and  therebyplaced  on  the  footing 
of  a  bill  of  exchange.  Clark  vs.  Schwing,  334.  * 
9.  A  party  to  such  note,  who  has  taken  it  up,  lias  a  right  to  strike  out  his 
endorsement,  and  proceed  upon  it,  aorainst  those  who  were  liable  be- 
fore him,  for  the  pnvment.     Ibid,  SS4. 

3.  The  act  of  1812  (§8)  placing  unsealel  writings  on  ihe  same  footing  as 

those  that  are  sealed,  does  apply  to  notes  that  have  been  placed  on  the 
same  f^ioting  with  hills  of  exchange — consequently  (as  U»  the  drawers,) 
thev  are  not  within  the  statute  of  limitations.     Clark  vs  Sehwing,  335. 

4.  Neither  bills  of  exchange,  nor  endorsements  on  notes,  are  within  the  act 

placing  certain  unsealed  writings  em  the  same  Pioting  with  those  that 
are  sealed,  and  actions  on  them  are  Hubject  to  the  bar  by  "the  statute  of 
limitations.     Clark  vs.  Sehwing,  336. 

5.  When  a  judgment  has  been  rerovereii  against  a  party  to  a  bill  of  exchange 

or  note,  n^)  f)iher  action  can  he  maintained  against  the  same  party  on  the 
same  hill  or  note. — ff  one  under  a  subsequent  liability  (as  endorser,)  on  ' 
such  bill  or  note,  pavs  it,  his  remedy,  against  the  party  who  had  been 
sued,  is  on  the  implied  assumosit,  or  by  taking  the  control  and  use  of  the 
judgment.  Clark  vs.  Sehwing,  336.  ' 
^.  knote  (made  before  flie  a'^t  that  gives  notes  the  dignity  of  sealed  writ- 
ings,) without  further  d»»8rrrntion,  must  be  presumed  to  be  a  simple  con- 
tract.    CraigyB.  Whips,  91b, 
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7.  A  note,  or  bond,  eiven  gratuitously,  cannot  be  enforced  in  equity.  Bibb 
vs.  Smith  ^c,  582. 

i.  If  a  note  be  sold,  the  consideration  stipulated  to  be  paid  for  it  may,  in  gen- 
eral, be  recovered,  though  the  note  prove  lo  be  of  no  value — but  there  is 
an  implied  vrarranty  that  it  ib  genuine,  and  if  it  is  forgt^d,  there  is  a  fai- 
lure of  consideration,  and  there  could  be  no  recovery  of  that  agreed  to 
be  paid  for  it.  Marshall  vs.  Peek  Src  619. 
See  Limitations,  16.  ,  ^ 

NOTICE. 

1.  Want  of  notice,  will  not  avail  the  purchaser  under  a  devisee,  against  the 

claim  of  achi^d  pretermitted  in  the  will,  for  contribution  out  of  the  es- 
tate purc()ased.     Haskins  ^e,  vs.  Spiller,  175. 

2.  Want  of  notice  to  ihe  defendant,  of  an  application  for  a  writ  of  error 

coram  vobis,  may  be  ground  for  discharging  the  supersedeas:  but  is  not 
good  cause  for  quashing  the  writ,  or  for  awarding  damages  upon  its  dis- 
missal. Combi  et  al.  vs.  Carter^  178. 
S.  Want  of  notice  of  a  mortgage  on  an  estate  purchased  at  a  sale  under  an 
execution  against  the  mortgagor,  nmy,  in  some  cases,  entitle  the  pur- 
chas»*r  to  elect  to  hold  the  equity  of  redemption.  Buck  ^c.  vs,  Sanderi 
^e.  189. 

4.  The  notice,  or  summons,  or  order  authorizing  a  summon?,  to  the  owner 

of  a  ferry,  to  show  cause  against  iu  being  discontinued,  must  apprize 
him  of  the  nature  of  the  crtmplaint.     Brovm  vs.  Oiveru,  S60. 

5.  The  appearance  of  the  owner  of  a  ferry,  summoned  to  show  ca'use  against 

its  discontinuance,  d'»es  not  waive  the  necessity,  of  due  notice  to  him,  of 
the  grounds  of  the  motion.     Brown  vs.  Givens,  261. 

6.  Notice  of  an  equity  does  not  effect  the  rights  of  a  party  in  a  trial  at  law. 

MUHon  vs.  Riley  etal,SQ\. 

7.  A  statute  requiring  notice  to  be  given,  and  the  service  of  it  to  be  proved 

in  a  particular  mode,  must  be  strictly  pursued.  A  sheriff's  return  of, 
"executed,'*  may  not  be  substituted,  where  the  act  says,  there  shall  he 
an  affidavit  produced,  that  notice  in  uniHng  has  been  giveiT.  Newby 
and  vfife  vs.  Perkins  et  al.  440. 
S.  Where  an  act  requires  a  notice  to  be  given  and  proved  in  a  prescribed 
*  mode,  a  previous  general' law,  providing  that  any  notice  may  be  served 
by  a  sheriff,  dt)es  not  apply.     Newby  4rc.  vs.  Perkins  et  al.  441. 

9.  A  partition  among  parceners  made  under  an  order  of  a  county  court,  with- 

out legal  notice  to  all  interested,  is  unauthorized.     Neteby  ^e,  vs.  Per- 
kinsetal  441. 

10.  Notice  t«>  a  debtor  of  a  pantnership,  that  one  partner,  upon  the  dissolu- 
tion, had  agreed  to  surrender  his  right  to  make  settlements,  would  bind 
the  debtor,  and  th(*  notice  might  be  inierred  from  circumstances.  Cotnbi 
vs.  Boswell  ^e.  475. 

11.  Notice  to  quit.     See  Landlord  and  Tenant y  2,  S. 

•  12.  Notice  to  creditors  of  unrecorded  conveyances.     See  Conoeyaneea,  6,  7. 
See  Depositions,  I,  3. — Mortgages,  4,  ll.^Motions,  1,  2,  9.-^ Lien,  7. 

NOVATION. 

See  Surety  and  Principal,  2. 

OATH,  of  a  colored  man. 
'  See  Negroes,  6. 

OBLIGAIIONS,  OBLIGOR,  AND  OBLIGEE. 

See  Contracts. — Covenant. — Notes,  promissory. 

OCCUP  *  NTS  OP  LAND. 

See  Limitations^  7 .^Improvements  enLmd^  1,  2. 
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OFFICE  AND  OFFICER. 

1.  Where  one  who  claims  an  office,  moves  a  court  in  which  the  services  are 

reqnireit,  to  be  qualified  and  recognised  as  the  proper  officer,  another 

.person  who  claims  the  same  office,  may  he  admitted  as  a  partyHo  the 

motion  ;  and  either  may  have  a  writ  of  error  to  correct  the  judgment, 

to  which  the  other  may  he  made  a  defendant.     Bruee  vs.  Fox,  449. 

a.  One  claim in{(  an  office  may  move  the  court  where  the  services  of  the 
officer  are  requiredj.for  leave  to  take  the  oaths  and  proceed  in  the  da- 
ties,  may  hp  heard  ex  parte,  and  may  have  a  writ  of  error,  ex  parte, 
to  reverse  the  decision  upon  his  motion.     Bruee  vs.  Fox,  450. 

S.  An  office  may  be  created  by  statuu',  the  term  of  which  is  fixed  hy  the 
constitution;  and  if  the  constitutional  term  be  during  good  behavior,  the 
officer  receiving  the  appointment,  may  hold  it  as  long  as  the  statute  re- 
oiains  in  force,  and  no  longer — whether  it  he  re))ealed,  expires  by  its 
own  limitntion,  or  is  continued  in  force  by  a  subsequent  act.  Bruee 
vs.  Fox,  453. 
See  Clerkn  of  Courtt,  5  to  La  inclusive.— .iflKomey  for  the  Common^ 
teealth,  3. 

OFFSET. 

See  Set-off. 

OPENING  AND  CONCLUDING  SPEECH. 

See  Praelice  in  Suits  at  Law,  34. 

OUSTER. 

See  Possession,  16. 

PARCENERS. 

See  Warranty  of  Title  to  Land,  ± 

PARENT  AND  CHILD. 

1.  A  parly  buys  an  estate,  pays  for  it,  and  has  the  title  made  to  his  chil- 

dren ;  his  creditors  file  a  hilt  to  subject  it  to  the  payment  of  his  debt: 
the  debt  having  been  contracted  before  the  purchase  ;  the  answers  of 
father  and  children  denying  that  it  was  an  advancement  to  them,  and 
other  circumstances  indicating  an  intent  to  defraud  creditors — ^held 
that  the  estate  was  liable  for  the  debt.  Doyle  ^c.  vs.  Sleeper  ^e.  531. 
•Dissent  of  Judge  Nicholas,  u))on  this  question,  551. 

2.  A  parent  may  provide  for  the  support  and  education  of  his  children,  not- 

withstanding his  indebtedness.     Doyle  ^c.  vs.  Sleeper  4re.  534, 

3.  If  a  party  purchase  property,  pay  for  it  with  his  money,  and  cause  the 

conveyance  to  be  made  to  his  children  as  an  advancement,  tt  will  be 
good,  and  the  property  will  not  be  liable  to^the  father-s  debts.  But  if 
it  appears  that  the  conveyance  was  not  intended  as  a  bona  fide  ad- 
vancement, but  to  defeat  creditors,  it  will  be  deemed  fraudulent,  and  a 
sale  of  the  property,  to  pay  the  father's  debt,  may  be  decreed.  Doyle 
^c.  vs.  Sleeper  ^c.  536. 

4.  That  the  intention  of  a  father  who  procures  an  estate,  purchased  and 

paid  f  >r  by  him,  to  be  conveyed  to  his  children,  was  fraudulent,  cannot 
be  inferred  from  the  mere  fact  of  his  indebtedness  at  the  time  ;  but 
slight  additional  circumstances  will  justify  that  inference.  Doyle  Src. 
vs.  Sleeper  ^•c.  540. 

5.  A  conveyance  t<i  a  stranger  without  consideration,  or  a  purchase  in  his 

name,  creates  a  resulting  trust  in  favor  of  the  grantor,  or  payer  of  the 
purchase  money — cditer  where  the  conveyance  is  to,  or  the  purchase 
in  the  names  ol*,  infant  children.  .The  implication  from  such  purchase, 
is,  that  it  was  ma<le  for  their  advancement.  This  implication  has  ne- 
ver been  destriived  in  favor  of  a  purchaser  frorn  the  father.  Neither 
should  it  be  in  Tavor  of  creditots,  on  the  ground  that  the  purchase  was 
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PARENT  AND  CHILD. 

so  made  to  defraud  thera.  It  is  too  well  settled,  to  be  now  called  in 
question,  that  the  donee  of  money  cannot  be  pursued  by  the  creditors 
of  the  donor.  A  purchase  in  the  names  of  infant  children,  is  but  a 
donation  of  the  purchase  money,  and  neither  prior  or  subsequent  cred- 
itors can  subject  property  so  purchased.  The  question  has  not  been 
affected  by  the  statutes  subjecting  choses  in  action  and  equitable  in- 
terests, after  a  return  of"  no  property"  to  &fi.ja.  Opinion  of  Judge 
Nicholas t  dissenling  from  a  majoriiy  of  the  court.  Doyle  ^e,  vs. 
Sleeper  ^c.  b51, 
Se*  Fraud,  10,  11,  Ij),  14. 

PARTIES,  to  suits  in  Chancery. 

I,  A  remote  grantor  (or  his  heirs)  from  whose  vendee  the  contending  par- 

ties both  derive  title,  need  not  be  made  a  party  to  iheir  suit.     Hanly 
^c.  vs.  Blackford,  4. 
%  Junior  incumbrancers,  known  to  the  senior  mortgagee,  should  be  parties 
to  his  bill  for  a  foreclosure.     Cooper  ^*c.  vs.  Martin  ^c,  25. 

3.  In  a  bill  upon  a  lost  note,  signed  by  a  principal  and  surety,  the  principal  i^  . 

a  necessary  party — or  his  ^representa^ivea,  if  he  be  dead,  although  he 
may  have  died  insolvent.     Long  vs.  Dupvy^  104. 

4.  One  makes  a  bargain  for  the  sale  of  land,  receives  part  of  the  pay,  and 
'  dies:  his  vendee  transfers  the  bargain  to  a  third  party,  and  with  the 

latter,  the  guardian  of  the  decedent's  children  enters  into  a  written 
agreement,  stipulating  that  his  wards  shall  make  a  title  as  soon  as  a  bal- 
ance of  the  consideration  is  paid:  the  decedent's  vendee,  and  his  heirs« 
(the guardian's  wards,)  were  necessary- parties.  Williams  ws.  Wilson^ 
159,162.- 

5.  The  after-born  child,  pretermitted  in  the  will  of  the  father,  may  recover,  ' 

in  chancery,  from  each  devisee,  or  from  the  purchasers  under  a  devisee, 
the  proportion  which  such  devisee  is  bound  to  contribute,  without 
making  the  other  devisees  parties,    Raskins  ^c' vs.  Spiller,  175. 

a.  Want  of  notice  of  a  mortgagee  on  an  estate  purchased  at  a  sale  under  an 
execution  against  the  mortgagor,  may,  in  some  cases,  entitle  the  pur- 
chaser to  elect  to  hold  the  equity  of  redemption — hence  he  is  a  proper 
party  to  a  bill  to  foreclose  the  mortgage.  Buck  Sfc,  vs.  Sanders  ^c. 
189. 

7.  Executor  (by  intermarriage)  is  a  necessary  ]>arty  to  a  bill  against  the 
executrix,  for  settlement  and  distribution.  Vance  ^c.  vs.  CampbeWs 
heirs,  229. 

%,  The  party  who  fears  the  loss  of  land,  by  superior  title,  may  file  his 
'  bill  quia  timet  against  his  vendor,  and  may  bring  those  whose  title  he 

fears  before  the  court,  and  have  the  controversy  settled — it  is  the  duty 
of  the  complainant  to  bring  the  necessary  parties  before  the  court.-^ 
Simpson  ^cys,  Hawkins  ^c.  309,  328-9.  Judge  Nicholas  dissents  on 
the  latter  point,  319. 

9.  By  the  agreement  of  the  parties  in  conrt,  the  necessity  of  bringing  other 

indespensahle  parties  before  the c6urt,  was  waived:  held  that  the  agree- 
ment ought  not  to  prejudice  those  by  whom  it  was  improvidently  made. 
Simpson  ^c.  vs.  Hawkins  ^c.  313.  ^ 

10.  To  the  cross  bill  of  the  assignee  (If  a  note,  whose  judgment  on  tne  note 
is  enjoined,  upon  an  equity  against  the  obligee,  for  indemnity,  hi^  im- 
mediate assignor  is  a  necessary  party.     Curd  ^c.  vs.  Lewis,  354. 

II.  Defendants  to  a  cross  bill  (other  than  complainants  in  the  original  bill) 
must  be  summoned,  notwithstanding  they  may  have  appeared  in  the 
cause  in  some  other  attitude;  otherwise  the  decree  may  be  reversed 
for  want  of  proper  parties.    JohnMon  ^e,  vs.  Johnswi^s  heirs  ^e.  369. 

12.  The  assignor  of  a  note  is  not  a  necessary  party  to  the  biii  of  the  promit 
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PARTIES,  to  suits  in  Chancery. 

si)r,  seekinfi:  to  enj  »in  the  jadgment,  .upon  the  g^aand  of  payment  be- 
fore the  assignment,  and  failure  to  defend  at  law.  Craig  vs.  J^hip»^  375. 

13.  A  covenantor,  with  notice  of  an  assignment,  should  make  the  assignee 
a  party  to  his  bill  to  subject  the  land  to  the  payment  of  the  purchase 
money— otherwise,  the  sale  may  vest  the  title  in  a  btmajide  purchaser , 
leaving  the  covenantor  liable  to  the  assignee.  McDonald  vs.  Ford^ 
465. 

14.  Parties  consenting  to  a  separate  hearing  of  a  cause,  as  between  them- 
selves (when  there  are  otner  parties,}  waive  any  objection  there  may 
be  to  that  course;  and  cannot  avail  themselves  of  the  irregularity — ^if 
any^upon  ah  kpj^eal.     Wickliffeys,  Clay,  589. 

15.  A  writing  containing  mutual  covenants  is  not  assignable  bylaw,  and 
the  transfer  passes  only  the  equitable  right:  hence,  in  a  chancery  suit 
upon  such  a  writing,  by  a  remote  assignee,  the  covenantee  is  a  neces- 
sary, and  the  intermediate  assignees  are  proper,  parties.  WickUffe  vs. 
Clay,  594. 

16.  Where  there  is  a  want  of  necessary  parties,  this  court  will  not,  in  gen* 
eral,  consider-the  merits  of'the  case.  But,  at  the  request  of  the  parties 
here,  the  merits,  as  between  them,  may  be  decided.  WiekUffe  vs. 
Clay,  594. 

PARTIES,  to  Actions  at  Law  and  Motions. 

See  Pkas  and  Pleading,  S.-^-Offiee  and  Officer,  1,  ft. 

PARTITION  OF  LAND. 

See  Division  of  Land. 

PARTNERSHIP. 

1.  Each  partner  has  a  lien,  by  operation  law,  upon  the  partnership  effects, 
for  any  balance  in  his  favor,  upon  the  partnership  accounts.  Hodges 
vs.  Holeman,  M. 

3.  The  lien  of  a  partner,  for  a  balance  (on  the  parnership  accounts,)  is  not 
an  incident  of  the  legal  title  to  the  eiferts;  but  results  from  the  partner- 
ship,  and  is  not  affected  by  the  mortgages  of  either  partner  on  his  share. 
Hodges  vs.  Holemanj  51. 

3.  The  lien  of  a  partner  on  the  partnership  effects,  for  a  balance  due  him 

on  the  partnership  accounts,  is  not  limited  to  the  balance  accrued  at  the 
time  of  the  dissolution,  but  is  co-extensive  with  the  transactions  on  the 
joint  account.    Hodges  vs.  Holenum,  55. 

4.  The  authority  of  each  partner  to  settle  unclosed  afiairs  of  the  6rm,  con- 

tinues afler  the  dissolution  ;  and  a  payment  made  to  one ;  an  agree- 
ment made  by  one  to  set  off  a  debt  due  the  firm  against  his  private 
debt,  or  other  arrangement  with  one  only,  for  a  settlement,  binds  all. 
But  if  any  partner,  upon  the  dissolution,  agrees  to  surrender  this  au- 
thority, settlements  by  him  with  those  haoing  notice  of  his  agreement, 
will  net  bind  the  others.  The  notice  may  be  inferred  from  circum- 
stances.    Combs  vs.  Bosvsell  ^c.  475. 

PATENTS  FOR  LAND. 

See  Land  Titles. 

ENT. 

Where  a  hank  discounts  a  note  f  )r  the  purpose  of  renewing  a  Ibrmcr 
loan,  ffi  the  usual  way,  he  negotiation  seemn  to  the  equivalent  to  a  new 
loan,  and  an  independent  payment  of  the  ofd  debl — n«^t  merelv  givinjf 
one  note  as  satisfaction  of  another.  Letcher  vs.  Bank  of  the  Con^ 
monweoHh,  84. 

A  payment  to  the  holder  of  an  obligation,  mav  be  presumed — when  it 
does  not  appear  at  what  time  or  on  what  consideration  it  was  made— 
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1>AYMENT. 

to  have  been  made  on  account  of  the  obligation.  Butler  vs.  Triplett^  1$4. 
S.  SoltU  ad  diem  was  a  good  plea,  at  common  law,  to  an  action  on  a  bond 
with  a  condition  ;  Vixxd  prohahly  in  this  state,  to  an  action  on  a  single 
bill — without  an  acquittance  under  seal.     Craig  vs.  Whips,  375. 

4.  Payment  af\er  the  day,  was  not  a  good  plea  before  the  statute.   lb.  37 &< 

5.  To  an  action  of  assumpsit,  or  debt  on  simple  contract,  payment)  total 

or  partial,  might  be  pleaded,  or  given  in  evidence  under  the  general 
issue.     Craig  vs.  Wkips^  375. 

PENDENTE  LITE  SALES. 

See5afc»,  16,  17,  18. 
PERSONS  OF  COLOUR. 

See  Negroes,— Slavei. 
PLEAS  AND  PLEADING. 

1.  Plea,  to  a  scire  facias  on  a  judgment,  that  the  agreement  by  which  a 
condition  was  annexed  to  the  judgment,  was  made  while  the  party  was 
an  infant,  is  insufficient,  and  the  issue,  on  the  allegation  of  infancy,  is 
immaterial.     Lowry  vs.  Drake's  heirs,  46. 

3.  If  the  plea  be  bad,  and  an  immaterial  issue  be  formed  on  the  subsequent 
pleadings,  and  found  for  plaintiff,  the  judgment  wilt  standi;  for  the  de-* 
fendant,  having  committed  the  first  fault,  cannot  take  advantage  of  the 
immaterial  issue.     Lowry  vs.  Drake's  heirs,  47. 

3.  Pleas  are  to  be  taken  according  to  the  common  understanding  of  the 
terms  used..  Plea  averring  an  agreement  that  defendant  should  'pay 
in  the  clerk's  office,  to  be  received  by  the  lessors^'  &c.  and  then  aver- 
ring, he  did  deposit  (the  sum)  with  the  clerk,  according  to  his  under'- 
taking,  (without  saying  for  the  plainiiff,)  is  sufficiently  certain.  Lovo- 
ry  vs.  Drake's  heirs,  47. 

4. 'Where  there  was  an  agreement,  endorsed^ on  a  covenant,  for  the  pay- 
ment of  money,  that  obligor  should  remove  all  liens,  &c.  from  certain 
property,  before  the  obligee  should  be  forced  to  pay — a  plea  averring 
an  existing  ctate  of  facts,  from  which  a  lien  might  ttiereailer  arise,  (or 
might  not,)  is  insufficient.    Hodges  vs.  Holeman,  50. 

5.  The  plea  (in  such  case)  must  shew  the  nature  and  character  of  the  lien. 

Ibid,b\. 

6.  Plea,  that  a  lien  was  asserted,  held  to  be  bad.    Hodges  vs.  Holeman,  5S. 

7.  A  suit  may  be  maintained,  affainet  a  single  obligor,  upon  a  writing  pur- 

porting to  be  the  joint  bondof  the  defendant  and  another  ;  and  a  count 
which  describes  the  writing  simply  as  the  bond  of  the  defendant,  or  a 
count  which  describes  it  as  being  signed  by  another,  as  well  as  the  de- 
^  fendant,  will  be  sufficient.  Jlllin,  Executor  ^c.  vs.  Shadbume's  Reps.  6S. 
ii.  The  same  person  cannot  be  both  obligor  and  obligee,  nor  plaintiff  and 
defendant.    AlUn,  Executor  ^c.  vs.  Sliadbume's  Representatives,  73. 

9.  If  two  pleas,  alike  in  substance,  are  filed,  and  issue  is  taken  on  one,  a 

failure  to  notice  I  he  other,  is  not  cause  for  reversal.     Cainetal.  tb. 
Fhfnn,  144.  . 

10.  A  similiter  is  not  indispensable — especially  after  verdict.     Cain  et  al.  vs. 

Flynn,  144. 
U.  Plene  administravit  is  a  good  plea  in  bar,  to  an  action  against  execu- 
tors, iipon  a  covenant  of  warranty  to  the  extent  of  their  assets.  Matir 


ifee  vs.  Morrison's  Executor,  208. 
Pie;      "  " 


12.  Plea  ofntd  tiel  record,  should  not  conclude  to  the  country — the  issue  is 
to  be  tried  by  the  court,  not  by  a  jury.     Boucher  y a.  Williamson,  227* 

13.  The  only  proper  issue  upon  a  traverse  is  whether  the  inquisition  is 
true,  or  not.  .  Dilatory  pleas  are  not  admissible.  Boucher  vs.  Wil- 
liamson, 227. 

44,  A  plea,  in  bar  of  the  action,  which  sets  up  a  defence  to  a  part  only,  (as 
the  interest,)  is  bad  on  demurrer.   Walker's  Executors  vs.  Ogden,  253. 
84 
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PLEAS  AND  PLEADING. 

15.  A  declaration  in  debt,  for  a  devastavit,  arerring  that  estate  ofintestaf^ 

came  to  the  hands,  posaession,  "  or  knowledge''  of  the  admiDistrator, 

BufBcient  &c.  (not,  that  goods  and  chattels,  siifBcient  ft,c.  came  to  his 

,  hands  to  be  administered  &c.)  is  bad  on  demurrer.     GriJ/Uk  tt.  oL  ¥8. 

Commonwealth,  371. 

16w  Plene  administravU  is  a  good  plea  (by  statute,)  to  an  action  of  debt  for 
a  devastavit,     Oriffith  vs.  Commonwealth,  271. 

17.  Flea  of  nil  debet,  ot  of  covenants  performed,  to  a  declaration  in  debt, 
for  a  devastisvit,  is  bad,  on  demurrer-     Oriffith  vs.  CommomreottA,  271. 

18.  The  plaintiff  declared  in  debt,  that  defendant  made  his  note  to  plain- 
tiff, which  was  aflerwards  discounted  and  assigned  &c. :  that  defendant 
failing  to  take  il  up  at  maturity,  the  plaintiff  paid  ii,  of  which  defend- 
ant'had  notice:  wnereby  he  became  bound  to  pay  the  plaintiff  &c.: 
held  that  this  count  is  on  the  note,  and  not  on  an  implied  ansampait, 
resulting  from  the  payment.     Clark  vs.  Sehwing,  SdS. 

19.  A  plea  to  the  whole  declaration,  if  insufficient  as  to  any  eonnt,  will  not 
be  sustained.     Clark  vs.  Sehwing,  S36. 

30.  A  plea  (of  limitation,)  which  shows,  that  the  ^laintifi^s  action  is  mis- 
conceived, and  that  (though  the  present  action  is  not)  the  only  appro- 
priate action  would  be  barred— is  insufficient.  Clark  vs.  Sehwing^SST. 

dl.  Form  of  a  declaration  demanding  dower,  and  the  mespe  profits — held 
sufficient  for  the  former  objept,  not  for  the  latter.  Tayhr  vs.  Brod- 
riek,  845,  347. 

33.  A  plea,  which  may  be  taken  as  true,  and  yet  some  cause  of  action  re- 
main, is  bad.    Fowler  et  al.  vs.  Commonwealth ^  for  Taylor,  858. 

38.  A  plea  requiring  proof  of  an  assignment,  must  be  accompanied  with  an 
affidavit  that  defendant  believes  the  assignment  is  forged.  Jones  vs. 
CromweU,  885. 

34.  If  ther  want  of  a  sufficient  assignment  is  relied  on,  the  defendant  should 
crave  oyer  of.  the  writing  and  assignment ;  and  if  none  be  shown,  the 
plaintiff  fails  ;  if  an  insufficient  one,  it  is  ground  of  demurrer.  Jones 
vs.  Cromwell,  88&. 

35«  Payment  of  the  consideration  was  a  condition  precedent  to  the  perfor- 
mance of  the  deft*ndant's  covenant ;  the  declaration  averred,  that  "  be 
had  been  fully  paid  ;"  the  plea,  that,  "  neither  K,  O  or  C  had  paid  i*' 
they  being  covenantee,  and  the  only  assignees,  held  that  the  plea  con- 
tained a  sufficient  negative  of  the  averment,  and  was  good.  Jdnea  vs. 
Cromwell,  885. 

36.  A  declaration  which  avers  sundry  assignments  of  the  covenant  sued 
on,  of  which  defendant  "  had  due  notice,"  and  charges  a  non-perform- 
ance to  the  assignee  who  held  it-  when  the  condition  precedent  was 
performed,  and  the  breach  occurred,  is  sufficient,  without  averring  non- 
performance to  the  covenantee  or  plaintiff.    Jones  vs.  Cromwell,  SSS. ' 

37.  in  a  declaration  against  a  sheriff  for  failing  to  pay  over  common  wealth'a 
paper,  an  averment  that  he  failed  to  pay  "  the  amount,"  implies  a 
charge  of  failing  to  pay  in  that  paper,  and  is  sufficient.  And  where  it 
is  averred,  that  he  collected  it  **  by  virtue"  of  the  execution,  the  legal 
deduction  iSj  that  he  received  it  while  the  execution  was  in  his  hande> 
and  in  force.     Canterberry  vs.  CommonweiUth,for  Smith  ^e.  416. 

38.  The  bar  to  a  penal  prosecution  need  not  be  pleaded — it  is  available  on 
the  trial ;  or  to  quash  the  presentment  wh6re  it  appears  on  its  face. — 
Commonwealth  vs.  Washington,  446. 

39.  The  plea  of  a  covenantor,  sued  by  an  assignee,  must  show  that  the  facts 
pleaded  occurred  before  notice  of  the  assignment  McDonald  vs. 
Ford,  465. 

80.  Fleas  in  abatement  are  to  be  construed  strictly,  and  are  not  amendable* 
Thompson  VB,  Neal,  469. 
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91.  Plea,  tha(  bond  for  cost,  with  surety  who  is  a  resident,  bad  not  been 
given,  ia  insufficient :  as  he  may  have  been  so  when  the  bond  was  giv- 
en.    Thomsen  vs.  ^eal,  469. 

33.  A  declaration  in  slander  charging  words  as  having  been  spoken  in  the 
third  person,  is  sufficiently  sustained  by  proof  of  words  spoken  in  the 
second  person.     DMey  vs.  Oaine$,  5S9. 

S3.  An  officer  sued,  in  detinue,  for  a  chattel  thai  he  has  taken  and  holds 
under  an  order  of  court,  must  show,  by  his  plea,  how  he  holds  it ;  ev- 
idence of  his  right  to  hold,  is  not  admissible  under  a  plea  of  non  deti- 
net,     Cromwell  vs.  Clay,  579. 

34.  A  plea  of  ^  failure  of  consideration  would  not  be  good  when  the  con- 
sideration (such  as  it  was,)  wasexecuted.  Marshall  v%.  Peck  et  al.  611. 

35.  Difierent  plaintifls  cannot  Join,  where  the  cause  of  action  is  not  joint — 
SifamUy  of  slaves  cannot  join  in  an  action  for  their  freedom.  Beaty  vs. 
Judy  ^c.  103. 

See  Writ  of  Right.l. 

POSSESSION. 

VosAt^sion  of  SUnes  and  other  Chattels^  11,  IS,  13,  14,  15;  the  other  num- 
bers of  this  title  relate  to  Land. 

1.  Possession  in  the  plaintiff,  in  trespass  ^[oarct  elausumf regit,  at  the  time 

of  the  injury,  or  of  the  suit  brought,  is  essential.  There  can  be  no  re- 
cover v  where  the  possession  in  fact  was  with  the  defendant  eofUinual- 
/y— although  tortiously,  aud  against  the  will  of  the  plaintifi. ,  fVilsons 
vs.  Bibb,  10. 

2.  Defendant  in  ejectment,  without  either  title,  or  twenty  years  possession, 

is  not  protected  by  lapse  of  time.    Norton  et  al,  vs.  Sanders  et  als,  14. 

3.  The  acquisition  of  the  title  of  a  stranger,  by  a  tenant,  will  not  destroy  the 

relation  between  him  and  his  landlord,— whose  title  he  cannot  question 
without  restoring^  the  possession.     Norton  et  a/,  vs.  Sanders  et  als.  15. 

4.  Afler  a  judgment  m  ejec|ment,  the  defendant  buys  the  land  at  a  sale  by 

the  sheriff,  under  an  execution  against  the  plaintifi,  and  then  agrees  ([for 
a  consideration,)  to  release  it  to  the  plaintiff,  abandons  the  possession, 
and,  sometime  afler,  makes  the  deed.  In  the  mean  time,  a  stranger  en- 
ters, by  what  right,  it  does  not  appear.  Held  that  his  possession  was 
the  possession  of  the  plaintiff,  not  of  the  defendant  and  those  claiming 
under  him.-    Norton  et  al,  vs.  Sanders  et  als.  16. 

5.  A  deed  made  to  carry  into  efiect  a  contract  for  the  sale  of  land,  made 

while  there  was  no  adversary  possession,  is  not  tainted  with  champer- 
ty, although  the  land  be  held  adversely  at  the  time  the  deed  is  made, — 
Norton  et  al,  vs.  Sanders  et  als.  17. 

6.  After  a  judgment  of  eviction,  the  plaintiff,  or  his  vendee,  before  or  af)er 

the  delivery  of  possession — may  make  a  lease  of  the  premises,  which 
the  tenant  may  accept,  and  thus  change  his  tenure  from  adverse  to  am- 
icable, and  be  precluded  from  disputing  the  title  of  his  lessor.  Ball  vs. 
lAvehf,  65. 

7.  If  the  sheriff,  in  executing  a  habere  facias,  deliver  more  land  than  the 

'judgment  is  for,  the  delivery  is  good  to  the  extent  of  the  recovery, — 
and  void  for  the  surplus.    Ball  vs.  Liffeh,  66. 

'S.  The  possession  delivered  under  a  h^Ufere  facias,  has  relation  back  to  the 
commencement  of  the  suit,  and  although  the  hoMing  of  the  tenant  dur- 
ing  the  time  between  service  of  the  declaration  and  notice,  and  exeeu- 
Hon  of  the  lumbers  facias  was  adverse  to  the  plaintifi,  that  period  can- 
not be  included  in  the  time  relied  on  to  bar  the  plaintiff  (or  those  claim- 
ing under  him)  in  any  subsequent  contest  for  the  land.  Ball  vs.  Live^ 
>,66. 

9.  Where  the  junior  grantee  extends  his  improvement  over  the  line  of  the . 
elder  grantee  in  possession,  and  afler  wards  acquires  a  third  title  para- 
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moant  to  both,  the  posse$Hon  under  the  new  title,  will  not  be  deemed 
to  extend  over  the  whole  cbim,  but  will  be  restricted  to  the  enclosore. 
Ball  Ts.  Lively^  66. 

10.  Bringing  an  ejectment,  and  enclosing  part  of  the  land,  are  independent 
acia,  which  cannot  be  bo  connected  together  as  to  aid  each  other  in  mak- 
ing out  a  term  of  possession.     Bail  vs.  Lively ^  67. 

11.  If  a  party  in  possession  of  staves  claimed  by  ant>ther,  acknowledges  the 
title  of,  and  holds  ander  the  latter,  such  holding  is  not  adverse,  and  the 
statute  of  limitations  does  not  run  against  the  claim-— if  admitted  within 
five  years.     Waller  vs.  Demint,  9S. 

13.  Any  perann  who  Am  had  the  possession  of,  and  has  sold,  used,  or  de- 
tained, the  property  of  another— either  for  himself,  or  as  the  agent,  or 
servant  of  a  stranger,  is  liable,  in  detinue,  to  the  true  owner  for  the  pro- 
perty, or  its  value — whether  he  was,  or  was  not,  conusant  of  the  right 
of  the  true  owner— and  whether  he  had,  or  had  not,  parted  with  the 
possession,  before  suit  brought.  Pool  vs.  Adki$$on  et  al.  111. — Differ- 
ent Opinion  and  Argument  of  Judge  Underwood,  121 — 144. 

13.  Possession  of  a  bailee,  and  his  liability.  See  Bailment,  1,  or  Pool  vs. 
AdkissonetaLin. 

14.  Detinue  may  be  maintained  against  a  defendant  who  has  had  possession 
«  of  the  chattel  sued  for,  but  has  parted  with  the  pouesnon  (without  be- 
ing divested  of  it  by  authority  of  law,)  before  the  date  of  the  torit.    Pool 
vs.  Adkisson  et  al,  118. 

15.  Continued  possession  of  donor  of  a  chattel  afler  the  gift.  See  LimUa- 
tiom,  9,  or  Daniel  vs.  Daniel,  338. 

16.  When  a  grantee  enters  upon  his  land,  his  possession,  by  construction  of 
law,  extends  to  the  boundaries  of  his  grant;  and  if  a  junior  grantee  en- 
tera  on  the  land»  the  elder  will  be  ousted  of  so  much  as  the  junior  actu- 
ally encloses,  and  no  more;  for,  though  an  actual  entry  will,  a  eontirue- 
tive  entry  will  not,  oust  a  tenant  whose  possession  is  merely  construc- 
tive.    Skrieve  vs.  Summers,  339, .  Mass  et  al.  vs,  Currie  et  al,  ft&J, 

17.  Of  the  restoration  of  Pi issession  upon  the  rescission  of  a  contract.  Sea 
Reseiseion  of  Contracts,  8,  or  fValker^s  Executors  vs.  Ogden^  351. 

18.  The  possession  of  one  tenant  in  common  is  deemed  the  possession  of  all 
— nothing  appearing  to  the  contrary.     Moss  et  al,  vs.  (Carrie  et  al,  367. 

19.  Twenty  years  adverse  possession  may  be  relied  on,  without  a  grant  or 
'conveyance.     Simpson  4*c.  vs.  Hawkins  Sre.  306. 

30.  After  thirty  years  quiet  possession,  apprehensions  ot  adverse  cfkima 
should  not  be  indulged.  A  grant  may  be  presumed  when  an  entry, 
survey,  and  thirty  years  possession,  are  shewn.  Per  Chief  Justice. — 
Simpson  4*c.  vs,  Hawkins  4*0.  336, 

31.  A  devisee  being  entitled,  by  will,  to  a  specific  quantity  of  land,  to  be  aU 
lotted  to  her;  the  allotment  having  been  made,  and  possession  taken,  to 
hold  in  severalty:  held,  thai — whether  the  land  so  allotted  was  such  as 
passed  by  the  will,  or,  being  acquired  after  its  publication,  descended  to 
the  heir — the  possession  so  taken  and  held  by  the  devisee,  was  adverse 
to  the  heir,  co-devisees  and  all  others,  and  protected  by  the  statute. — 
Swearingen  vs.  Fields  et  al,  390. 

33.  A  vendee  is  ni)t  required  to  go  out  of  the  State,  to  notify  a  nonresident 
vendor,  that  he  renounces  the  contract — he  may  abandon  the  posses- 
sion without  giving  notice.     Taylor  vs.  PoWer,  434. 

33.  After  twenty  years  (lossession,  an  executory  contract  appearing,  a  con- 
veyance may  he  presumed;  and  after  a  much  longer  time  (thirty  seven 
years)  the  presumptkm  may  be  acted  upon  with  confidence,  and  will 
not  he  rebutted  by  the  c^mtinued  non residence  of  the  vendor.  Wood- 
son*s  Administrators  and  heirs  vs.  Scott,  473. 

34,  The  settlement  and  possession  x)f  the  tenant  is  available  to  his  landlord 
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for  protection  by  the  seven  years  limitation  \hw,     Gaines  et  ai,  vs.  Bu- 
fori,  481. 
35.  The  possession  of  a  junior  patentee  who  enters  upon  a  part  of  the  land, 
unless  his  entry  is  in  the  name  of  the  whole,  is  restricted  to  his  actual 
occupancy:  and  the  right  of  entry  of  the  elder  patentee,  and  those  claim- 
ing under  him,  upon  the  residue,  is  nT)t  tolled.     Gaines  et  al,  vs.  Bu- 
ford,  481. 
.!26,  Where  it  appears  that  a  tenant  in  possession  entered  under  an  executo- 
ry contract,  a  jury  mrfy  infer  a  legal  cnnvevancft  from  facts  which  do  not 
amount  to  a  legal  presumption  of  a  deed :  hut  not  from  the  single  fact  of 
nineteen  years  possession.     Craig  vs.  Austin  et  al,  517. 
27.  A  party  in  ^Mssession  may  rely  upon  his  right  as  adverse  until  it  is  shewn 
by  proof,  that  he  is  estopped,  by  having  entered  under  an  executory  con- 
tract, as  a  quasi  tenant,  or  the  like.     Craig  vs.  Austin  et  al.  517. 
See  Entry,  l.-^Limitaiians,  38,  39. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  This  conrt  wilt  not  reverse  for  the  admission  of  rWeoonf  testimony  at  an 
inappropriate  time,     IFUsons  vs.  Bibb,  9.  * 

3.  Papers  put  with  those  belongingloa  cause,  but  not  made  exhibits  by  the 

pleadings,  nor  read  upon  the  trial,  are  no  part  of  the  record  in  this  court. 
Commonwealth  vs.  Chambers,  12. 
a.  Where  the  bill  of  exceptions  does  not  exhibit  aU  the  proof,  this  court  can* 
not  say  that  the  verdict  was  contrary  to  evidence.   Norton  et  al,  vs.  Sar^ 
ders  etals.  14. 

4.  An  example  of  instructions  of  the  circuit  court,  deemed  erroneous,  but 

abstract  and  harmless:  therefore  not  cause  for  a  reversal.  Norton  et 
al.  vs.  Sanders  et  als,  1 5. 
h.  The  act  ((>f  1796,)  providing,  "that  not  more  than  two  new  trials  shall 
be  granted  to  the  same  party  in  the  same  cause,"  does  not  so  operate 
as  to  prevent  the  Court  of  Appeals  from  re-exann'ning  the  questions  of 
Jaw,  reversing,  and  remanding  the  cause  for  anew  tried,  alter  three  or 
more  verdicts  for  the  same  party.     Ball  vs.  lAeely,  63. 

6.  Record  of  scire  facias,  admitted  without  objection,  in  the  court  below,  as 

proof  of  the  original  judgment,  will  be  allowed  the  like  effect  here.  Ball 
vs.  Lively,  67. 

7.  But  two  judges  sitting  here,  and  differing  in  opinion.,  the  decision  of  the 

circuit  court,  on  the  point  of  difference  prevails.    Letcher  vs.  Bank  of 
the  Commonwealth,  83. 
8;  Bill  of  exceptions  shewing  that  the  ownership  of  goods  was  not  contest- 
ed, but  admitted,  in  the  court  below,  received  as  sufficient  evidence  of 
the  fact  here.     Bell  et  al.  vs.  Wood,  148. 

9.  If  a  bill  of  exceptions,  signed  afler  the  trial,  without  objection,  uses  the 

present  tense  ('excepts^  implying  that  the  exception  is  then  first  taken, 
11  will  be  presumed,  in  this  court,  that  the  right  to  except  was  reserved. 
Force  vs.  Smith,  1 51 . 

10.  Depositions  were  improperly  admitted  against  defendants  in  ejectment,' 
because  their  co-defendant  and  warrantor  had  not  notice — but  the  fact 
of  his  being  warrantor  not  appearing  by  the  bill  of  exceptions,  this  court 
would  not  have  reversed  for  that  alleged  error.  Wooiard  ^c.  vs.  Spil' 
ler,\m. 

n.  The  aopelleo  may  bring  np  the  record,  and  submit  it  as  a  delay  case^he^ 

fore  tne  expiration  of  the  time  allowed  the  appellant  to  file  the  record. 

But  he  recovers  no  costs,  although  successful.     O^Hara  vs.  Lexington 

and  Ohio  Rail  Road  Company,  333. 
13.  An  order  of  a  court,  appointing  a  receiver,  to  keep  up  and  let  out  a  ferry, 

will  be  presumed  here — nothing  appearing  to  the  contrary-— to  be  r^gu* 

lar  and  valid.    MeCandy  vs.  Qivens,  369. 
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13.  Judfirment  reversed,  becaase  it  may  (thoogh  it  does  not  appear  that  it 
will)  operate  to  the  injury  of  the  ap[)eilant.     Taylor  vs.  Brodnekj  S49. 

14.  Papers  not  admissible  were  read  at  the  hearing  of  a  chancery  caase;  but 
their  only  effect  was  to  prove  facts  amply  established  by  other  evidence 
— the  cause  is  not  reversed  for  that  error.     Curd  4rc.  vs.  Lewii^  S52. 

li.  A  verdict  and  judgment  being  for  a  mere  trifle  (seventeen  cents)  too 
much,  is  not  sufficient  ground  for  a  new  trtaJ,  or  reversal:  de  mimmis 
non  zwret  lex.     Caldwell  vs.  Robert* ^  357. 

16.  A  cross  bill  agatful  the  eomplainani  otdy,  comes  up  by  appeal  or  writ  of 
error  to  a  decree  on  the  original  bill.     Stantberry  vd.  StmoMmiy  415. 

17.  To  a  motion  to  set  aside  a  sheriff's  sale,  for  irregularity  appearing  in 

the  return,  alt  persons  interested  on  the  record,  are  parties.  And  the 
plaintiff  in  the  execution  (or  any  party)  may  prosecute  his  writ  of  error 
to  the  judgment  on  the  motion.     fVuton  vs.  Perdvalj  419. 

18.  This  court  having,  by  two  decisions,  settled  the  identity  of  an  object 
called  for  in  an  entry,  will,  in  subsequent  cases,  upon  the  same  evidence, 
adhere  to  the  former  decisions — though  the  opposing  evidence  may  seem 
to  the  present  judges  to  preponderate.   Morgan^*  heirs  vs.  Parker,  445. 

19.  A  cause  may  be  reversed  for  erroneous  instructions,  notwithstanding  the 
verdict  may  appear  to  be  right  upon  the  proof.  Per  Judge  Underwood. 
Chiines  ei  al.  vs.  Buford,  502. 

30.  Parties  in  this  court  may  waive  objections  to  the  preparation  of  a  chan- 
cery cause,  in  the  court  below,  and  have  a  decision  here  on  the  merits. 
And  parties  who  being  infants,  answered  by  guardian  ad  Hlem,  may  thus 
sanction  such  answer.    Doyle  ^e,  vs.  Sleeper  ^c.  541. 

21 .  If  a  former  decree  is  relied  upon  as  a  bar,  it  must  bednly  pleaded;  prayer, 
in  an  answer,  that  'Uhe  pleadings  and  proofs,  in  a  former  suit,  may  be 
made  a  part  of  this  cause,"  does  not  present  the  decree — and  although 
It  be  copied  in  the  transcript,  it  will  not  be  regarded  in  this  court.  The 
answer  being  that  of  an  infant  does  not  constitute  an  exception  to  this 
rale.     OaUowmf  vs.  Hamilton's  heirs  fyc.  576. 

33.  It  is  the  duty  ofa  circuit  court  to  see  that  the  rights  of  infants  are  pro- 
tected, and  every  fair  defence  made  in  their  behalf. — In  this  court,  the 
rules  applicable  to  other  cases  tnust  be  applied  to  theirs.  ChiUowayvs. 
Hamilton's  heirs  ^e,  576. 

33.  An  appeal  granted,  becomes  a  nullity  upon  a  failure  to  g'ive  the  appeal 
bond  as  required;  and  will  not  be  considered  in  this  court.  Wieklijfe 
vs.  Clay,  589. 

34.  Where  there  is  a  want  of  necessary  parties,  this  court  will  not,  in  gene- 
ral, consider  the  merits  of  the  case.  But,  at  the  request  of  the  parties 
here,  the  merits,  as  between  them,  rosy  be  decided.  FTielel^e  vs.  Chsy 
594. 

35.  The  charges  against  a  clerk,  prosecuted  for  breach  of  good  behavior, 
must  be  stipported  by  affidavit,  before  they  can  be  filed.  Common- 
wealth  vs.  Modes,  595. 

36.  The  summons,  against  the  defendant,  should  recite  the  charges  at 
length.     Ibid,  595. 

37.  The  information  cannot  be  amended  by  adding  charges.     I6»d,  595. 

38.  Upon  the  defendant's  appearing,  a  day  will  be  nxed  for  trial.    Ibid,  595. 

39.  The  information  against  a  clerk  must  state  the  charges  specifieaUy — 
general  charges  will  not  be  regarded.     Ibid,  597. 

to.  Upon  the  trial  of  a  clerk  for  misbehavior  in  office,  unless  a  majority  of 
the  judges  concur,  as  well  as  to  the  ^ause  for  whkh  be  should  be  re- 
moved, as  in  the  propriety  of  such  a  sentence  upon  the  whole  case,  he 
must  be  acquitted.     Commonwealth  vs.  Bodes,  604. 

81.  Where  a  joint  action  is  brought  against  several,  who  are  only  liable 
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separately^  and  they  obtain  an  erroneous  judgment  in  bar,  that  would 
preclude  the  plaintiff  in  another  suit,  it  will  not  be  affirmed,  because  of 
ni8  first  error  in  pleading;  but  will  be  reversed,  and  remanded  for  new 
proceedings  commencing  with  the  first  error.  Marshall  va.  Peek  et  dl. 
616. 
See  Costs,  8,  7,  U'-Appeals,  4,^Writ  of  Error,  l.-^Parties  to  Suits  in 
Chancery,  14. 

PRACTICE  IN  CHANCERY. 

1.  No  proof  is  necessary  against  those  who  admit  the  allegations  of  a  bill| 

by  failing  to  answer.     Hanly  ^e.  vs.  Blackford,  4. 

2.  A  decree  should  not  be  reversed  for  the  improper  admission  of  a  deposi- 

tion, if  there  was  sufficient  proof  without  it,  Hanly  6k  e.  vs.  Blackford,  4. 
8.  A  remote  grantor  (or  his  heirs)  from  whose  vendee  the  contending  par- 
ties both  derive  title,  need  not  be  made  a  party  to  their  suit..    Manly 
4-c.  vs.  Blackford,  4. 

4.  Admissions  of  items  of  account,  before  a  commissioner,  should  appear  in 

proof.     Commonwealth  vs.  Chambers,  12. 

5.  Upon  a  bill  by  the  purchaser  of  a  mortgaged  estate,  to  be  relieved  from 

the  decree  and  claim  of  the  mortgagee,  and  for  such  relief  as  he  may  ' 
be  entitled  to,  he  may  be  permitted  to  redeem,  under  a  general  prayer. 
Cooper  ^c.  vs.  Martin  ^'C.  27. 

6.  Affirmation,  in  an  answer,  that  defendant  does  not  "recollect*'  having 

ddne  an  act,  is  not  tantamount  to  a  direct  and  unequivocal  denial,  nor 
to  a  declaration  that  he  does  not  believe  he  did  it.  Talbot  vs.  Sebree's 
heirs  ^c.  56. 

7.  An  authorit)r  to  sign  the  name  of  a  party  to  a  title  bond,  may  be  presume 

ed,  (in  equity)  from  his  knowledge  of,  and  acquiesence  in,  the  sale— 
when  the  denial  of  the  answer  is  not  wholly  unequivocal.  Talbot  vs^ 
Sebree's  heirs  ^c.  56. 

8.  Want  of  averment^in  a  bill  filed  to  avoid  the  statute  of  limitations,  on 
^  the  ground  that  the  defendant  had  countenanced  complainant's  claim 

and  encouraged  hopes  of  compromise — that  such  acts  of  the  defendant 
were  done  within  five  years,  is  itself  ground  of  demurrer  to  the  bill. — 
fVailer  vs.  Demint,  92. 

9.  The  value  of  an  interest  in  slaves  involved  in  a  suit  in  chancery,  should 

be  ascertained  bv  a  jury.     Smiley  vs.  Smiley's  Administrator  Sre.  97. 

10.  Allegations  in  a  bill,  of  the  death  and  insolvency  of  an  individual — facts 

not  presumed  to  be  within  the  personal  knowledge  of  the  defendant,  nor 
charged  to  be  so,  nor  noticed  in  his  answer — ^should  not  be  taken  as  true, 
without  proof.    Long  vs.  Dupuy,  105. 

11.  Pleas  in  abatement  in  ehanc&ry  do  not  have  the  effect  of  dismissing  the 
bill  absolutely.  That  complainant  is  a  non-resident,  and  has  not  given 
security  for  costs,  being  pleaded,  in  chancery,  he  may  give  the  security 
nunc  pro  tune,  and  save  the  dismissal.     Haskins  ^e.  vs.  Spiller^  176. 

12.  Division  of  Lands  recovered— Rents,  Improvements,  &c.  See  Division 
of  Land, 

IS.  A  party  purchased  property  at  a  sheriff's  sale,  and  afterwards  applied 
to  the  chancellor  to  be  relieved  against  the  sale  bond,  alleging  that  he 
bought  upon  the  representations  of  the  plaintiff,  that  the  property  was 
subject  to  the  execution,  when,  in  fact,  it  belonged  to  a  stranger:  held, 
that  he  must  make  out  a  clear  case;— doubt  and  uncertainty  as  to  the  ti- 
tle of  the  defendant  in  the  execution,  or  the  extent  of  his  interest  in  the 
property  levied  on,  will  not  entitle  the  complainant  to  relief.  Thon^son 
V8.  Harlan,  190. 

14.  Proper  mode,  in  chancery,  of  setting  up  a  bar  by  former  decision,  is  by 
answer.     Oiwms  vs.  Peake,  326. 

15.  A  chancellor  having  made  an  orderi  in  a  ml  between  parties  contending 
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for  a  ferry,  appointing  a  curator,  and  directing:  him  to  lease  the  fctry: 
it  is  competent  for  the  court,  to  protect  the  lessee^aud  restrain  any  /»ar- 
ty  to  the  suit  from  annoying  him  with  actidkis  involving  any  question 
embraced  by  the  chancery  suit. — And  this  may  be  done,  by  a  new  billf 
with  injunction;  but  more  appropriately,  by  order  in  the  former  suit. — 
MeCauly  vs.  Givens,  363. 

16.  Statutes  of  limitation  are  rules  of  decision  in  chancery.  Fenwicky^. 
Macey^B  Executors^  278. 

17.  If  the  grantee  is  entitled  to  damages  for  a  breach  of  warranty,  or  of  a 
covenant  of  seizin,  and  the  grantor  ifuolvent^  the  grantee  may  obtain 
an  injunction  to  restrain  the  collection  of  any  unpaid  portion  of  the  por- 
chase  money,  and  finally  have  it  set  off  against  the  damages.  HawKuu 
Sfc,  vs.  Simpson  4*c.  305,  318. 

18.  If  land  be  sold,  by  executed  conveyance,  and  the  title  of  ibe  vendor 
fails,  the  vendee  rnay  file  his  bill  quia  timet,  bring  the  parties  before  the 
court  from  whom  he  apprehends  danger,  to  assert  or  relinqaish  their 
rigjhts,  and  have  the  whole  controversy  settled  by  the  decree.  And,  if 
fhe  vendor  is  insolvent,  the  coll^tion'of  the  purchase  money  may  be 
suspended,  in  the  mean  time,  by  injunction.  -Without  those  parties — 
which  it  is  the  duty  of  the  complainant  to  bring  before  the  court — theft 
can  be  no  relief.     Simpson  ^e.  vs.  Hawkins  ^e,  309,  312. 

19.  The  power  of  the  chancellor  to  protect  a  party  from  apprehended  loss 
(on  a  bill  quia  timet)  should  never  be  so  ufted  as  to  oppress*,  or  injure, 
another  party. — Per  Judge  Underwood.  Simpson  4'C.  vs.  Hawkins  4rc. 
311. 

,20.  Upon  a  bill  quia  timet,  if  a  party  from  whose  title  danger  is  apprehend- 
ed, be  a  nonresident,  to  whom — he  having  failed  to  appear — the  right 
to  open  the  decree  at  any  time  within  seven  years,  is  reserved,  the  ven- 
dor may  be  required  to  give  security  to  indemnify  the  vendee  against 
Uybs,  or  he  may  be  restrained  from  collecting  the*  purchase  money  till 
the  expiration  of  the  seven  years.     Simpson  ^e,  vs.  Hawkins  ^e.  312. 

'21.  A  similar  course  mav  be  pursued  where  the  titles  of  infants  are  feared. 
Ibid,  313. 

i2.  The  pendency  of  a  prior  suit  in  chancery,  between  the  same  parties,  for 
the  same  cause,  may  be  pleaded  in  chancery.  The  pendency  of  a  prior 
suit  at  law  cannot  be  pleaded  in  chancery;  but  the  plaintiff  may  be  com- 
pelled to  elect  which  ne  will  proceed  with.     Curd  ^e,  vs.  Lewis,  3S2. 

23.  The  pendency  of  a  prior  suit  must  be  presented,  by  plea,  or  motion  to 
dismiss,  as  a  preliminary  question.  As  an  incident,  among  other  mat- 
ters, in  an  answer  on  the  merits,  it  will  not  avail. — When  this  defence 
'  is  duly  made  and  established,  the  chancellor  will  dismiss  the  bill;  or,  if 

the  prior  suit  he  in  his  court,  and  defective,  he  may  order  a  dismissal  of 
that,  and  permit  the  complainant  to  proceed  on  his  new  hill. — Consent 
to  a  hearing,  waives  the  defence  of  a  former  Suit  pending.  Curd  ^e. 
vs.  Lewis,  353. 

!^24.  There  should  be  no  decree  against  an  infant  without  answer  by  guar- 
dian ad  litem.    Johnson  Sre.  vs.  Johnson^s  heirs  ^e.  369. 

i5.  Defendants  to  a  cross  bill  (other  than  the  complainants  in  the  original 
bill,)  roust  be  summoned,  notwithstanding  they  may  have  appeared  in 
the  cause,  in  some  other  attitude.  Johnson  ^e.  ve.  Johnson*s  heirs  ^e. 
869. 

5J6.  Allegation  of  an  answer,  that  the  transfer  of  land  warrants  was  by  ver- 
bal agreement, anterior  to  the  assignment  endorsed,  must  be  supported 
by  proof,  or  the  date  of  the  assignment  must  be  taken  as  the  true  date  of 
tde  transfer.     Taylor  vs.  KnnxU  Executors,  394. 

37.  Cause  to  be  referred  to  a  commissioner  t<)  state  accounts  and  take  testi- 
mony.    Taylor  vs.  Knox's  Executors,  400. 
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38.  Circuit  courts  have  a  E^reat  discretion  in  regulatingr  the  intermediate 
steps  of  a  suit,  which,  unle^ss  fir  obvious  abuse,  the  Court  of  Appeals 
will  not  curtail  or  control.     Todd  Sfc.  vs.  Wheeler  ^c.  402. 

^9.  Where  there  has  been  an  unusual  delay  in  presenting^  a  preparatory  mo- 
tion, and  it  appears  the  mover  has  lain  by,  to  catch  an  undue  advan- 
tage, he  should  not  be  heard.     Todd  Sre,  Vs.  Wheeler  ^e.  402. 

30.  Agreements  as  to  the  preparation  of  causes,  should  be  fairly  observed, 
and  should  not  be  rescinded,  by  the  court,  where  the  opposing  party 
will  be  prejikliced  bv  having  made  the  agreement  unless  it  is  adhered 
to.     Todd^c.V8.  Wheeler^c,  403. 

31.  Qreat  latitude  is  allowed,  both  in  chancery  and  at  law,  in  making  amend- 
ments, and  correcting  errors;  and  while  the  matter  remains  under  the 
control  of  the  court,  it  is  not  to  be  tolerated  that  a  party  shall  lose  his 
property,  by  the  cunning  and  adroitness  of  parties  or  lawyers,  on  the 
one  hand,  or  their  mistakes  or  inadvertencies,  on  the  other.  Todd  4'C. 
vs.  Wheeler  ^e,  403. 

32.  Where  a  defendant  has  agreed  to  waive  a  matter  of  defence,  and  the 
court  sets  aside  and  annuls  the  agreement,  there  should  be  no  final  de- 
cree al  the  same  rerm:  time  should  be  allowed  for  preparation  upon  the 
issue  which  had  been  waived  and  is* reinstated.  Toddle,  vs.  Wheeler 
^c,  406. 

33.  There  can  be  no  decree,  but  what  is  based  on  allegations  of  the  bill.— 
Price  ^c.  vs.  Boyd  ^c.  436- 

.34.  AJitlavit  of  a  free  man  of  color,  to. an  answer  in  chancery.  See  Practice 
in  suits  at  Lato,  21 ,  or  Commonwealth  vs.  Oldham y  46f . 

35.  The  testimony  of  one  witness  prevails  against  the  denial  of  an  answer, 
sworn  to  only  by  a  defendant  who  has  no  personal  knowledge  of  the 
factSi.     Combs  vs.  Bosvsell  Bfc,  AlA. 

36.  Failure  to  exhibit  a  note  in  a  record  in  chancery — its  existence  not  being 
denied,  nor  any  assignment  alleged,  will  not  preclude  the  relief  founded' 
upon  it.     Combs  vs.  Boswell  Sfc.  476. 

37.  The  chancellor  will  not  presume,  against  the  denial  of  the  answer  put 

in,  or  adopted,  by  children,  that  an  estate  conveyed  to  them  by  their  fa- 
ther, was  intended  as  an  advancement.     Doyle  Sre.  vs.  Sleeper  ^e.  541. 

38.  The  chancellor,  in  decreeing  the  sale  of  real  estate,  should  follow  the 
law,  and  (unless  there  is  a  special  cause  for  selling  the  whole)  sell  so 
much  only  as  will  satisfy  the  decree.     Doyle  ^e.  vc.  Sleeper  Sfc.  542. 

39.  If  a  former  decree  is  relied  upon  as  a  bar,  it  must  be  duly  pleaded;  prayer, 
in  an  answer,  that  the  pleadings  and  proofs,  in  a  fortner  suit,  may  be 

.     made  a  part  of  this  cause,  does  not  present  the  decree,     Galloway  vs. 
Hamilton's  heirs,  ^c.  576. 
4b.  The  denial  of  an  answer  must  prevail  against  a  single  deposition  with- 
out corroborating  circumstances.     Bibb  vs.  Smith  ^*e,  581. 

41.  The  estimate  which  the  parties  put  upon  a  commodity  given  and  re- 
ceived in  payment,  or  in  barter,  must,  in  general,  be  taken  by  the  chan- 
cellor,  as  the  actual  value.     Wickliffe  vs.  Clay,  590. 

42.  Dismission  for  want  of  security  for  costs.     See  Cosfs,  15. 

See  Limitations,  7;  14. — Morl^as^es,  12. — Equity,  4,  7,  8.— Lte«,  7.-^ 
Parties  to  Suits  in  Chancery,  14. — Jurisdiction,  22. 

PRACTICE  IN  SUITS  AT  LAW. 

1.  The  court  must  decide  upon  the  competency  of  title  papers,  and  the  right 

to  use  them,  and,  incidentally,  under  what  title  the  party  entered.  Car- 
rico  et  al,  vs.  McOee,  6. 

2.  An  affidavit  of  surprise  held  insufHcient.  Norton  et  at.  vs.  Sanders  Src.  19. 
8.  Warranty  pf  the  grantor  of  a  plaintiii  in  ejf*ctment  does  not  authorize 

him  to  insert  a  count  upon  the  demise  of  his  grantor.     The  latter  may 
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hrfve  such  a  coant  stricken  out  opon  motion.  Rof$  vs.  Garrisen  and 
wife^  55. 

4.  The  same  person  cannot  be  both  plaintiff  and  defendant,    .flttm,  Exeeur 

tor  4-<y.  vs.  ShadhwrfWt  Repretentatives,  72,  80. 

5.  A  question  whether  a  note  was  jj^iven  for  a  loan,  or  merely  as  a  payment 

era  similar  note  already  due— is  one  of  fact,  to  be  decided  by  a  jury. 
Letcher  vs.  Bank  of  the  Commonwealth,  85. 

6.  Error,  to  render  judgment  by  default,  while  a  negative  plea,  catftirg  the 

oniff  upon  the  plaintiff,  remained  in  the  cause,  not  answered.  White 
vs.  Brown^s  Mministrator,  104. 

7.  A  party  is  not  bound  to  state  what  he  is  about  to  prove  by  a  witneaa 

whom  he  ofl&ra.  And  if  a  competent  witness  is  offered,  it  h  error  to 
reject  him,  and  ground  for  reversal,  although  it  do  not  appear  whether 
his  testimony  would  have  been  material,  or  not.     Foree  vs.  Smith,  151. 

8.  Due  diligence,  in  using  the  proper  means  to  recover  a  debt  from  the  ob- 

ligor, before  resorting  to  the  assignor,  or  endorser,  is  a  question  of 
law.    John$on  vs.  Lewis,  183. 

9.  If  two  cases  are  pending  for  the  same  forcible  entry,  an  election  may  be 

directed,     Boucher  vs.  fVittiamaont  227. 

10.  In  a  traverse  of  the  finding  in  forcible  entry  and  detainer,  no  advan- 
tage can  be  taken  of  irregularities  in  the  proceedings  Upon  the  war- 
rant, in  the  conn  try.    Boucher  vs.  fViRiamson,  227. 

11.  Whether  property  alleged  to  belong  to  a  defendant  in  an  execution, 
was  liable  to  a  levy  or  not,  is  a  question  for  the  jury,  and  an  instruc- 
tion that  assumes  the  liability,  ik  erroneous.     Thome  vs.  Haley,  5i69. 

12.  A  deposition  being  admitted,  when  objected  to,  no  notice  or  cross  ex- 
aminatttm  appearing  in  the  record,  is  error.     Thome  vs.  Haley,  269. 

13.  That  there  was  no  visi^hle  alteration  of  the  actual  possession  of  slaves 
and  personalty,,  transferred,  by  deed,  from  one  to  another  in  the  same 
family,  is  not,  per  ae,  evidence  of  fraud:  but  a  fact  which  may  be  sub- 
mitted to  the  jurv,  whose  province  it  is  to  decide  the  question,  upon 
all  the  proof.     Wash  et  aL  vs.  Medley,  269. 

14.  If  notice  of  a  motion  be  given,  but  not  entered  in  court  on  the  ap- 
pearance day  specified  in  the  notice,  it  is  nnll,  and  there  can  be  noth- 
ing done  upon  it.    Miller  vs.  Boyd,  272. 

15.  If  the  motion  is  entered  on  the  day  specified  in  the  notice,  it  becomes 
a  cause  in  court,  and  stands  continued  (iio  order  necessary)  from  day 
to  day,  or  from  term  to  term,  until  disposed  of.     Miller  vs.  Bood,  272. 

16.  Motions  entered  and  continued,  should  be  docketed  with  the  orhercau* 
ses,  and  stand  for  trial  in  their  turns.     Miller  vs.  Boyd,  272. 

17.  Instructions  of  the  court,  which  assume,  or  presuppose,  a  fact  proper 
for  the  decision  of  the  jury,  should  not  be  given.    Lighthwm  vs.  Coo^ 

fer,  279. 
he  declaration,  in  dower,  containing  nothing  to  entitle  the  demandant 
to  damages,  to  take  a  writ  of  enquiry  was  irregular  ;  but  the  verdict 
being  fi)r  the  dower  only,  not  for  any  damages,  may  be  disregarded, 
and  the  judgment,  on  the  default,  might  be  sustained.  Taylor  vs. 
Brodriek,  347. 
19*  The  creditor  is  remitted  to  his  judgment  upon  a  quashal  of  a  sale  un- 
der execution.     Wilson  vs.  Pereival,  419. 

20.  To  swear  thejury  to  try  the  issue^  when  there  is  no  plea  in,  is  error. 
Clagget  vs.  Force,  429. 

21.  The  oath  or  affidadit  of  a  fVee  man  of  color,  j^orfy,  may  be  received  id 
any  case  where  the  oath  or  affidavit  of  a  party  is  required  or  admiaai- 
ble.     Commonwealth  vs.  Oldham,  467. 

22.  Dismission  for  want  of  security  for  costs.     See  Costs,  15. 

23.  On  the  trial  of  an  issue  upon  a  plea  of  want  of  conaideration— the  qnes- 
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tion  must  be  submitted  to  thejufy  for  their  decision  upon  the  facts,  and 
thfir  inferences  from  the  facts:  and  instructions'which  assume  that  the 
covenant  sued  on  was  founded  on  a  supposed  liability,  in  the  absence  of 

Sr(K)f  rhat  such  was  tthe  sole  consideration,  are  erroneous.    Fry  ts. 
lets,  519, 

34.  Where,  by  the  pleadings,  the  defendant  holds  the  affirmative,  not  rely- 
ing: on  any  negative  plea  as  a  bar  to  the  action — if  he  offer  any  proof 
whatever  in  support  of  the  defence  pleaded^the  right  to  open  and  cob- 
elude  the  argum<>nt,  appertains  to  him.  But  if  no  such  pr(V)f  is-ofier- 
ed,  the  right  belongs  to  the  plaint>E      Dtnieu  vs.  ArbvikU,  5S5. 

35.  The  affidavit  of  is  parly  (uncontradicteti)  that  a  juror  was  related  to  his 
adversary,  is  sufficient  evidence  of  that  fact,  upon  a  motion  for  a  new 
trial.     Dmiley  vs.  Gaines^  529.  - 

96.  Affinity  is  cause  of  principal  challenge  to  a  juror — the  uncle,  by  mar- 
riage, of  a  partv  is  not  competent.     Dailey.  vs.  QaincB,  539. 
37.  Whether  the  thing  sold  as  an  invention  was  so,  or  not,  is  a  proper 
question  for  a  jury.    Marshall  vs.  Peek  et  al.  616. 
See  Joinder,  1. — Practice  in  Chancery,  28,  81. — Forcible  Entry  and  De- 
tainer^  4,  5. 
PRESUMPTIONS. 

I.  Authority  to  execute  a  bond  presumed.     (See  Practice  tfi  Chancery^  7.) 

Talbot  vs.  Sebree'8  heirs,  56. 
3.  That  obligor  and  obligee  are  the  same  person,  is  not  a  legal  deduction 
from  the  identity  of  the  .names.    AlUn^  Executor  ^c.  vs.  Shadburne's 
Representatives,  69. 

3.  £very  person  capable,  in  law,  of  contracting,  is  presumed  to  understand 

the'lega!  effect  of  his  contract.  AUin,  Executor  4  c.  vs.  Shadbume's 
Representatives,  72. 

4.  That  the  master  of  a  steam  boat  is  authorized  to  make  contracts  to  carry 

freight,  is  a  presumption  arising  from  the  nature  of  his  employment. 
BeU  el  al.  vs.  Wood,  147. 

5.  A  payment  to  the  holder  of  an  obligation,  may  be  presum^ — when  it 

does  not  appear  at  what  time  or  on  what  consideration  it  was  made — 
to  have  been  made  on  account  of  the  obligation.  Butler  vs.  Tripletf, 
154. 
S.  A  high  price  justifies  the  inference  that  the  purchaser,  ignorant  of  any 
defect  of  fiile,  relied  on  the  seller's  representation^ — Per  Judge  Nick' 
olas,  in  a  Dissent,    Sinu^son  <$-e.  vs.  Hawkins  ^c.  315.    > 

7.  A  grant  niay  be  presumea  when  an  entry, suVvey,  and  thirty  yearspos- 

session,  are  shewn — Per  Chief  Justice  Robertson.  Simpson  ire.  vs.  Haw- 
kins ^c.  326. 

8.  The  grantee  is  presumed  to  understand  the  circumstances  of  the  title, 

so  far  as  they  are  indicated  by  recitals  in  the  deed  he  receives:  hence, 
the  presemption  that  he  was  to  risque  the  title,  and  rely  on  his  war- 
ranty— Per  Chief  Justice  Robertson.  Simpson  4*c.  vs.  Hawkuu  4*c. 
327.     Judge  Nicholas'  Opinion  on  this  point,  317. 

9.  Where  land  was  sold  in  pursuance  of  a  power  given  by  will,  but  by  a 

conveyance  defective  and  void,  the  heirs  of  the  testator  having  long 
acquiesced,  and  probably  received  the  proceeds,  the  presumption  is, 
that  they  will  never  set  up  any  claim — that  they  could  do  so  success- 
fully, is  not  certain--;>er  (  hief  Justice  Robertson.  Simpson  ^c.  vs. 
Hawkins  ^-e.  327.    Judge  Nicholas'  Opinion  on  this  point,  323. 

10.  Grants,  which,  according  to  the  books,  may  be  presumed  after  twenty 
years  po9sessi(\n,  are  grants  of  incorporeal  hereditaments.  If  a  grant 
of  a  fee  simple  estate  can  ev^r  be  presum«*d,  it  cannot  be,  upon  a  (pos- 
session of  less  than  thirty  years.     Million  vs.  Riley  et  al.  363. 

II.  A  note  made  before  the  act  raising  such  writings  to  the  dignity  of  those' 
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PRESUMPTIONS. 

that  are  sealed,  presumed  to  be  a  simple  contract.  Craig  vs.  Whipsj375. 
13.  Land  warrants  being  transferred  without  reservation  in  the  assigonieDt, 
and  no  proof  that  a  trust  was  intended — none  can  be  presumed.     Tay- 
lor vs.  Knox*s  Exeetttarsy  393. 

13.  That  a  party  is  informed  of  a  sarle  of  land  made  by  bis  agent  is  a  just 
inference ;  and  it  is  to  be  presumed,  that  he  knew,  also,  how  the  land 
was  acquired.     Taylor  vs.  Knox's  Executor 8,  395.    ' 

14.  Land  warrants  bemg  delivered  to  a  locator,  with  an  assignment  to  him 
of  half  the  right — inference  that  he  was  to  have  that  half  for  his  ser- 
vices in  locating  &c.     Taylor  vs.  KnoxU  Executors^  398. 

16.  Presumption,  or  inference,  by  a  jury. — See  Eoideneey  27,  or  Grady  vs. 
Leavelf  497. 

16.  Presumption  of  title  from  long  possession  and  executory  contract. — 
See  Cotweyances,  18,  or  Woodson's  Representatives  vs.  ^ott,  472. 

17.  Where  it  appears  that  a  tenant  in  possession  entered  under  an  execn- 
tory  contract,  a  jury  may  infer  a  legal  conveyance  from  facts  which  do 
not  amount  to  a  legal  presumption  of  a  deetl:  but  not  from  the  single 
fact  of  nineteen  years  possession.     Craig-  vs.  Austin  et  aL  517. 

18.  The  consent  of  a^  executor  in  Virginia,  that  a  sl^ve  should  vest  in 
the  legatee,  may  be  inferred  from  bis  removal,  and  bringing  tbe'sfave 
with  him,  to  this  statfr.     Simrall's  Administrator  vs.  Graham^  574. 

19.  Inference  as  to  the  consideration  of  a  bond.— See  Equity,  9,  or  Bibh 
vs.  Smith  &f .  582. 

See  «  lerks  of^  owrts,  ll.-^Fraud,  14. 
PRINCIPAL  AND  SURETY. 

Sec  Surety  and  Principal, 
PRIVATE  RIGHTS  AND  PUBLIC  USES. 

Se^  CotnstittUion,  1,  % 
PROCESS,  service  of. 

See  Service  of  Process. -^Jurisdiction,  18. 
PROVISIONS. 

SeeiSa/e^  21. 
RECITAL 

Sle£«fopj9e/,  1. 
RECOGNISANCE. 

1.  A  recognisance  for  an  appearance  to  answer  a  rhargeof»'^ai»»>ig-*»  (with- 

out describing  the  game,  to  shew  that  it  was  indictable,)  will  not  sup- 
port a  judgment  on  a  scire  facias,  for  a  failure  to  appear.     Cwnnion- 

2.  Variance  between  a  scire  facias  and  recognisance.    See  Variance,  1,  3, 
wu  ^^^^^^^^^^^  vs.  West,  165,  and  Simpson  vs.  Commonvfcalth,  523. 

3.  When  a  part^  appears  according  to  his  recogni.^^ance,  and  is  discharged, 

It  is  thencelorfh  inoperative.  No  appeal  or  writ  of  error  lies  on  the  or- 
der discharging  him.  The  remedy,  wherp  one  bound  to  keep  the  peace 
IS  improperly  discharged,  is  by  a  new  proceeding  before  a  justice.  Coin- 
monweahh  vs,  Oldham,  468.  . 

4.  A  scire  facias  on  a  recognisance  for  the  appearance  of  a  party  in  court. 

must  shew  that  (he  recognisance  was  transmitted  to  the  court.     Simp^ 

son  vs.  Commonwealth,  ^23. 
6.  A  recognisance  that  does  not  show  that  the  partv  for  whose  appearance 

It  IS  taken,  is  charged  with  felony,  is  defective  and  void.     Simpson  vs. 

Commonvfealth,  523. 
6.  Upon  rhe  failure  of  the  principal  to  appear,  according  to  the  condition  of 

the  recognisance,  it  is  forH-ited,  as  to  him  and  the  surety,  and  both  arc 

liable  for  the  penalty.     WiUon  vs.  ^TOfon,  98. 
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RECORDING— REGISTRATION. 

See  Mortgage,  11. 

RECORDS,  OF  COURTS.' 

1.  Papers  put  with  those  belonging  to  a  cause,  but  not  made  exhibits  by  tho 
pleadings,  nor  read  upon  the  trial,  are  no  part  of  the  record.     Common^ 
wealth  vs.  Chambers t  13. 
■  2»  A  marriage  license,  or  bond,  is  no  record.    Commonwealth  vs.  Rodss,  599. 
8.  See  justice  of  the  Peace,  2. 

REDEMPTION,  (fj  Lund  sold  under  Execution  cr  Decree.   > 
See  Sales,  4. 

RELEASE. 

1.  Voluntary  acts  of  an  obligee,  which  suspend  his  right  of  action:  as  his 

marriage  with  the  obligor,  appointment  of  his  debtor,  who  accepts  the 
olfice,  executor,  &c. — do,  in  general,  release  the  cause  ofact'wn,  to  sm-h 
debtors — and  their  co-obligors^  also;  for  a  release  to  one  is  a  release  to 
alt.    ^iUin,  Executor  ^e.  vs.  Shadburne^s  Representaliyes,  69. 

2.  Mortgagor  directs  an  execution  against  himself  and  the  mortgagee,  to 

be  levied  on  the  mortgaged  land — this  does  not  amount  to  a  release  of 

the  mortgagor's  interest.     Buck  ^e.  vs.  Sanders  4*e.  188. 
S.  A  release  which  is  not  accepted,  has  no  effect.     Buck  4*c.  vs.  Sanders  fye. 

139. 
4,  An  agreement  under  seal,  *^to  waive  all  exceptions  to  a  decree  as  it  now 

stands,"  is  tantamount  to  a  release  of  errors.   March  vs^  Talbot  Sfc.  443"  • 

RENTS  AND  PROFITS. 

].  A  man  and  wife  continuing  to  occupy  the  estate  which  her  former  hus- 
band devised  to  her  during  widowhood,  then  to  his  children,  must  ac- 
count for  the  rents  &c.  from  the  time  of  her  second  marriage,  and  may 
charge  the  children  for  support  &c.  not  exceeding  the  income  of  their 
estate.     Vance  and  wife  vs.  CampbeWs  heirs,  331. 

^.  Vendee  of  land  (by  executory  contract)  after  remaining  many  years  in 
possession,  recovers  a  judgment  on  a  breach  of  the  covenant  for  a  title. 
The  vendors  then  bring  their  bill,  against  the  vendee,  for  the  rents, 
profits  &c.  which  the  vendee  resists,  on  the  ground  that  there  was  a 
paramount  title  to  the  land,  which  he  had  acquired:  held,  that  as  the 
question  of  title  was  not  decided  (nor  properly  put  in  issue  in  this  suit) 
a  decree  for  the  amount  of  rentb  and  j)rotits  was  erronei)U8.  fValker's 
Executors  vs.  Ogden,  349.  Judge  Underwood  dissents  from  this  deci- 
sion, 358. 
See  Rescission  of  Contracts,  17.     Heirs  and  Devisees,  .3. 

RESCISSION  OP  CONTRACTS. 

1.  Vendee  of  a  chattel,  upon  discovering  a  defect  which  the  vendor  fraudu«- 
lentJy  concealed,  may  return,  or  tender  it  back,  and  rescind  the  contract; 
or  may  retain  it,  and  recover  damage's.     Hoggins  vs.  Becraft  ^e.  90. 

3.  To  have  a  rescission  of  the  sale  of  a  chattel  on  account  of  a  fraudulent 
concealment  of  unsoundness,  there  must  be  a  return,  or  tender  of  the 
chattel  to  the  vendor,  xeithin  a  reasonable  time— wh^i  that  is,  must  de* 
pend  upon  the  circumstances  of  each  particular  case. — While  the  true 
^nature  of  the  unsoundness  (as  whether  it  be  permanent  or  tempora  y) 
remains  uncertain,  it  is  not  too  late — provided  the  vendee  acts  in  annd 
faith,  and  no  act  of  his  has  impaired  the  value  in  the  mean  time,  bog* 
gins  vs.  Becraft  ^c.  30. 

3.  Vendee  of  land  having  agreed  to  bring  suit  to  establish  the  title  of  his 

vendor,  but  failing,  after  diligent  search,  to  find  the  lines  or  corners,  of 
anv  title  in  his  vendor,  may  rescind  the  contract,  without  any  euch  suit. 
Btarehei  frc.  vs,  Faulkner '^c,  lOQ. 
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RESCISSION  OF   CONTRACTS. 

4.  Mistake  in  wriiin^  a  contract,  is  groand  for  a  rescission.     Burehei  4'e.  vs. 

Ftruikner  ^e,  100. 

5.  When  a  res''itiai()n  of  a  contract  of  sale  is  decreed,  restoration  of  the  thing 

sold  should  be  ordered.  IVilliams  vs.  WiUon,  159. 
'  6.  One  makes  a  bargain  for  the  sale  of  land,  receives  part  of  the  pay,  and 
dies:  his  vendee  transfers  the  bargain  to  a  third  party,  and  with  the  lat- 
ter, the  guardian  of  the  decedent's  children  epters  into  a  written  agree- 
ment (of  doubtful  construction  as  to  its  obligation  on  himself,  but,)  8tip> 
ulaiing  that  his  wards  shall  make  a  title  as  soon  as  a  balance  <if  the  on- 
sideration  is  paid — a  hill  for  a  rescission  of  the  contract,  which  treats  it 
as  one  binding  the  guardian  himself  to  convey,  alleging  that  he  has  no 
title,  is  erroneous  and  insufficient.  It  appearing,  in  such  case,  that  the 
complainant  might  have  a  specific'  execution,  he  is  not  entitled  to  a  re- 
scission, of  the  contract.     lrilliam$va.  FP»7«on,  159. 

7.  Where  the  hill  for  rescission  (in  such  case,)  alleges  that  complainant  paid 

a  sum  of  m  mey  on  account  of  the  purchase — but  does  not  say  to  whom, 
whether  to  the  guardian,  or  to  the  decedent's  vendee,  and  the  defendant, 
though  he  admits  that  the  complainant  '^wasto  stand  in  L's  shoes,'*  (i. 
e.  in  the  place  of  the  decedent's  vendee,)  yet  denies  that  he  (the  guardian) 
ever  received  a  cent,  a  decree  against  him  for  repayment  of  the  money 
cannot  be  sustained.     Ibid,  161. 

8.  The  general  rule  is,  that,  upon  a  decree  rescindingacontractof  sale,  the 

possession  must  be  restored  to  the  vendor.— But,  if  the  rescission  be  the 
mere  effect  of  a  recovery  at  law,  for  a  breach  of  the  obligation  to  convey, 
the  vendor  will  be  left  to  his  legal  remedy,  to  regain  the  possession.  The 
chancellor  will  not  interfere,  unless  other  circumstances  give  the  juris- 
diction, and  also  constitute  a  proper  case  for  relief.  Walker^s  Executors 
vs.*  Ogden,  351.    Judge  UnaertDOod  dissents  in  this  case,  253—259. 

9.  Where  a  commrxlity  was  sold  and  warranted,  and  proves  defective,  when 

there  was  no  fraud  in  the  sale,  nor  right  to  return  it  reserved,  a  tender 
of  it  back,  if  refused,  does  not  rescind  the  contract.  The  remedy  is  by 
suit  on  the  warranty.     Ligkthum  vs.  Cooper,  273. 

10.  If  there  was  fraud  in  the  sale  of  a  commocfity,  tendering  it  back,  in  doe 
time,  rescinds  the  contract.  (See  Fraud,  7.) — So  also,  where  there  was 
an  agr<*ement  that  it  might  be  returned;  oi  where  the  seller  receives  it 
when  tendered.     Lightlmm  ^s.  Cooper,  273. 

11.  False  representations  by  the  seller,  relative  to  what  the  buyer  might  ex- 
amine for  himself,  do  not  amount  to  a  fraud,  nor  to  a  warranty.  If  the 
defects  are  such  as  could  not  be  discovered,  with  ordinary  care,  faise  re- 

EresVntations  on  those  points,  are  fraud ulent^and  ground  for  rescission ,> 
y  a  return,  or  tender  in  due  time.     Lightbum  vs.  Cooper,  213. 

12.  A  contract  for  the  sale  of  land ,» unaffected  by  fraud,  cannot  be  rescinded, 
in  chancery,  af\er  it  has  been  carried  into  effect  by  a  conveyance.  (See 
"S<»/-ojf,"'3.)  Simpson  ^c.  vs.  Hawkins  ^c.  305,'  308.  Judge  Nicholas 
dissents  on  this  qnestipn.     Ibid,  3l8,  321. 

13.  If  the  grantee  in  |>o8session  loses  part  of  the  land,  he  may  recover,  on  the 
warranty,  damages  commensurate  with  the  loss:  but  it  is  not  cause  for 
rescimling  the  whole  contract.     Simpson  ^e,  vs.  Hawkins  4*e*  305. 

14.  If  land  be  sold,  without  fraud  or  misrepresentation,  the  conveyance  ex- 
ecuted, and  the  vendee  in  {lossession,  and  it  afterwards  turns  out  that 
the  vendor  was  in  fact  destitute  of  title:  yet  while  the  vendee  remains 
in  undisturbed  possession  of  the  land,  he  cannot  have  a  reecissioc  for  the 
failure  of  title.  But,  he  may  file  his  bill  quia  timei^  bring  the  parties  be- 
fore the  court  from  whom  he  apprehends  danger,  to  assert  or  relinquish 
their  rights,  and  have  the  whole  controversy  settled  by  the  decree.  Simp- 
son 4-c.  vs.  Hawkins  4re.  308,  328. 
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RESCISSION  OF  CONTRACTS. 

15.  An  as:reeroect  to  waive  a  defence  in  a  suit  in  chancery  set  aside. — See 

Jereernent,  1. 

16.  When  a  vendee  has  made  reasonable  efforts  to  obtain  the  title,  without 
success,  has  abandoned  the  possession,  and  filed  his  bill  for  rescission,  it 
is  too  late  to  compel  him  to  take  the  title,  though  ever  so  grood.  Taylor 
vs.  Porter,  422. 

17.  The  chancellor,  in  rescinding:  a  contract,  should  place  the  parties  as  they 
were  before  the  sale,  or  as  nearly  srt  as  possible — possession  to  be  restor- 
ed; purchase  money  refunded. — So  Ion)?  as  the  parties  abide  by  the  con- 
tract, the  vendee  hi  possession  is  not  chargeable  with  rents,  nor  entitled 
to  interest  on  the  money  he  has  paid :  after  duaffirmanee  he  is  charge- 
able with  rents,  until  he  surrenders  possession,  and  is  entitled  to  inter- 
est until  his  money  is  refunded. — If  his  payment  was  partial  only,  there 
should  be  an  equitable  adjustment  of  rents  and  interest.  Taylor  vs.  Por' 
ter,  428. 

19.  A  vendee  is  not  required  to  go  out  of  the  State,  to  notify  a  non-resident 
vendor,  that  he  renounces  the  contract — he  may  abandon  the  possession 
without  giving  notice.     Taylor  vs.  Porter,  424. 

19.  An  estate  to  be  restored,  to  the  vendor,  upon  a  rescission  of  a  contract, 
on  account  of  his  failure  to  comply,  and  make  the  title — he  must  take 
in  the  condition  in  which  it  may  be  at  the  time  of  the  restoration — with- 
out compensation  for  the  casual  destruction,  decay  or  dilapidation  of 
buildings  and  other  improvements,  not  caused  by  any  culpable  act  or 
omission  of  the  vendee. — If  &e  has  sold  and  removed,  or  wantonly  des- 
troyed, or  injured,  the  improvements,  the  vendor  will  be  entitled  to  in- 
demnity for  the  loss.     Taylor  vs.  Porter y  424. 

20.  One  bound  to  convey  land  may  be  exonerated,  by  an  agreement  to  re- 
scind, or  by  a  decree  and  sale  of  the  land  to  pay  the  consideration.  But 
no  such  proceeding  af\er  he  has  notice  of  the  assignment  of  his  bendy 
will  affect  the  assignee's  rights.     McDonald  vs.  Ford,  465. 

See  Covenant t  12,  IS.-^Equity,  7. 

RESTITUTION. 

1 .  Restitution  upon  the  rescission  of  a  contract.  See  Re3ci$$ion  of  Contracts, 

8.— Jurisdiction,  6. 
9.  Restitution  of  money  paid  upon  an  erroneous  judgment.    See  Jurisdie- 

tion,  20. 
S.  Restitution  of  Stolen  Goods.    See  Stolen  Property. 

REVERSION  AND  REMAINDER. 

1.  If  a  gifl,  or  sale,  of  a  slave,  or  other  chattel,  be  made  upon  condition,  that 

if  the  purchaser  die  without  issue,  the  chattel  shall  revert,  or  pass  to  a 
third  party,  the  condition  is  void — and  the  entire  property  vests  absolute- 
ly in  the  first  donee.     Betty  vs.  Moore,  236. 

2.  But — there  may  be  a  limitation  of  a  remainder  after  a  life  estate,  in  per- 

sonalty; or  it  may  be  created,  in  effect,  by  executory  devise,  or  convey- 
ance in  trust;  though  not  by  the  ordinary  modes  of  conveyance,  lb.  237. 
REVIVOR,  o/Stiito. 

See  Matement  and  Revivor. 
RIGHT  OF  ENTRY. 
See  Possession,  fib, 
ROADS. 

1.  The  act  incorporating  the  Maysville,  Washington,  PaTia  and  Lexington 
Turnpike  Company,provides  a  mode  of  indemnity  for  the  owner  ihrough 
whose  land  the  road  may  \mss.  And  he  may  prevent  the  construction 
of  the  road  on  his  land,  until  the  damages  kre  assessed  and  paid.  Blmh 
c(Mrdy9.  MaymUe  tmdLemngUm  Turnpike  Con^mnf,  87. 
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ROADS. 

2.  The  owner  mftvstop  the  prnfrresm  of  the  work  ujion  bis  land,  atanj  time 
before  it  is  compleicJ.     Ibid,  89. 

S,  The  riefhtofthe  owner  to  indemnity  for  having  his  land  appropriated  to 
a  public  road,  i^  r>unded  on  the  law  of  nature,  and  the  roostitalloo — 
the  statute  Qives  the  remedy.  Blanehard  vs-  Maysptile amd Leximgitm 
Turnpike  Company ,  91. 

i.  The  provtsi'inH  of  the  act  incorporating  the  Lexington  and  Ohio  Rail 
Road  Company,  which  authorize  the  company  to  appropriate  the  land 
ofindividuaU  fo  the  use  of  the  road,  the  damages  being  first  paid,  are 
not  unronstitulional.  O^Hara  vs.  Lexington  and  Ohio  Rail  Road  Com- 
pany, 232. 

5.  Pr'jsecutions  for  ohslrurting  ro;id8,  are  limited  to  six  months — (See  PUoM 
anr]  Pleadins;,  28.)     Commonwealth  \s.  H^ashington,  446. 
See  Corporations^  4. 

SALE  BONDS. 
See  Sales,  12. 

SALES. 

I.  Sales  of  Land,  I,  3,4.  5,  6,  10,  11,  12,  14,  15,  16. 

If.  Sales  of  Slaves,  8,  9,  17. 

III.  Sales  of  Chattels  and  Commodities,  1,  2,  7,  13,  18,  19,  20,  21,  22,  23. 

1.  A  power  of  attorney  authorizing  the  agent  to  sell,  vests  no  title  in  him. 

Beaty  vs.  Judy  ^-"c.  102. 

2.  Purchaser  of  a  chattel,  from  oae  in  jKiFsession,  who  had  no  title,  nor  au- 

thority to  sell,  is  res}>onsib!e  for  the  value,  to  the  true  owner.     Pool 
vs.  Adkisson  et  al.  115*. 

3.  If  the  commissioner,  appointed  hy  a  chancellor,  to  sell  land,  is  direct^  by 

the  order,  to  sell  so  much  as  may  be  necessary  to  pay  the  amount  de- 
creed, and  he  sells  the  whole,  for  more  than  is  necessary  for  tliat  pur- 
pose, the  aot  is  void.  .The  sale  and  sale  bond  will  be  quashed,  and  a 
resale  ordered.  Blakey  vs.  Jbert,  185. 
I,  The  acts  of  asserofoly  now  in  force  (since  24th  Jan.  1827^)  requiring  that 
lat\d  on  which  executions  are  levied,  shall  be  appraised  before  the  sale,- 
with  a  view  to  its  being  redeemed,  do  not  apply  to  sales  by  commis- 
sioners under  decrees  and  orders  of  courts  of  chancery.  Such  sales  are 
to  be  made  without  valuation,  or  right  of  redemption.  Blakey  vs. 
Mert,  185. 

5.  The  interest  of  a  morlgagee  is  not  subject  to  a  levy  and  sale  under  exe- 

cution: neither  where  he  is  sole  defendant,  nor  where  the  atcemptJa 
to  levy  on  and  sell  the  entire  estate,  under  execution  againSi  mortga- 
gor and  mortgagee.     Buck  4*e.  vs.  Sanders  ^c.  188. 

6.  A  defendant  directed  an  execution  against  himself  and  his  sureties,  tobje 

levied  on  an  estate  that  he  had  mortgaged  to  them,  for  their  indemni- 
ty ; — which,  without  the  consent  or  knowledge  of  the  mortgagees,  was 
done,  and  a  sale  made  of  all  the  interests,  or  the  fee  simple  entire:  held 
that  this  did  not  amount  to  a  waiver  or  release  (of  which  there  was  no 
acceptance,)  of  the  mortgagor's  equity  of  redemption,  so  aa  to  invest 
the  mortgagees,  or  purchaser  at  the  sale,  with  the -whole  title;  and  the 
sale,  being  of  the  fee  simple,  was  invalid.  Buck  ^"C.  vs.  Sanders  ^e, 
188.     • 

7.  Alleged  want  of  title  &c.  in  d  defendant  in  an  execution,  by  the  purcha- 

ser at  sheriff's  sale.  See  Practice  in  Chancery ,  13,  or  Thompson  vs. 
Harlan,  190. 

8.  Sales  on  condition  of  a  reversion  upon  a  contingency.     See  Reversion 

and  Remainder,  1,  or  Betty  vs.  Moor,  236. 

9.  Contracts  of  sale,  intended  originally  onlv  as  securities,  are  to  be  treated 

as  mortgages.    Fenwick  vs.  Maeey^s  Executors,  277. 
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SALES. 

10.  The  sale  of  an  estate  under  a  decree  in  chancery  does  not  afiect  the 
right  otone  (not  party  to  the  suit,}  who  held  a  title  paramount  to  that 
of  him  wh'ise  title  was  sold  under  the  decree.  Simp$on^e,  vs.  ifaio* 
kins  i$*e.  313,  330.     Suggestions  of  Judge  Nicholas  on  this  point,  3^. 

11.  Sale  of  land  by  the  owner,  while  there  was  an  execution  against  him  in 
the  hands  of  the  sheriff.  See  Exeeulioni  6,  or  Million  vs.  Riley  et  aL  360. 

13.  A  sheriff's  sale  being  set  aside,  the  sale  b<md  becomes  invalid,  and  musty 
on  motion,  be  q^uashed  The  sale  and  sale  bond  quashed,  the  creditor 
is  remitted  to  his  judgment,  unaffected  by  the  levy.  WtU(mya,  Per^ 
eivalf  419. 

13.  Sale  of  a  chattel,  out  of  the  state,  by  a  defendant  in  an  execution.  See 
Execution,  10,  or  Clagget  vs.  Foree,  428. 

14.  The  chancellor,  in  decreeing  the  sale  of  real  estate,  should  follow  the 
law,  and  (unless  there  is  a  special  cause  for.selliag  the  whole)  sell  so 
much  only  as  will  satisfy  the  decree.     Jboyle  ^e.  vs.  Sleeper  4rc.  543. 

15.  Sales  of  land  in  the  adverse  possession  of  a  stranger  to  the  contract,  are 
void,  and  no  right  of  action  arises  to  either  party,  from  such  a  con- 
tract.    Act  of  1824,  section  I.     Wash  vs.  McBraver,  565. 

16.  A  deed,  or  biU  of  sale,  to  a  purchaser,  jp^ncfen/c  lite,  is  not  void,  bat 
voidable.     Cromwell  vs.  Clay,  578. 

17.  One  who  buys  a  slave,  while  a  suit  is  pending  to  subject  it  to  the  ven- 
dor's debts,  lakes  the  title  dependent  upon  the  event  of  the  suit.  If  the 
suit  fails,  the  title  stands  good.  If  it  succeeds,  the  purchaser's  title  fails: 
but  he  may  claim  the  surplus  for  which  the  slave  sells  above  the  amount 
of  the  decree.     Cromweuys.Clay,blS, 

18.  The  purchaser  of  a  chattel,  pendente  Ute,  might  recover  it  from  his 
vendor,  if  withheld  by  him.  But  not  from  an  officer  who  holds  pos* 
session  under  an  order  of  court.     Cromto^V  ▼&•  Clay,  578. 

19.  The  valuation  which  the  parties  put  upon  a  commodity  given  and  re- 
ceived in  payment,  or  in  barter,  must,  in  general,  be  taken,  hy  ike  than' 
eellor,  as  the  actual  value.     WielUiffe  vs.  Clay,  590. 

30.  False  representations  by  the  seller,  as  to  the  value  of  a  commodity,  or 
as  to  any  matter  that  the  buyer  can  ascertain  by  ordinary  vigilance  or 
enquiry,  do  not  subject  the  seller  to  any  legal  liability.  Marshall  vs. 
Peeketal.6l\: 

m.  In  the  sales  of  commodities,  there  is,  in  general,  no  implied  warranty  of 
soundness,  quality  or  value.  Sales  of  provisions,  medicines,  and  saies 
bv  sample,  are  exceptions  to  this  rule.    Marshall  vs.  Peek  ei  al.  618. 

:23.  Inhere  is  an  implied  warranty  in  all  sales,  that  what  i8.8old  exists — sus- 
ceptible of  being  transferred;  that  the  seller  (if  in  possession)  has  a 
good  title  ;  that  a  negotiable  note  sold,  is  genuine.  If  there  is  a  fail- 
ure in  either  of  these  points,  the  consideration  paid  may  be  recovered 
back,  by  action  of  assumpsit.  •  Marshall  vs.  Peek  el  al,  618. 

^3.  An  invention  is  a  fair  subject  of  sale.  And  if  what  has  been  been  sold, 
in  good  faith,  as  such,  is  in  fact  an  invention,  its  utility  being  matter  of 
opinion — contingent,  speculative,  the  transfer  of  the  right  to  it,  is  a 
sufficient  consideration  to  uphold  the  contract  for  the  price,  however 
useless  and  worthless  the  invention  may  prove  to  be.  Marshall  vs. 
Peck  et  al.  615. 

SCIRE  FACIAS. 

1.  A  recognisance  for  an  af>pearance  to  answer  a  charge  of  *  gaming,' 
simply,  mre/aet«u  describing  it  as  a  recognisance  to  answer  an  indict- 
inent'for  *  gaming  by  setting  up  and  keeping  a  faro  bank  upon  which  mon- 
ey was  bet  and  won  and  lo8t,'the  variance  is  material.  Cow. vs.  FFeW,165. 
8.  A  scire  fadas  on  a  recognisance  for  the  appearance  of  a  party  in  couft^ 
must  shew  that  the  recognisance  was  transmitteil  to  the  court.     Simp- 
son  vs.  Commonwealth,  599. 
See  Variance,  1,3. 
86 
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SECURITIES. 

See  Surety  and  Principal. 
SECURITY  TO  KEEP  THE  PEACE. 

See  Negroes  J  5. — Recognisance,  3. 
SECURITY  FOR  COSTS. 

See  Costs,  lb. — Practice  in  Chancery,  11. 

SERVICE  OP  PROCESS. 

1.  A  decree  is  void  where  there  has  be^n  no  service  of  process.  Whtr* 
there  was  service  on  some  of  the  defendants,  not  on  others,  the  de- 
cree is  not  void  as  to  the  former,  but  inoperative  as  to  the  latter. — 
Wickliffe  vs.  Dorsey,  462. 

3.  A  traversor  who  appeared  on  the  trial  in  the  country,  cannot  quash  the 

inquisition  fcir,  or  take  any  advantage  of,  the  want  of  proper  service  of 
the  warrant.  Philips  vs.  Hamum  et  at.  468. 
9.  Under  the  common  law,  *  a  man's  house  is  his  castle,'  and  an  officer  can- 
not legally  break  in,  to  execute  a  ca.  sa,  or Ji.  fa.  upon  the  tenant,  or  his 
goods  ;  but  he  may  do  it  where  the  process  requires  him  to  take  pos- 
session of  any  particular  thing — as  to  execute  a  writ  of  seizin,  hahere 
facias,  replevin,  capias  utlagatuni,  &c.     Keith  vs.  Johnson  et  iU.  605. 

4.  So  also,  if  one  man  conceals  another's  goods  in  his  house,  the  sheriff*  may 

break  in  to  levy  on  them.     Ihid,  606. 

5.  To  execute  a  process  upon  a  judgment  in  detinue,  the  sheriff  could  not, 

at  common  la^v,  make  a  forcible  entry  into  the  defendant's  dwelling 
house.  But  now,  under  our  execution  law  of  1829,  he  may.  Kei& 
vs.  Johnson  et  al.  606. 

SET-OFF. 

1.  Use  of  a  lot,  and  interest  on  the  price,  held  to  balance  each  other,  upoa 
a  rescission  of  a  contract  of  sale.    Talbot  vs.  8ebree*s  heirs  ^.  56. 

3.  Use  of,  and  injuries  tOj  land,  recovered,  to  be  set-off  against  improvements 

and  ameliorations.  Haskins  4*c.  vs.  Spiller,  IIB^T. 
S.  If  the  grantee  is  entitled  to  damages  for  a  breach  of  warranty,  or  of  a 
covenant  of  seizin,  and  the  grantor  insolvent,  the  grantee  may  obtain 
an  iniunction  to  restrain  the  collection  of  any  unpaid  portion  of  the 
purchase  monev,  and  finally  have  it  set-off  against  the  damages.  Simp- 
son ^e.  vs.  Hawkins  fyc.  805,  809,  818, 821. 

4.  If  one  pays  a  debt  against  which  he  has  a  set-off,  chancery  has  no  juris- 

diction of  the  case.    Adams  vs.  Dunlap,  584. 

5.  The  use  of  land,  and  the  interest  on  the  consideration  paid  for  it,  aref 

in  general,  to  be  considered  equivalent,  and  to  be  set  off  against  each 
other.  But,  as  the  evictor  may  recover  for  mesne  profits  lor  five 
years,  the  party  evicted  is  entitled  to  interest,  for  the  same  term,  on  the 
consideration  recovered  back,  from  bis  vendor.  Wickliffe  vs.  Cliry,  594. 
SEVERANCE. 

See  Writ  of  Error,  1. 

SHERIFF, 

1.  A  sheriff  who  levies  on,  and  sells,  property  represented,  and  believed 

J  without  any  suspicion  to  the  contrary)  by  him,  to  be  property  of  the 
efendant  in  the  execution,  but  which  turns  out  to  be  the  property  of  a 
8tranger,is  liable  to  thestranger  for  its  value.  Pool  y&.Adkisson  ct  al.l  16. 
3.  Sheriffs'  liability  for  the  fee  bills  of  clerks.     See  Fee  Bills,  1,  2,  or  Fow- 
ler vb.  Commonwealth,  for  Taylor,  SbS. 

3.  A  sheriff  having  collected  money  upon  an  execution,  is  hound  to  pay  it 

over  to  the  creditor,  without  a  demand,  if  he  resides  in  the  county. — 
Canter  berry  vs.  Commonwealth,  for  Smith  fyc.  416. 

4.  The  attorney  who  recovered  the  judgment,  may  receive  the  monev,  and 

the  sheriff  will  be  justified  in  paying  it  to  him.   JBnd^  416. 
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5.  If  the  creditor  reside  not  in  the  couniy,  the  sheriff  (though  he  may  pay 

it  to  the  attorney)  is  not  boand  to  pay  it  to  any  one  who  does  not  pjo^ 

duce  an  authority  invniting  from  the  creditor,  for  receiving  it.  16.416. 

See  Bank  Note  CarUraeU  ana  LiabiHtieB^  3. — Service  of  Process^  9,  4, 5. 

SHIPPING. 

I.  The  owner  of  freight  must  hedeeroed  the  consignee,  where  none  ianaip- 
ed  (the  blank  not  fillM  up,)  in  the  bill  of  lading.  Bell  et  al.  vs.  Wood, 
149. 

9.  Quere — whether,  when  goods  are  shipped  it)  a  vessel  of  a  better  class 
(steamboat,)  '  with  the  privilege,'  (as  expressed  in  the  bill  of  lading,> 
*  of  reshipping  on  any  smaller,  good  boat,  in  case  the  river  shall  be  too 
low,'  they  may  be  transferred  to  a  vessel  (keel  boat)  of  an  inferior 
class — two  judges  divided  in  opinion.   BeU  et  al.  vs.  Wood,  I48w  But — 

S.  If  the  boat  to  which  the  goods  are  transferred,,  be  propelled  in  a  manner 
different  from  that  for  which  she  was  calculated,  and  by  which  the 
danger  and  risoue  is  increased,  the  owners  of  the  boat  in  which  the 
shipment  was  nrst  made,  are  responsible  for  the  loss,  or  damage,  of  the 
g»>od3.     BeU  et  al,  y^.  Wood,  \A^,     And—  , 

4.  The  master  of  a  steam  boat  is  authorized  to  make  contracts  of  affreight- 

ment.    BelletaL  vs.  Wood,  147. 

5.  The  contracts  of  the  master  (within  the  scope  of  his  authority,)  bind  th« 

owner.     IWrf,  147. 
See  *Aei%on,  6, 7, 

SIMILITER. 

See  Pleas  and  Pleading,  10. 
SLANDER. 

1.  A  declaration  in  slander  charging  words  as  having  been  spoken  in  the 
third  person,  is  sulEciently  sustained  by  proof  of  words  spoken  in  the 
second  person.     Bailey  vs.  Gaines,  539. 

SLAVES. 

1.  Widow  is  not  entitled  to  dower  in  the  staves  of  the  husband,  emancipa* 
ted  bv  his  last  will  and  testament.     Lee  vs.  Lee!s  Executor  ^c.  48. 

3.  The  piirase — "  personal  estate" — in  wills  and  contracts,  includes  slaves, 
Beaty  vs.  Judy  ^e,  102. 

3.  Advancements  in  slaoes  are  not  to  be  brought  into  hotchpot  in  the  dis^ 

tribution  of  personally,  nor  vice  versa.     Stone's  Reps.  vs.  Halley,  198. 

4.  The  mortgagee  in  possession  of  slaves,  is  liable,  to  the  mortgagor,  for 

hire  ;-^an  allowance  for  raising:  the  young  ones,  to  be  deducted  from 
'   the  hire.     (See  Limitations,  12.)     Penwick  vs.  Macey*s  Ex^ors,  286. 
h.  Slaves  do  not  pass  by  nuncupative  will.   McCans  Spc.  vs.  Board^s  heirs, 
340. 

6.  Hence,  the  widow  who  fails  to  renounce  the  bequests  of  a  nuncupative 

will,  is,  nevertheless,  entitled  to  be  endowed  of  the  slaves.     lb.  840., 

7.  Sales,  with  a  privilt^e  of  a  repurchase  reserved,  and  mortgages,  of  slaves. 

See  Mortgages,  14,  15,  16,  17,  18,  or  Fentotc/E  vs.  Macey's  Ex'ors,  276. 

8.  Gift  of  a  slave  to  revert  upon  a  contingency.     See  Reversion  and  Be- 

mainder,  or  Betty  vs.  Moore,  236. 
See  Detinue,  2. — Dower,  2.-^ Sales. 

SPECIFIC  EXECUTION. 

S*^  Agent,  11. 
STATUIE  OF  FRAUDS  AND  PERJURIES. 

1.  A  contract  in  writing  (r>r  the  sale  of  land,  which  contains  no  description 
or  reference  tdentifyiug  the  land,  could  not  be  enflyrced  consistently 
with  the  slacuto  against  frauds  and  perjuries.  Hanly  ^c.  vs.  Black- 
ffftd,  2. 
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STATUTE  OP  FRAUDS  AND  PERJURIES. 

9.  A  dcftfcription  **  adjoining  him  ob  the  north"  in  a  bond  for  a  title,  to 
land  of  the  vendor  adjoining  land  of  the  vendee,  is  an  identification  tif 
the  land,  sntficiently  definite  to  take  the  case  out  of  the  statute  of  tVauds 
and  perjuriea.    HmUy  ire  vs.  Bla^wd,  4. 

$.  If  a  father  holds  the  title  to  real  estate,  and,  being  much  indebted,  con- 
veys it  to  his  child,  the  conveyance  will  be  {by  ike  statute)  Iraudnient 
and  void  as  to  all  his  creditors.  If  he  is  not  indebted  at  the  time  of 
the  conveyance,  it  may  be  good  against  subsequent  creditors.  Doyle 
*c.  vs.  I^eper  ^c.  532. 

4.  The  purchase,  by  a  debtor,  with  his  money,  of  pro|)erty  which  is  con- 

veyed to  a  third  party,, is  not  within  the  statute  against  fraudulent  con- 
veyances.    Doyle  ^c,  vs.  Sleeper  ^c,  533. 

STEAM  B0.4TS. 

See  Cmhrmete,  10,  11,  13.— .ich'on,  6,  7.— SAt^tng,  3. 
STOLEN  PROPERTY. 

1.  Upon  the  conviction  of  a  thief  or  robber,  the  owner  is  entitled  to  restor- 
ation of  the  thing  stolen,  or  its  produce:  the  thief,  or  robber,  and  his 
asaigi^s,  have  no  claim  to  it,  and  can  maintain  no  action  to  recover  it. 
Lanee  vs.  Cowans  195. 

3.  The  right  owner  of  stolen  property  may  have  reistitution  from  a  bonm 
fide  purchaser.     Lanee  vs.  Cowan,  196. 

SURETY  AND  PRINCIPAL. 

1.  A  mortgage  to  one  of  several  sureties,  avails  the  others  nothing.  Cooper 
4-e.  vs.  Martin  ^e.  38. 

3.  Taking  a  new  note,  with  new  obligors,  and  giving  indulgence,  without 

the  consent  of  the  surety,  exonerates  him: — Bank  ««.  Letcher,  as  re^ 
ported  in  3  J.  J.  Marshall,  197,  corrected.  Letcher  vs.  Bank  of  Com- 
mmiwealth,  83. 

5.  In  a  bill  upon  a  lost  note,  signed  by  principal  and  surety,  the  principal, 

if  living,  is  a  neces<«ary  party,  and,  if  he  is  dead,  his  represenutivec 
must  be  parties.     Long  vs.  Utqnty,  104. 

4.  Sureties  indemnified  by  mortgage,  cannot  delay  the  creditor,  while  they 

subject  the  mortgaged  property.     Buck  ^c.'vs.  Sanders  4*e.  189. 

5.  The  slaves  of  a  defendant  in  an  execution,  who  was  a  surety  for  the 

debt,  were  levied  on,  sold,  and  purchased  by  his  father-in-law  ;  who, 
dying,  devised  to  his  daughter,  for  life,  the  slaves  he  had  given  her  pos- 
session of;  under  this  devise,  the  defendant  received  the  same  slaves 
that  had  been  sold  under  the  execution:  held  that  he  thereby  acquired 
a  new  and  different  title,  not  a  restoration  of  what  bad  been  taken  from 
him  by  the  levy,  so  as  to  exonerate  a  Civsurely  (who  was  bound  to 
contribute)  from  his  liabilitv  to  reimburse  the  owner  of  the  slaves  for 
half  the  amount  they  sold  for.     CaidtseU  vs.  RoberiSj  356.     ^ 

6.  If  one  of  several  sureties  is  compelled  to  pay  the  debt,  or  any  part  of  it, 

the  co-sureties  are  immediately  liable  to  him,  for  their  due  proportions. 
He  is  not  bound  to  pursue  the  principal,  before  he  has  recourse  to  them. 
Caldwell  vs.  Roberts,  357. 

7.  The  aci  (oi'  1837,)  authorizing  judgments  for  the  nominal  amount  iu 

bank  notes,  against  officers  who  have  collected  such  money,  and  failed 
to  pay  it  over,  does  not  apply  to  their  sureties  ;  the  recovery  in  a  suit 
where  they  are  included,  can  be  only  for  the  value  of  the  paper  when 
It  oupht  to  have  been  paid,  and  interest  on  it,  Canierberry  vs.  Coai- 
monwealth.for  Smith  ^c.  418. 

8.  Chancery  has  jurisdiction  of  the  demand  that  accrues  to  aaurety  upon 

his  paying  the  principal's  debt.  (See  Choses  in  Action, «.)  ^Moore 
^•c.  vs.  Voung,  516.  . 

See  Gtmrdian  and  IVard,  2,  3,  6.-Cw«km«,  12.— J5«larrfy,  2. 
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SURPLUS,  in  Surveys  of  Land. 

See  Surveying,  ^^Conveyances ,  13. 
SURPRISE. 

See  Pruetiee  in  Suits  tU  Lmo,  9. 
SURVEYING— SURVEYOR. 

1.  Surveys  cannot  be  made  with  precise  accuracy,  in  the  usual  noodes:  five 
per  cent,  is  a  customary  allowance  fur  variations.    Eubank  vs.  Hamp- 
(on,  343. 
'J.  Where  a  party  was  bound  to  convey  a  specified  quantity  of  land — a 
tract  described  by  its  boundaries  ;  which,  upon  a  survey  made  by  or- 
der of  court,  was  found  to  exceed  that  specified  quantity,  a  fraction 
more  Chan  five  per  cent. :  held  that  this  small  variation  would  not  jus- 
tify the  vendor  in  withholding  the  supposed  surplus  in  mailing  the  con-  « 
veyance.     Eubank  vs.  Hampton,  343. 
See  Fraud,  5. 

SURVIVORSHIP,  of  a  Right  of  Action. 
See  Action,  9. 

TENANTS  IN  COMMON. 

1.  The  interest  of  a  feme  covert,  tenant  in  common,  passes^  upon  her  death, 
to  the  husband,  if  she  had  a  child  which  could  inherit.  Daniel  \9.  Brat- 
ton  et  al$.  209. 

S.  Lessee  of  tenants  in  common,  suing  for  the  whole  tract,  may  recover  for 
as  much  as  he  shews  title  in,  and  demises  by,  any  of  the  co-tenants. — 
But  a  judgment  for  more — for  the  whole,  when  there  are  co-tenants  on 
whose  title  there  is  no  demise,  is  erroneous.  Daniel  vs.  Bratton  et  aU, 
210. 

3.  The  possession  of  one  tenant  in  common  is  deemed  the  possession  of  all*<^ 

nothing  appearing  to  the  contrary.     Moss  et  al,  vs.  Currie  etal,  367. 

4.  A  tenant  in  common  cannot  recover  in  ejectment  upon  a  joint  demise.— 

Gaines  et  al.  vs.  Buford,  483. 

TENDER. 

See  Mortgage,  1. 

TITLES  TO  LAND. 

See  Land  Titles. 
TRESPASS. 

See  Possession,  1, -^Action,  5. — Service  of  Process,  3,  4.  5. 
TROVER. 

Sec  Action,  5. 
TJIUST  ESTATE. 

See  Fraud,  IS.—Parent  and  Child,  5. 
TURNPIKE  ROADS. 

See  Corporation,  1  to  5  inclusive. 
USE  AND  OCCUPATION. 

1.  Use  of  a  iaiy  and  interest  on  the  price,  held  to  b^hmce  each  other,  upon 

a  reaeission  of  a  contract  of  sale.     Talbot  vs.  Sehree*s  heirs  4re»  56. 

2.  The  use  of  land,  and  the  interest  on  the  eonsideratimi  paid  IcHrit,  are,  in 

general,  to  be  considered  equivalent,  and  to  be  set  ofi  afgaanst  each  oth- 
er.— But,  as  the  evictor  may  reeover  for  mesne  profits  for  ^^e  years,  the 
party  evicted  is  entitM  tr)  interest,  for  the  same  term,  on  the  Cfuiside* 
ration  recovered  back,  from  his  vendor.     Wick^ffe  vs.  Clay,  694 
See  Division  of  Land,  2. 

UNCONSTITUTIONAL  ACTS  OP  ASSEMBLY. 

See  ConstihUivn, 
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VALUATION. 

1.  The  acta  of  assembly  now  in  force  (since  34th  January,  1827,)  requiring 
that  land  on  which  executions  are  levied,  shall  be  appraibed  before  thi 
sale,  with  a  view  to  their  redemption,  do  not  apply  to  sales  by  cominis- 
sitmers  under  decrees  and  ordersof  courts  of  chancery. — Soch  sales  are 
to  he  made  without  valuation,  or  right  of  redemption.  Blakey  vs.  ^bert, 
185. 
J^.  Where  land  is  levied  on  as  the  property  of  a  defendant,  against  whom 
the  poaesBion  is  held  adversely,  the  vahutlion  must  be  of  the  land^  (not 
merely  of  the  defendant's  claim,)  without  deduction  for  the  adverse  pue- 
session.  Frizxle  el  td,  vs.  Veack,  216. 
9.  The  valuation  which  the  parlies  put  upon  a  commodity  ^ven  and  re- 
ceived in  payment,  or  in  barter,  must,  in  general,  be  taken,  hy  the  ckan- 
eeUoTy  as  the  actual  value.     Wickliffe  vs.  C/ay,  590. 

VARIANCE. 

1.  A  recognisance  for  an  appearance  to  answer  a  charge  of  gaming,"  sim- 
ply; 9cire  faeioM  describing  it  as  a  recognisance  to  answer  an  ^Mndici- 
ment  for  gaming  by  setting  up  and  keeping  a  faro  bank  upon  which 
money  was  bet  and  won  and  lost;"  the  variance  is  material.  Commofi- 
wealth  y^,  fFest,  165. 

9.  A  deed,  with  covenant  of  warranty,  by  an  executor,  will  not  support  a 
declaration  drawn  as  u))on  his  own  covenant.  Jdanifee  vs.  Morrison's 
Executor,  209. 

3.  If  a  scire  facias  recites  that  the  defendant  was  recognised  to  appear  and 
answer  a  charge  of  felony,  when  the  recognisance  'specifies  no  charge, 
the  variance  is  fatal,  and  cannot  be  cured  bv  reference  to  a  record  com- 
pleted before  the  recognisance  was  taken.  &itnpson^r&.  Com^lth,  523. 
'  4.  A  declaration  on  a  traverse  bond,  against  two  defendants,  avers  that  the 
'  ,  traverse  was  not  prosecuted  with  enect;  the  record  produced  in  evidence, 
shews  the  inquisition  found  true  as  to  one,  untrue  as  to  the  other:  it  does 
not  support  the  declaration,  and  the  variance  is  fatal.  Cats  et  al.  vs. 
Flynn,  144. 

VENDOR  AND  VENDEE. 

1.  There  may  be  cases,  where  the  vendee  of  land  (though  a  quasi  tenant) 

may  protect  himself,  in  chancery,  under  a  superior  title  acquired  from 
a  stranger,  against  the  claims  of  the  vendor  under  whom  he  entered. — 
Walker^s  Executors  vs.  Ogden,  250. 

2.  If  the  vendee  of  land  loses  it,  he  may  recover  of  his  vendor,  the  nominal 

amount  of  the  consideration,  althouf^h  it  was  paid  in  property  at  ao  ex- 
orbitant price.  Taylor  vs.  Knox's  Executors,  396. 
S.  Neither  a  stranger,'nor  a  vendor's  administrator,  can  take  the  place  ofa 
vendor,  and  require  a  vendee  to  pay  purchase  money,  and  take  the  title, 
which  the  vendnr  is  unable  to  make.  The  vendor,  or  his  legal  repre- 
sentatives, as  such,  can  alone  make  such  title  as  the  vendee  will  be  com- 
pelled to  accept.     Taylor  vs.  Porter,  422. 

4.  The  purchaser  of  a  chBiiel,  pendente  lite,  might  recover  it  from  his  vew^ 

d^r  if  withheld  by  him. — But  not  from  an  officer  who  holds  ptissession 
under  an  order  of  court.    (See  Sales,  16,  17.)     CromweUvs.  Clay,  579. 

5.  Where  a  vendor  of  land  cannot  make  the  title,  he  mast  submit  to  a  rescis- 

sion,  and  return  of  the  consideration.     Wickliffe  vs.  Clmi,  590. 
See  Equity,  ^.^Improvements  on  Land,  1,  2. 
VERDICT 

See  Evidence,  27,  ^9. ^Instructions,  9. 

VOID  AND  VOIDABLE. 

See  Sales,  16,  17. 
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WARRANTY~o/  Cfiatteh  and  Commodities, 

1.  The  warranty  of  any  thing  sold,  <m  to  quality  (as  that  a  Cinck  is  a  good 

time  piece)  is  no  warranty  of  t7<  va/wtf.— If  there  was  no  fraud,  or  con- 
cealment, the  sale  and  delivery  of  the  comm^xliiy  (however  worthless) 
is  suTiicient  to  uphold  an  obligation  for  the  priced Lightbum  vs.  Cooper , 
278. 

2.  Where  a  commodity  was  sold  and  warrmtted,  and  proves  defective,  when 

there  was  no  fraud  in  the  sale,  nnr  right  to  return  it  reserved,  a  tender 
of  it  back,  if  refused,  does  not  rescind  the  contract.  The  remedy  is  by 
suit  on  the  warranty.     Lighibum  vs.  Cooper,  273. 

3.  In  the  sales  of  commixlities,  there  is,  in  general  no  implied  warranty  of 

soundness,  quality  or  value. — Sales  of  provisions,  medicines,  and  sales 
by  sample,  are  exceptions  to  this  rule.     J^Ianhatlvs.  Peck  ei  al,  612. 

4.  There  is  an  implied  warranty  in  all  sales,  that  what  is  sold  exists — sus- 

ceptible of  being  transferred;  that  the  seller  (if  in  possession)  has  a  good 
title;  that  a  negotiable  note  sold,  is  genuine.  If  there  is  a  failure  in  ei- 
ther of  these  points,  the  consideration  paid  mav  be  recovered  back  by  ac- 
tion of  assumpsit.     Marshall  vs.  Peck  et  al,  612. 

•WARRANTY~o/  Titles  to  T^nd. 

1.  The  warranty  of  the  ancestor — lineal,  collateral,  or  commencing  by  dis- 

•mm— binds  the  heir  (in  Kentucky,)  to  the  extent  of  the  value  of  the 
Jands  to  him  descended:  no  further.     Logan  va.  Moore,  63. 

2.  Parcener  is  not  bound  by  the  warranty  of  his  ancestor,  beyond  the  value 

of  his  own  share.     Logan  vs.  Moore,  59. 

3.  A  covenant  of  warranty,  in  a  deed  made  by  a  commissioner,  in  pursuance 

of  a  decree,  binds  the  (constituent)  grantor,  and  his  heirs,  as  effectually 
as  his  own  proper  deed.     Logan  vs.  Moore,  60. 
4.<  The  action  of  the  heir  will  be  barred  for  so  much  of  the  land  held  under 
the  warranty  of  his  ancestor,  as  is  equal  in  value  to  that  which  he  took 
by  descent—and  no  further.     Logan  vs.  Moore,  S8. 

5.  If  the  grantee  in  possession  loses  part  of  ihe  land,  he  may  recover,  on  the 

warranty,  damages  rommensurate  with  the  loss:  but  it  is  not  cause  for 
rescinding  the  whole  contract.     Simpson  ^e,  vs.  Hawkins  4*c.  305,  328. 

6.  A  covenant  of  warranty  is  not  broken  until  there  is  an  eviction.  Simpson 

^c,  vs.  Hawkins  fye,  306. 
See  Vendor  and  Vendee ^  2. 
WIDOW. 

1.  The  whole  estate  being  devised  to  the  wife,  during  widowhood,  she  can- 

not be  allowed  for  the  support  of  the  children  while  she  so  held  the  es- 
tate.    Vance  and  wife  vh,  CampbelVs  heirs,  231. 

2.  Property  of  a  decedent  which  (by  act  of  November,  1821,)  is  exempt  from 

execution,  passes  to  the  widow  and  heirs,  if  anv;  and  is  not  assets  to  be 
administered.     Griffith  et  al,  vs.  Commonwealth,  271. 

3.  The  widow  who  fails  to  renounce  the  bequests  of  a  nuncupative  will,  is 

nevertheless,  entitled  to  be  endowed  of  the  slaves.  '  McCans  and  wife 
vs.  Board^s  heirs,  340. 

4.  A  widow  retained  the  whole  real  estate  and  slaves,  and  provided  for  the 

children — the  income  and  expenses  to  be  set  off  against  each  other. — 
For  their  support  after  she  is  endowed,  and  their  part  surrendered,  she 
will  be  entitled  to  a  compensation.  McCans  et  ux,  vs.  Boards  heirs,  342. 

WILLS. 

1.  The  phrase — "personal  estate"— in  wills  and  contracts,  includes  slaves. 
Beaty  vs.  Judy  ^c,  102. 

5.  One  only,  of  three  subscribing  witnesses,  being  produced,  to  prove  the 

execution  of  a  will,  he  should  be  credible,  and  his  testimony  direct  and 
positive:  his  "impressions,"  and  statements  "according  to  the  best  of 
his  recollection,"  are  not  sufficient.     Carrico  vs.  Neal  ^c  163. 
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WILLS. 

8.  Proof  of  tfflUitor'8  capacity  coDtradictory  and  unsatiafaetory,  and  it  ap- 
pearing that,  if  the  will  was  signed  by  him,  it  wa$  done  in  haate,  and 
without  the  knowledffe  of  any  but  thi>  subscribing  witneasea;~-bad  cha-^ 
racter  of  the  writer  of  the  will,  witnessed  only  by  himself,  his  wife,  and 
young  son;— that  the  same  writer  had  written,  and  the  same  wftneaaesr 
attested  a  former  will,  when  the  testator  was,  confessedly,  Doi.of  dis- 
posing mind — are  circumRtances  against  the  authenticity  of  the  will. — 
Cameo  vs.  tfeal  ^e.  163. 

4.  An  inference,  io  favor  oTthe  validity  of  a  will,  drawn  from  the  fact,  that 

many  of  its  provisions  are  like  those  of  a  former  will,  executed  by  the 
testator  when  undoubtedly  of  disposing  mind,  is  more  than  rebutted  by 
the  fact,  that  the  pretended  last  will,  bears  a  still  ckiser  resemblance  to 
a  paper  purporting  to  be  a  will,  signed  bv  the  testator  when  he  was  clear- 
Iv  not  ofdisposing  mind.     Carrieo  vs.  ifeal  ^e.  164. 

5.  After-born  children*  claiming  under  the  ancestor's  will.  See  Devises  and 

Descents,  5,  6,  or  Haskins  i'C.  vs.  SpiUer,  171.  174,  and  Woodmrd  vs. 
SpiUer,  181. 

6.  A  testatrix,  in  making  a  bequest  to  her  son,  used  language  showing  her^ 

expectation,  and  reason  for  the  bequest,  to  be,  that  an  advancenlent  made* 
by  her  husband,  to  the  son,  would  be  brought  into  hotchpot:  JieM  that 
be  coukl  not  claim  the  legacy  and  retain  the  advancement  too.  Stone's 
RefftesetUaiives  vs.  HaUey,  199.' 

7.  A  devisee  cannot  claim  and  hold,  under  a  title  adverse  to  that  of  the  tes- 

tator, any  thing  devised  to  him,  and  at  the  same  time,  take  a  devise  or 
legacy  under  the  will.  He  must  acquiesce  in  the  testator's  right  to  the 
disputed  projierlv,  and  aurrender  it  to  the  devisee  to  whom  it  is  given,  or 
forego  the  benedt  of  any  devise  or  legacy  to  hiroaelf.  Gore  vs.  Stettens 
4-e.  203. 

8.  The  heir  of  a  devisee,  or  legatee,  who  was  dead  when  the  will  was  made, 

or  died  before  the  testator,  does  not  take  the  property  so  gpven — it  is  a 
lapsed  legacy,  or  devise.     Oore  vs.  Stevens  4*c.  905. 

9.  Real  estate  does  not  pass  by  nuncupative  will. — Nor  do  slaves,  now,  sinea 

the  act  of  1900,  directing  that  they  shall  pass  by  will  as  land. — Hence, 
the  widow  who  fails  to  renounce  the  bequests  of  a  nunruparive  will,  is 
nevertheless,  entitled  to  be  endowed  of  the  slaves.    McVans  and  wife 
vs.  Board* 8  heirs,  340. 
See  Dower,  4.     Devises  and  Descents. 

WITNESS. 

1.  Witness  stating  that  he  is  interested  for  some  of  those  consfitatiog  the 
party  by  which  he  is  ofiered,  is  not  competent.  Norton  et  ai,  vs.  San" 
ders  et  als.  18. 

3.  If  a  witness  says  he  is  interested  for  some  of  the  defendants,  (in  eject- 
ment,) those  who  wish  to  avail  themselves  of  his  testimony,  must  shew 
that  their  defence  is  unconnected  with  that  of  their  co-defendants,  and 
the  witness  not  interested  with  them.  Norton  et  al  vs.  Sanders  et  alsAS, 

3.  A  party  is  not  bound  to  state  what  he  is  about  to  prove  by  a  witness 

whom  he  ofiers.  And  if  a  competent  witness  is  offered,  it  is  error  to 
reject  him,  and  ground  for  reversal,  although  it  does  not  appear  whe- 
ther  his  testimony  would  have  been  material,  or  not.  Force  vs.  Smith, 
151. 

4.  Where  only  one  of  the  subscribing  witnesss  to  a  will  is  produced,  he 

should  be  credible.     Carrieo  vs.  Neal  ^c,  163. 

5.  The  witness  to  a  will  (which  he  had  written)  being  of  bad  character,  is 

a  circumstance  against  its  authenticity.    Carrieo  vs.  Neat  ^e.  16S. 

6.  A^  witness  not  interested  in  the  particular  suit  on  trial,  is  not  rendered 

incompetent  hv  having  an  interest  like  that  of  the  party  by  whom  ha 
is  offered.     Woodard  et  al.  vp.  SpiUer,  181. 
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WITNESS. 

7.  The  fact,  (hat  an  ag^ent  had  exceeded  his  authority  in  selling  and  con- 

veying land,  and  thereby  incurred  a  liability,  does  not  render  him  in- 
competent, as  a  witness,  in  a  suit  for  the  land,  by  persons  who  do  not 
derive  their  title  from  his  principal,  as  his  iiabilitv  would  be  the  same 
whatever  the  event  of  the  suit.  If  the  motive  for  enforcing  the  liai«i- 
bility  would  be  lessened  by  a  verdict  for  the  party  calling  him,  it  might 
affect  his  credibility.  In  a  suit  (for  the  land)  between  his  constituent, 
and  those  claiming  under  his  deed,  he  would  be  incompetent.  Swear^ 
ingen  vs.  Fields  et  ai.  3S9. 

8.  A  co-obligor,  who  is  not  sued,  or  as  to  whom  the  suit  is  abated,  is  a 

competent  witness,  unless  it  be  shown  that  he  is  interested  in  the 
event  of  the  pending  trial.  If  he  can  use  the  record  ia  a  separate  suit 
against  himself,  (to  show  payment  of  the  debtor  the  like)  or  if  he  will 
be  responsible  over  for  the  whole  or  any  part  of  the  judgment,  he  is 
not  competent — without  a  release  from  the  party  to  whom  he  is,  or 
will  be,  liable.  Long  vs.  Ray,  430. 
See  Negroei,  5. 

WRIT  OF  ERROR. 

1.  In  a  writ  of  error,  all  those  against  whom  the  decree  or  judgment  is  ren- 
dered must  unite,  but  if  any  are  unwilling  to  incur  the  risque  of  cons 
and  damages,  they  may  have  a  severance,  and  be  exonerated  from  that 
liability.     (See  Appeal,  4.)     Johnson  &c.  vs.  Jolmson^s  heirs  &c.  366. 

2.  A  cross  bill  against  the  eomjflainant  only,  comes  up  by  appeal  or  writ  of 

error  to  a  decree  on  the  original  hill.     Stansherry  vs.  Simmons,  415. 

3.  Where  the  inferior  court  had  no  jurisdiction,  the  court  of  appeals  has 

n<^ne,  and  the  writ  of  error  in  such  case  must  be  quashed.     Haney  vs. 
Sharpy  442. 

4.  No  appeal  or  writ  of  error  lies  upon  an  order  discharging  a  party  who 

ap|>ear8  according  to  his  recognisance  to  keep  the  peace.     Common- 
wealth  vs.  Oldham,  468. 
See  Office  and  Officer,  I,  2. 

WRIT  OF  RIGHT. 

1.  That  the  defendant  in  a  writ  of  right  is;  not  tenant  of  the  freehold,  is 

matter  of  abatement  only.     Sanders*  heirs  vs.  Buskirk,  411. 

2.  Defendant  in  a  writ  of  right  may  show  that  the  demandant  has  been  di- 

vested of  his  title,  and  so  has  no  right  to  recover.     Sanders*  heirs  vs. 
Buskirk,4li.     But— 

3.  The  demandant  may  show,  that  the  sale  and  deed  purporting  to  di- 

vest him  of  title,  was  collusive,  fraudulent  and  void.    /&.  411. 
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